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U  S  T I  C  E  S  of  the  peace  are  juc?ges  of  record,  ap- 
pointed by  the  king,  to  be  juftices  within  certaia 
limits,  for  the  confervation  of  the  peace,  and  for  the 
execution  of  divers  things  comprehended  within  their 
commiflion,  and  within  divers  itatutes  committed  to  their 
charge.     Dalt.  c.   2. 

And  a  record  or  memorial  made  by  a  juftice  of  the  peace, 
of  things  done  before  him  judicially  in  the  execution  of 
his  office,  fhall  be  of  fuch  credit,  that  it  ihall  not  be 
gainfaid.  One  man  may  affirm  a  thing,  and  another  mam 
may  deny  it ;  but  if  a  record  once  fay  the  word,  no  man 
fliall  be  received  to  aver  or  fpcak  againft  it  j  for  if  men 
fhould  be  admitted  to  deny  the  fame,  there  would  never 
be  any  end  of  controverfies.  And  therefore  to  avoid  all 
conretition,  while  one  faith  one  thing  and  another  faith 
another  thing,  the  law  repofeth  itfelf  wholly  and  folely 
in  the  report  of  the  judge.  And  hereof  it  cometh,  that 
he  cannot  make  a  fubftitute  or  deputy  in  his  office,  feeing 
that  he  may  not  put  over  the  confidence  that  is  put  in  him. 
Great  caufe  therefore  have  the  juftices  to  take  heed  that 
they  abufe  not  this  credit;  either  to  the  oppreffion  of  the 
fubjedl  by  making  an  untrue  record,  or  the  defrauding  of 
the  king  by  fuppreffing  the  record  that  is  true  and  lawful. 
Lamb.  63 — 66. 

Hereof  aifo  it  cometh,  that  if  a  juftice  of  the  peace 
certify  to  the  king's  bench,  that  any  perfon  hath  broken 
the  peace  in  his  prefence,  upon  this  certificate  fuch  perfon 
ihall  be  there  fined,  without  allowing  him  any  traverle 
thereto.     Dalt.  c.  70. 

And  that  I  may  treat  intelligibly  concerning  this  office 
(of  which  lord  Coke  (ays  the  whole  chriftian  world  bath 
not  the  like,  if  it  be  duly  executed,  4  Inji.  170,)  I  will 
fct  forth. 
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Suftfccs  of  tl)e  peace* 

/.  "The  office  of  confervators  of  the  peace  at  the 
common  law,  before  the  inftitution  of  juflices 
cf  the  peace. 

II.  The  commffion  of  the  juflices  of  the  peace^ 
founded  on  the  fiatute  law. 

III.  Oaths  to  he  taken  by  juflices  of  the  peace, 
ly.  Fees  fo  be  taken  by  juflices  of  the  peace. 
l-\   Some  general  dirc5lions  relating  to  juflices  of  the 

peace t  not  falling  under  any  particular  title  cf 
this  book. 

VL  Their  indemnity  and  protection  by  the  laWy  in 
the  riujot  execution  of  their  office\  and  their 
puni/hment  for  the  omiffion  of  it. 

L  The  office  of  confervators  of  the  peace  at  the 
common  law,  before  the  inftitution  cf  juflices 
of  the  peace. 

I.  Of  ancient  times  fuch  officers  or  minifters,  as  were 
ekaion.  "  "^  inftituted  either  for  prefervation  of  the  peace  of  the  county, 
or  for  execution  of  juftice,  becaufe  it  concerned  all  the 
fubjedts  of  that  county,  and  they  had  a  great  intereft  in 
the  jult  and  due  exercifes  of  their  feveral  places,  were  by 
force  of  the  king's  writ  in  every  fevera]  county  chofen  in 
full  or  open  county  by  the  freeholders  of  that  county  : 
As  before  the  inftitution  of  jufticcs  of  the  peace,  there 
were  confervators  of  the  peace  in  every  county,  whofe 
office  (according  to  their  names)  was  to  conferve  the  Icing's 
peace,  and  to  protect  the  obedient  and  innocent  fubje^ts 
from  force  and  violence.  Thefe  confervators,  by  the 
ancient  common  law,  were  by  force  of  the  king's  writ 
chofen  by  the  freeholders  in  the  county  court,  out  of  the 
principal  men  of  the  county  ;  after  which  eled^ion  fo  made, 
and  returned,  then  in  that  cafe  the  king  dire6ied  a  writ  to 
the  party  fo  ele£^ed,  to  take  upon  him  and  execute  the 
office  until  the  king  fhould  order  otherwife.  And  thus  the 
coroners  ftill  continue  to  be  chofen  in  full  county  :  Asalfo 
the  knights  of  the  (hire  for  the  parliament.     2  Injh  558, 

559- 
Confervators  ty       2-  Befides  thefe  confervators   of  the  peace  properly  (o 
pffice,  called,  there  were  and  are  other  confervators  of  the  peace 

by  virtue  of  certain  offices  :  As  for  inftance  j 
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(i)  The  lord  chancellor,  and  every  juftice  cf  the  king's 
bench,  have,  as  incident  to  their  offices,  a  general  autho- 
rity to  keep  the  peace  throughout  all  the  realm,  and  to 
award  procefs  for  the  furety  of  the  peace,  and  to  take 
recognizance  for  it.     2  Hau/.   32. 

(2)  Alfo,  every  court  of  record,  as  fuch,  hath  power  to 
keep  the  peace  within  its  own  precinifl.     2  Haw.  32. 

(3)  Alfo,  every  juftice  of  the  peace  is  a  confervator  of 
the  peace.     Cnm.  6. 

(4)  Alio,  every  fherifF  is  a  principal  confervator  of  the 
ptace,  and  may  without  doubt  ex  officio  award  procefs  of  the 
peace,  and  take  furety  for  it.  And  it  feems  the  better  opi- 
nion, that  the  fecurity  fo  tai<en  by  him  is  by  the  common 
law  looked  on  as  a  recogn-zance,  or  matter  of  record,  and 
not  as  a  common  obligation.     2  Haw.  33. 

(5)  Alfo,  every  coroner  is  another  principal  confervator 
cf  the  peace,  and  may  certainly  bind  any  perfon  to  the 
peace,  who  .makes  an  affray  in  his  prefence.  But  it  feems 
the  better  opinion,  that  he  has  no  authority  to  grant  procefs 
for  the  peace  ;  and  it  feems  clear,  that  the  fecurity  taken 
by  him  for  the  keeping  the  peace  (except  only  where  it  is 
taken  by  him  as  judge  of  his  own  court  for  an  affray  done 
in  fuch  court)  is  not  to  be  looked  on  as  a  recognizance, 
but  as  an  obligation.      2  Haw.  33. 

(6)  Alfo,  every  high  and  petit  conflable  sre,  by  the 
common  law,  conlervators  of  the  peace.     2  Hai>j.  35, . 

And  it  is  faid,  that  if  a  condable  fee  perfons  engaged  in 
an  affray,  or  upon  the  very  point  of  entering  upon  it,  as 
where  one  (hail  threaten  to  kill,  wound,  or  heat  another, 
he  may  iniprifon  the  offender  of  his  own  authority  for  a 
reafonable  time,  till  the  heat  fiiall  be  over,  and  alfo  after- 
wards detain  him  till  he  find  furety  of  the  peace  by  obliga- 
tion.     I  Haw.  I  37. 

But  it  is  faid,  that  a  conflable  hath  no  power  to  arreft 
a  man  for  an  affray  done  out  of  his  own  view  ;  for  it  is  the 
proper  bufinefs  of  a  conliable  to  prefcrve  the  peace,  not  to 
punifli  the  breach  of  it ;  nor  doth  it  follow  from  his  having 
power  to  compel  thofe  to  find  fureties  who  break  the  peaca 
in  his  prefence,  that  he  hath  the  fame  power  over  thofe 
who  break  it  in  his  abfence.      i  Haw.  137. 

3.  'J  here  were  alfo  other  confervators  of  the  peace  by  Confervators  by 
tenure  \  who  held  lands  of  the  king  by  this  fervice,  among  t«"^'"' 
others,  of  being  confervators  of  the  peace  within  fuch   a 

diftri(St.      2  Hazv.  33. 

4.  Alfo  there    were  other  confervators  of  the  peace  by  Confervators  \>f 
prefcription;  who  claimed  fuch  power  from  an  immemorial  P'«*"'P"°"' 
ufage  in  themfelves  and  their  prcdcccffois  or  anceftors,  or 

A  2  ^  thofe 


3liiiitces  of  ti)e  peace. 


thofe  whofe  eftate  they  had  in  certain  lands,  which  whollf 
depended  upon  fuch  ufage,  both  as  to  its  extent,  and  the 
manner  in  which  it  was  to  be  exercifed,     2  Haw.   33. 

Thus  it  is  (aid,  that  a  mayor  of  a  corporation  may  be  a 
confervator  of  the  peace  by  prefcription.     C>om.  6. 

It  is  queftioned  indeed  by  fome,  whether  any  fuch  power 
can  be  claimed  by  ufage  ;  yet  if  the  power  of  holding  pleas 
and  even  of  courts  of  record,  which  are  of  fo  high  a  nature, 
and  imply  a  power  of  keeping  the  peace  within  their  own 
precindis,  may  be  claimed  by  ufage,  as  it  feems  to  be  cer- 
tain that  they  may;  it  feemeth  that  the  bare  authority  oi" 
keeping  the  peace  in  a  certain  diftri(5may  as  well  be  claim- 
ed by  fuch  ufage.      2  Haw.  34. 

Power  of  confer.  ^^  The  authority  which  fucli  confervators  of  the  peace, 
whether  by  elefiion,  or  tenure,  or  prefcription,  have  at 
common  law,  is  the  fame  authority  which  conftables  of  a 
vill  or  wapentake  have  at  this  day.    Crcm.  6.     2  Haw.  34. 

Thdr  duty.  5,  The  general  duty  of  the  confervators  of  the  peace  by 

the  common  law,  is  to  employ  their  own,  and  to  command 
the  help  of  others,  to  arreit  and  pacify  all  fuch  who  in 
their  prefence,  and  within  their  jurifdidlion  and  limits, 
by  word  or  deed,  Ihall  go  about  to  break  the  peace.  Dalt, 
c.    I. 

And  if  a  confervator  of  the  peace,  being  required  to  fee 
the  peace  kept,  Ihall  be  negligent  therein,  he  may  be  in- 
diiled  and  fined.     Dalt.  c,  i. 

And  if  the  confervators  of  the  peace  have  committed  or 
bound  over  any  offenders,  they  are  then  to  fend  to,  or  be 
prefent  at,  the  next  feflions  of  the  peace,  or  gaol  delivery, 
there  to  objeitagainft  them.     Dalt.  c.   I. 

//.    Of  the  CQmmtjfion  ofjujlices  of  the  peace. 

Juftices  of  the  peace  at  this  day  are  of  three  forts ;  i .  By 
adt  of  parliament;  as  the  bifhop  oi  Ely  and  his  fucceffo.-s, 
and  the  archbid.op  of  Tork^  and  bifhop  of  Durham.,  27  H.  8. 
c.  24.  2.  By  charter,  or  grant  macje  by  the  kmg  under 
the  great  feal  ;  as  mayors  and  the  chief  officers  in  divers 
corporate  rowns.     3.   By  commiffion. 

At  the  firf},  by  the  ftatute  of  the  i  Ed.  3.  which  is  the 
fifft  ftatute  that  ordains  the  aflignment  of  juflices  of  the 
peace  by  the  king's  comn^iflion,  thofe  juftices  had  no  other 
povi^er  but  only  to  keep  the  peace.  But  the  very  next  year, 
the  fonr,  of  the  comniifnon  was  enlarged,  and  continued 
flill  further  to  be  enlarged  both  in  that  king's  reign,  and 
in  the  reign  of  a.'molt  every  other  fucceeding  prince,  until 
the  3Cth  year  of  the  reign  of  Q.  Elizabeth^  when  by   the 
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number  of  the  natuies  particularly  given  in  charge  therein 
to  the  juitices,  many  of  which  neverthelefs  had  heen  a 
good  while  before  repealed,  and  by  much  vain  repetition, 
and  other  corruptions  that  had  crept  into  it,  partly  by  the 
mifwriting  of  clerks,  and  partly  by  the  untoward  huddling 
of  things  together,  it  was  become  To  cumberfome  and 
foully  blemiftied,  that  of  neceffity  it  ought  to  be  redrefTcd. 
Which  imperfections  being  made  known  to  Sir  Cbr.  Wrey^ 
then  Lord  Ch.  Juftice  of  the  king's  bench,  he  communi-» 
cated  the  fame  with  the  other  judges  and  barons,  fo  as  by 
a  general  conference  had  amongft  them,  the  commiffion 
was  carefully  refined  in  the  Michaelmas  iexm  1590,  and 
being  then  alfo  prcfcnted  to  the  lord  chancellor,  he  accept- 
ed thereof,  and  commanded  the  fame  to  be  ufed  :  Which 
continues  with  very  little  alteration  to  this  day.  Lantb 
c.   g. 

Which  is  as  follows  : 

George  the  third,  by  the  grace  of  God,  0/"  Great  Britain, 
France,  ca/i^' Ireland,  iing,  defender  of  the  faith,  and  fo  forth, 
To  A.  B.  C.  D.  &c.  greeting. 

Know  )e  that  we  have  ajjigrjed  yon,  jointly  and  fever  ally  arid 
every  one  of  you  our  jujUces  to  keep  our  peace  in  our  county  of 
W.  And  to  keep  and  caufe  to  ie  kept  all  ordinances  and 
flatutes  for  the  good  of  the  peace,  and  for  prefer vation  of  the 
fame,  and  for  the  quiet  rule  arid  government  cf  our  people  made, 
in  all  and  fingular  thar  articles  in  our  Juid  county  (as  well 
within  liberties  as  without)  according  to  the  free,  form,  and 
effect  of  the  fame  \  And  to  chajiife  and  punijh  all  perfons  that 
offend  againji  the  form  of  thofe  ordinances  or  Jiatutes,  or  any  one 
ofthem^  in  the  afjrefaid  county,  as  it  ought  to  be  done  according 
to  the  form  of  thofe  ordinances  andjiatuies ;  And  to  caufe  to 
come  before  you,  or  any  of  you,  all  thfe  who  to  any  one  or  more 
of  our  people  concerning  their  bodies  or  the  firing  of  their  houfcs 
have  ufed  threats,  to  find  fuffcient  fecurity  for  th:  peace,  or 
their  gojd  b  haviour,  towards  us  and  our  people  ;  and  if  they 
fi}all  refufe  to  find  fuch  fecurity,  then  them  in  our  prifons  until 
they  Jhall  find  fuchfcurify  to  caufe  to  be  fafely  kept, 

IVe  have  aljo  ajjigned  you,  and  every  two  or  more  of  you 
(of  whom  any  one  of  you  the  aforefaid  A.  B.  C.  D.  &c.  we 
will  fl)ad  be  one)  cur  ju/lices  to  inquire  the  truth  more  fully, 
by  the  oath  of  good  and  lawful  men  of  the  aforefaid  county,  by 
whom  the  truth  of  the  matter  Jhatl  be  the  better  kmwn,  of  all 
and  all  manner  of  felonies,  poifonings,  inchant7nents,  forceries, 
arts  magick,  trefpafjh,  forejlallings,  regratings,  ingroffwgs,  and 
extortions  whatfoever  ;  and  of  all  and  fingular  other  crimes  and 
offences,  of  which  the  jujiices  of  our  peace  may  or  ought  law- 
fully to  inquire^  by  %vhomjocver  and  after  ivhat  manner faever^ 
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/«  the  [aid  county  done  or  perpetrated,   or  ivhich  /Jjall  happen 
to  be  there  done  or  cttempted  ;  and  alfo  of  all  thcfe  who_  in 
the  aforejaid  county  in  c:mpaniei  agalnjl  our  peace^  in  djlurb- 
cnce  of  our  people,  with  armed  force  have  gone  or  rode,  or 
hereof  er  Jhall  prefume  to  go  or  ride  ;   jind  alfo  of  all  thofe 
ivho  have  there  lain  in  wait,   or  hereafter  jhall  prefume  to  lie 
in  wait,   to  maim   or  cut  or  kill  our  people  ;  And  alfo  of  all 
viSluallers,  and  all  ondfingular  other  perfons,  who  in  the  abufe 
of  weights  oy  meijures,  or  in  felling  visuals ^  againfl  the  form 
cf  the  ordi>:ances  and  flatutes,  or  any  one  of  them  therefore  made, 
for  the  common  benefit   of  England,    and  our  people  thereof^ 
have  amended  cr  attempted,   or  hereafter  Jhall  prefume  in  the 
faid  county  to  offend  or  attempt  ;   And  alfo  of  all  Jl)eri_ff's^  bai- 
■  Tiff's,  Jlewards^  co>:Jluhles^  keepers  cf  gails^^   and  other  officers, 
who  in  the  execution  of  their  offices  about  the  premifei,  or  any 
of  them,   have  unduly   behaved  thefnfelves,  or  hereafter  Jhall 
pr fume   to  behave  themfelves   unduly,  or   have  been,   or  Jhall 
happen  htreafter  to   be  carelefs,   remijs,    cr  negligent   in  eur 
oforefaid  county  ;   And  of  all  and  fingular  articles  and  circum- 
Jlances,  and  all  ether  things  whatfoever,  that  concern  the  pre- 
zniffes  or  any  of  them,  by  whcmfoever,   and  after  what  ?na finer 
fever,  in  cur  aforejaid  county  done  or  perprdated,  or  which 
hereafter  jhall  th  re  happen   to  be  done  cr  altunpted  in  what 
manner  foever ;   And  to  infpeSi  all  indiaments  whatfoever  fo 
before  you  or  any  of  you  taken  or  to  be  taken,  or  before  others  late 
eur  jujiices  of  the  peace  in  the  af  or ef aid  county  made  or  taken, 
end"  net  yet  determined ;  and  to    make  and  continue  proceffies 
thereupon,   againji  all  and  fingular  the  perfons  fo   indiffed,  or 
who  before  ycu  hereafter  Jhall  happen  to  be  inditlied;   until  they 
can  be  taken,  fur  render  them  fives,  or  be  outlawed  :  And  to  hear 
and  determine  all  and  fingular  the  felonies,  poijonings,  inckant- 
ments,  forceries,  arts  magick,   trej'paffes,  foreflailings,  regrat^ 
Jigs,  ingrcffings,   extortions,   unlawful   offemblits,  inditlments 
oforefaid,  and  all  and  fingular  other  the  premiffes,  according 
to  the  lews  and  flat utes  o/"  England,  as  in  the  like  cafe  it  has 
been  accujiomed,  or  ought  to  be  done;  And  the  fame  offenders, 
and  every  of  them  for  their  offences,  by  fines,  ranfoms,   amer- 
ciaments, forfeitures,  and  other  means  as  according  to  the  law 
and  cuflom  o/England,  or  form  of  the  ordinances  and  flatutes 
cforefaid,  it  has  b^en  accuflomed,  or  ought  to  be  done,  to  chajife 
and  pumjh. 

Provided  always,  that  if  a  cafe  of  difficulty,  upon  the  deter- 
Tninaiton  of  any  the  premiffes,  bfforeyou,  or  any  two  or  more  of 
you,  Jhall  happen  to  arije ;  then  let  judgment  in  no  wife  be- 
given  thereon,  before  you,  or  any  two  or  more  of  you,  unlejs  in 
the  prefence  of  one  of  our  juji  ices  of  the  one  or  other  bench,  or  of 
ane  of  our  jujiices  appointed  to  hold  the  affiza  in  the  oforefaid 
ciiunty,  I 
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And  therefore  we  command  yen  and  evr.ry  of  you.,  that  to 
keeping  the  peace,  ordinances^  fatutes,  and  all  and fingular  other 
the premiffes^you  diligently  apply yourfelves ;  and  that  at  certain 
days  and  places,  which  ycu  cr  any  fuch  two  or  more  of  you  as 
is  aforejaid  [hall  appoint  fr  thefe  purpofes,  into  the  premiffes  J4 
make  inquiries  i  Oftd  all  and  fingular  the  preni'ffcs  hear  and  de- 
termine, and  perform  and  fulfil  them  in  the  afor e [aid  form ^ 
doing  therein  what  io  juflice  appertains,  according  to  the  law  and 
cuftom  «/" England  :  Saving  to  us  the  amerciaments ,  and  other 
things  to  us  therefrom  Leiongitig, 

And  we  command  by  the  tenor  of  thefe  pre fents  ourJheriffofW, 
thut  at  certain  days  and  places,  which  you  or  any  fuch  two  or 
more  of  you  as  is  aforefaid,  Jhall  tnake  known  to  him,  he  caufe 
to  come  before  you.,  or  fuch  two  or  mo^e  of  you  as  aforefaid,  fo 
many  and  fuch  good  and  lawful  men  of  his  baili-ivick  (as  well 
within  liberties  as  without)  by  whom  the  truth  of  the  matter  in 
the  prem'iffts  Jhall  be  the  better  known  and  inquired  into. 

Lajlly,  we  have  ajfigned you  the  aforefaid  A.  B.  keeper  of 
the  rolls  of  our  peace  in  our  faid  county.  And  therefore  you 
Jhall  caufe  to  be  brought  before  you  and  your  faid  fellows,  at  the 
days  and  places  aforefaid,  the  writs,  precepts^  p>  ccefes,  and  in- 
di^ments  aforejaid,  that  they  may  be  injpeSled,  and  by  a  due 
courfe  determined  as  is  aforefaid. 

In  witnefs  whereof  we  have  caujed  thefe  our  letters  to  be  made 
patent.     JVitnefs  ourjelfat  Weftminfter,  &c. 

George  the  third,  &c.]  This  manner  of  ifluing  the  com- 
mifiion  in  the  king's  name,  feems  to  be  founded  on  the 
ftatute  of  the  27  H.  8.  c.  24.  which  enacts,  that  all  juftioes 
of  the  peace  fhall  be  made  by  letters  patent  under  the  king's 
great  fea!,  in  the  name  and  by  authority  of  the  king  ;  but 
referves  to  all  cities  and  towns  corporate  which  havejuftices 
the  liberties  which  they  have  enioyed  in  that  behalf. 

To  A.  B.  C.  D.  cx'c.  greeting]  From  the  perfons  here' 
named  in  the  commiffion,  it  may  be  proper  to  confider, 
who  may,  or  may  not,  be  juftxes  of  the  peace. 

By  the  ftatutes  of  1 3  22.  2.  c.  7.  and  2  H.  5.  Jl.  2.  c.  I. 
Thejuftices  fhall  be  made  within  the  counties  of  the  mod 
fuffcient  knights,  efquires,  and  gentlemen  of  the  law: 

And  by  the  18  G.  2.  c  20.  it  is  enaftea  as  follows  :  viz. 
No  perfon  fhall  be  capable  of  being  or  acSting  as  a  juftice  of 
the  peace  for  any  county,  who  fhall  not  have  in  law  or 
equity,  for  his  own  ufe,  in  pofTeflion,  a  freehold,  copyhold, 
or  cuflomary  elUte  for  life,  or  for  fome  greater  eftate,  or 
an  eftate  for  fome  long  term  of  years,  determinable  upon 
one  or  more  lives,  or  for  a  certain  term  originally  created 
for  21  >sars  or  more,  in  lands,  tenements,  or  heredita- 
A  /^  ments. 
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ments,  in  England  or  Wales^  of  the  clear  yearly  value  of 
lOO  1,  above  what  will  difcharge  all  incumbrances  afFecl- 
ing  the  fame,  and  all  rents  and  charges  payable  out  of  the 
fame,  or  who  (hall  not  be  infilled  to  the  immediate  rever- 
fion  or  remainder  of  lands  leafed  for  one,  two,  or  three 
lives,  or  for  any  term  of  years  determinable  on  the  death 
of  one,  two,  or  three  lives,  upon  referved  rents  of  the  clear 
yearly  value  of  300 1, 

By  the  i  M.  Jeff.  2  c,  8.  No  Jljcrtff  £tiz\\  exercife  the 
office  of  a  juftice  of  the  peace,  during  the  time  that  he  adts 
as  fheriff.  And  the  reafon  feems  to  be,  becaufe  he  cannot 
aft  at  the  fame  time  hoih  as  judge  and  officer,  for  fo  he 
would  command  himfelf  to  execute  his  own  precepts. 
Dalt.  c.  3. 

Alfo  if  he  be  made  a  coroner^  this  by  fome  opinions  is  a 
difcharge  of  his  authority  of  juflice.     Dalt.  c.   3. 

But  if  he  be  created  a  duke,  archbifhop,  marquis,  earl, 
vjfcount,  baron,  bifhop,  knight,  judge,  or  ferjtant  at  law, 
this  (aketh  not  away  his  authority  of  a  juftice  of  the  peace. 
I  Ed.  6.  c.  7.     Dalt.  c.  3. 

Alfo,  no  attorney^  folicitor,  or  proftor,  fliall  be  a  juftice 
of  the  peace  for  any  county,  during  the  time  he  fliall  con- 
tinue in  the  practice  of  that  bufinefs.  5  G.  2.  c.  i^.f.  2. 
But  this  doth  not  extend  to  charter  juftices. 

By  Holt  Ch.  J.  Though  a  man  be  a  mayor^  it  doth  not 
follow  that  he  is  a  judice  of  the  peace,  for  that  muft  be 
by  a  particular  grant  in  the  charter.  L.  Raym.  1030.  But 
although  he  be  not  a  juftice  of  the  peace  by  the  charter, 
yet  there  are  many  cafes,  wherein  he  hath  the  fame  power 
as  a  juftice  of  the  peace  given  unto  him  by  particular  fta- 
tutes  ;  as  for  inftance,  with  regard  to  the  cuftoms,  ale- 
houfes.  Lord's  day,  fwcaring,  gaming,  weights,  fervants, 
fuel,  leather,  orchards,  foldiers,  and  divers  others. 

Know  ye  that  we  have  ajfigned you\  This  is  founded  on 
the  ftatute  of  the  i  Ed.  3.  c.  t6.  vi-z.  for  the  better  keep- 
ing and  maintenance  of  the  peace,  the  king  wills,  that  in 
every  county,  good  men  and  lawful,  which  be  no  main- 
tainers  of  evil,  or  barretois  in  the  country,  fliall  be  aflign- 
cd  to  keep  the  peace. 

And  from  this  aft  we  are  to  date  that  great  alteration  in 
our  conftitution,  whereby  the  eleftion  of  conservators  of 
the  peace  was  taken  from  the  people,  and  tranflated  to  the 
affignmentof  the  king.     Larnb,  20. 

And  here  we  may  obferve,  that  the  commiffion  hath  two 

parts ;  or  confifteth  of  tv^o  ciifFerent  affignments  :  l^y  this 

iirft  ailignment,  any  one  or  more  juftices  have  as  well  all 
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the  ancient  power  touching  the  peace,  which  the  confer- 
vators  of  the  peace  had  at  the  common  law,  as  alfo  that 
whole  authoritv  which  the  ftatutes  have  fince  added  there- 
to.    Da!i.  c.  5. 

yo'inlly  andfeverally^  and  every  cm  of  you'\  Whatfoever 
any  one  juftice  alone  may  do,  the  fame  alfo  may  lawfully 
be  done  by  any  two  or  more  juftices ;  but  where  the  law 
giveth  authority  to  two,  there  one  alone  cannot  execute 
it.     Dalt.  c.  6. 

And  yet  where  a  ftatute  aopointeth  a  thing  to  be  done 
by  two  juftices  or  more,  if  the  offence  be  any  mifdemeanor 
or  matter  againft  the  peace,  there  upon  complaint  made  of 
the  offence,  to  any  of  thofe  juftices,  it  feemeth  that  one 
of  them  may  grant  out  his  warrant  to  attach  the  offender, 
and  to  bring  him  before  the  fame  juftice  and  the  other  juf- 
tice fo  appointed  (at  fome  convenient  place),  and  tnea 
they  to  hear  and  determine  the  fame.     Dalt.  c,  6. 

But  it  feemeth,  that  when  a  thing  is  appointed  by  any 
ftatute  to  be  done  by  or  before  one  perfon  certain,  fuch 
thing  cannot  be  done  by  or  before  any  other  :  and  by  fuch 
exprefs  defignation  of  one,  all  oihers  are  exrluHed,  and 
their  proceedings  therein  are  coram  nonjudice.     Dalt.  c.  6, 

Our  ju/iices]  In  that  the  king  calls  them  our  juftices, 
their  au'hoiity  determines  of  courfe  by  his  death  or  demife, 
fo  that  he  being  once  dead,  or  having  given  over  his  crown, 
they  are  no  more  his  juftices,  and  the  jullices  of  the  next 
prince  they  cannot  be,  unlefs  it  ftiall  pleafe  him  afterwards 
fp  to  make  them.     Dalt.  c.  3. 

But  by  the  i  Ann.Ji.  i.  c.  8./ 2.  No  patent  or  grant  of 
any  office  or  employment  fliall  determine  by  the  kuig'-s 
death  or  demife,  but  fliall  continue  in  force  for  fix  months 
after,  unlefs  in  the  mean  time  made  void  by  the  fucceffor. 

Alfo,  before  his  death  or  demife,  the  king  may  determine 
the  commiffion  at  his  pleafure;  and  that  either  expreffed, 
as  by  writ  under  the  great  feal,  or  by  implication,  by 
making  a  new  commiffion,  and  leaving  out  the  former 
juftices  names.  But  until  notice,  or  publiOiing  of  the 
new  commiffion,  the  adls  of  the  former  juftices  are  good 
in  law.     Dalt.  c.  3. 

But  to  mayors  and  chief  officers  in  corporations,  which 
have  the  authority  of  juftices  of  the  peace,  or  of  conferva- 
tors  of  the  peace,  by  grant  under  the  king's  lefers  patent 
to  them  and  their  fucceffors,  the  authority  f  maineth,  not- 
withftanding  the  king's  death  or  demife.     Dalt.  c,   3. 

Neither  can  the  king  difcharge  thefe  again  at  his  plea- 
fure; but  yet  fuch  grants  and  charters  may  for  fome  great 
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and  general  defe£t,  or  mifcarriage,  in  the  execution  of  the 
powers  herein  granted,  be  repealed,  and  the  liberties  (eized. 
Dalt,  c.  3.  ^ 

Jujiices  to  keep  our  peace"]  Although  they  are  in  no  part 
of  the  commiflion  called  keepers  of  the  peace^  yet  inafmuch 
as  by  the  18  Ed.  3.  c.  2.  they  are  exprefly  called  keepers  of 
the  peace,  and  the  principal  end  of  their  ofHce  is  for  the 
keeping  of  the  peace,  and  their  ufual  dtfcription  in  cer- 
tioraries  is  by  the  name  of  keepers  of  the  peace  \  it  hath  been 
adjudged,  that  in  the  caption  of  an  indidtment,  keepers  of 
the  peace  and  jufices  of  our  hrd  the  king,  is  good  without 
exprefly  naming  them  jufiices  of  the  peace.     2  Haw.  38. 

To  keep  our  peace]  Thefe  words  feem  to  give  them  the 
authority  which  the  confervators  of  the  peace  had  at  com- 
mon law :  and  all  that  follows  in  the  commifllion,  feems 
an  addition  to  the  power  of  the  ancient  confervators. 

Our  peace]  It  hath  been  refolved,  that  the  defcription  of 
Juftices  of  the  peace,  by  the  nam.e  oi  jufiices  cf  our  lord  the 
king  to  keep  the  peace,  is  good,  without  faying,  the  peace 
cf  our  lord  the  king  j  for  that  is  necefTarily  implied.  2 
Haw.  38. 

Alfo,  by  thefe  words  our  peace,  when  the  king  dies,  the 
furety  of  the  peace  is  difcharged  j  for  when  he  is  dead,  ic 
is  not  his  peace.    Crom,  1 24. 

In  our  county  ofW.]  Here  are  two  confiderations ;  One 
is,  that  the  juftice  cannot  acl  when  he  is  out  of  the  county: 
And  the  other  is,  that  when  he  is  in  the  county,  he  can 
ail  for  that  county  only,  and  his  power  extendeth  to  no 
other.  But  both  thefe  are  to  be  underftood  v/ith  fome 
limitations. 

As  to  the  former  cafe,  when  he  is  out  of  the  county  ; 
3t  is  faid,  that  the  jufiices  have  no  coercive  power  when  out 
of  the  county  j  and  therefore,  that  an  order  of  baftardy,  or 
for  payment  of  labourers  v/ages,  made  by  them  out  of  the 
county  is  not  binding.  Yet  it  is  faid,  that  recognizances 
and  informations  voluntzrWy  taken  before  them  in  anyplace, 
are  good.     2  Haw.  37. 

And  L.  Hale  fays,  that  a  juftice  of  the  peace  may  do  a 
minifterial  a6l  out  of  his  county,  as  examining  a  party  rob- 
bed whether  he  knows  the  felons;  but  that  he  cannot  do 
a  compulfory  a6f,  as  committing  a  perfon  for  not  giving 
recognizance.     2  H.  H.  50,  51. 

Alfo,  by  the  9  G.  c.  7.  A.  juftice  dwelling  in  a  city  or 
preciniS  that  is  a  county  of  itfelf,  within  the  county  at 
large,  may  a6l  at  his  own  dwelling  houfe  for  luch  county 
at  large. 

And 
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And  as  to  the  latter  cafe,  wherefn  it  is  fuppofed  that  his 
power  is  limited  unto  that  county  only,— it  is  enabled  by 
the  24  G.  2.  c.  55.  that  if  any  perfon  againft  whom  a  war- 
rant (hall  be  ilFued,  (hall  efcape,  go  into,  refide,  or  Be 
in  any  place  out  of  the  jurjfdi^lion  of  the  judice  granting 
the  warrant,  anyjuftice  of  the  place  where  fuch  perfon 
(liall  be,  upon  proof  on  oath  of  the  hand  writing  of  the 
juftice  granting  fuch  warrant,  fhal!  indorfe  his  name  there- 
on, which  (hall  be  a  fufHcient  authority  to  execute  the 
warrant  within  fuch  other  jurifdidion. 

And  the  jufVice  may  further  order  (if  he  thinks  fit)  the 
party,  according  as  he  (hall  appear  bailable  or  not  bail- 
able upon  the  face  of  the  warrant,  to  be  brought  before 
himfelf  or  fome  other  juftice  or  juftices  of  that  county,  or 
to  be  carried  back  into  the  county  from  whence  the  war- 
rant did  ifTue. 

Juftices  either  of  the  county  from  which  tenants  fraudu- 
lently remove  goods,  or  of  that  in  which  they  are  con- 
cealed, may  convi£t  the  offenders  in  .their  refpeftive  coun- 
ties. Unlefs  fails  are  dated  to  make  the  contrary  appear, 
the  court  always  prefumes  in  favour  of  the  a£is  of  inferior 
jurifdi(3ions.     K.  v.  Morgatiy  H.  22  G.  3.  Cal.  Cas.  156. 

And  to  keep  and  caufe  to  he  kept  all  ordinances  andjiatutes 
for  the  good  of  the  peace]  It  feems  certain,  that  by  virtue 
hereof,  they  may  execute  all  ftatutes  whatfoever,  made  for 
the  better  keeping  of  the  peace,  and  confequently  thofe  of 
IVincheJier  and  IVeJitninJier^  and  all  others  concerning  the 
peace,  made  before  the  reign  of  Ed.  3.  in  whofe  time  (as 
hath  been  faid)  juftices  of  the  peace  were  flrft  inftltuted; 
for  all  thofe  ftatutes  were  exprefly  mentioned  in  the  ancient 
commiffions  of  the  peace,  and  have  always  been  undoubt- 
edly taken  to  be  included  in  thefe  general  words  of  the  pre- 
fent  commiffion.  And  yet  none  of  the  ftatutes  which  or- 
dain the  office  of  juftices  of  the  peace,  fay  any  thing  con- 
cerning the  execution  of  the  faid  former  ftatutes ;  fo  that 
the  power  of  juftices  of  the  peace  in  relation  to  thofe  fta- 
tutes feems  entirely  to  depend  on  the  king's  commiftion, 
and  yet  hath  always  been  unqueftionably  allowed.  From 
whence  it  appears,  that  regularly  the  king,  by  his  com- 
miffion,  may  authorize  whom  he  pleafes  to  execute  ai!  acl 
of  parliament.     2  Havj.  37. 

But  if  no  power  be  exprefly  given  in  any  fuch  ftatute  to 
any  one  juftice  alone,  he  cannot  proceed  upon  it,  but  he 
may  prefer  the  caufe  at  the  feffions,  and  work  it  to  a  pre- 
fentment  upon  the  ftatuce.     Dalt.  c.  5. 

But 
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But  befides  the  flatutes  rtlaiing  to  the  peace,  there  are 
alfo  many  other  flatutes  which  are  not  fpecified  in  the  com- 
miflion,  and  yet  are  committed  to  the  charge  and  care  of 
the  juftices  of  the  peace,  by  the  exprefs  words  of  fuch  fta- 
tutes  ;  and  a\\  ftijh  ftatutes  are  to  them  a  fufficient  war- 
rant and  commifiion  of  themfelves,  ahho'  they  be  not  re- 
cited in  the  commiffion,  and  are  to  be  executed  by  them, 
according  as  the  fame  ftatutes  themfelves  do  feverally  pre- 
icribe  and  fet  down.     Dah.  c.  5. 

Statutes  for  the  good  0/ the  peace]  Ahhough  a  praemunire 
is  not  within  the  letter  of  the  commiffion,  yet  inafmuch  as 
it  is  againft  the  peace  of  the  king  and  of  the  realm,  any 
juftice  may  caufe  a  peifon  to  be  aj)pieheniied  for  fuch  of- 
fence, and  take  his  examination,  and  inforaiations  agiinft 
him,  and  certify  the  fame  to  the  king's  bench  or  gaol  de- 
livery. 2  Haw.  39.  And  the  fame  may  be  faid  of  other 
like  offences. 

And  for  the  quiet  government  of  our  peopJe']  Of  our  peo- 
ple ; — yet  it  feemeth,  that  the  fubjects  of  a  f^-reign  prince 
coming  into  England^  and  living  under  the  protection  of 
cur  king,  (hall  be  fubje6t  to  and  have  the  benefit  of  the 
laws,  in  refpe£l  of  the  local  allegiance  which  they  owe  to 
him.     2  Haw.  35.     I  H.  H.  93,  94. 

Js  well  within  liberties  as  without]  By  thefe  words  (hall 
be  intended  fuch  liberties  and  franchifes  which  have  re- 
turn of  writs,  and;not  fuch  as  are  counties  of  themfelves, 
as  London^  Norzvlch^  York,  and  fuch  like.     Crom.  8. 

But  yet  from  hence  it  feems  clearly  to  follow,  that  they 
may  execute  their  office  within  a  town  (net  being  a  county 
of  iifelf )  altho'  it  have  a  fpecial  commiliion  of  the  peace 
for  its  own  limits,  unlefs  fuch  commiffion  have  a  claufe, 
that  no  other  juftices  except  thofe  named  in  it,  fhall  any 
way  concern  themfelves  in  the  keeping  of  the  peace  within 
the  liberties  of  fuch  town  :  And  it  may  be  queftioned, 
whether  fuch  a  fpecial  claufe  in  fuch  a  commiffion  do  ab- 
folutely  make  void  the  zSi  of  any  county  juftice  within 
fuch  town  ;  fmce  the  commiffion  for  the  county  feems  as 
fully  to  give  thofe  named'in  it  a  jurifdidtion  over  all  fuch 
towns  within  the  precincts  of  it,  as  fuch  commiffion  for  a 
town  doth  exclude  them.  And  the  juftices  for  the  county 
feem  to  be  under  no  neceffity  of  informing  themfelves  of 
the  contents  of  a  commiffion,  which  they  have  nothing  to 
do  with.  Yet  if  they  have  exprefs  notice  given  them  of 
fuch  a  reftraining  claufe,  and  proceed  to  adl  within  fuch 
town  in  defiance  of  it,  they  may  perhaps  be  puniftiable  for 
their  ccn'.eaipt  of  the  king's  prohibition  j  and  yet  perhaps 
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it  may  be  queftioned  whether  their  acls  be  void,  for  the 
reafons  above  mentioned.     2  Haiu.  37. 

And  lord  Hale^  treating  on  the  fame  fubjedl,  fays,  if  the 
king  by  charter  grant  to  a  corporation,  that  the  mayor, 
and  recorder,  or  other,  fhall  he Jurtices  within  the  fame, 
yet  if  there  be  no  words  of  exclulion,  the  jultices  of  the 
county  have  a  concurrent  jurifdiiStion  :  But  if  this  fran- 
chife  of  being  judices  be  granted,  fo  that  the  jujiices  of  the 
county  Jhall  not  intermeddle  (fe  non  intromiitant)  ;  then  tho* 
a  fubfequent  commiflir  n  be  granted  in  the  county  at  large, 
it  feems  they  huve  no  jurifdiiftion  in  this  corporation  or 
town;  yet  it  is  quellionable,  whether  an  iodiclment  in  the 
franchife  be  void,  or  only  a  contempt  in  the  juftices. 
2  H.  H.  47. 

But  in  the  cafe  of  Talhot  and  Hubble,  T".  14  G.  2.  The 
queftion  was,  whether,  as  the  city  of  JSiezv  Sarum  had  an 
exclbfive  commiflion  of  the  peace,  the  juftices  of  the  county 
of  TVilts  could  by  virtue  of  the  12  C  2.  c.  23.  ^5"  15  C.  2. 
c.  2.  a£i  in  excife  matters  within  the  city.  This  cafe 
was  argued  three  times  at  the  bar,  and  this  term  Lee 
Ch.  J.  delivered  the  refolution  of  the  court  :  i.  That  the 
crown  might  grant  to  any  city,  to  have  juftices  of  their 
own  withm  themfelves,  and  exclude  the  county  juftices 
from  intermeddling  in  the  ordinary  buftnefs  of  a  juftice  of 
tne  peace.  2.  That  in  fuch  cafe,  the  adt  of  the  county 
juftices  would  be  void,  and  not  to  be  confidered  only  as  a 
breach  of  the  franchife.  3.  That  tho'  the  i  2  C  2.  gives 
the  juTifdiction  in  excife  matters  to  the  juftices  of  the  peace 
rcfiding  near  the  place  where  the  forfeiture  {hall  be  made, 
or  oftence  committed  ;  yet  it  never  was  the  defign  of  the 
Iqgiflature,  to  make  any  alteration  in  the  refpedlive  jufif- 
didtions  of  the  juftices,  but  only  to  veft  the  excife  jurif- 
di6tion  of  juftices  of  counties,  cities,  and  pFaces,  with  re- 
fpecf  to  their  feveral  local  jurifJidions  within  fuch  places. 
Str.   1 154.. 

Concerning  their  bodies']  Lombard  and  Dalton  both  think 
it  feems  clear,  that  if  a  man  is  in  fear  that  another  will 
hurt  his  fervants,  or  cattle,  or  other  go':ds,  the  furety  of 
the  peace  ftiall  not  be  granted  ;  but  Mr.  Dalton  is  of  opi- 
nion, that  if  one  threatens  to  hurt  a  man's  tvi/e^  or  child, 
he  may  crave  the  peace  by  virtue  of  thefe  words.  Lamb. 
82.     Dait,  c.  LI 6. 

h'f/ve  ufed  ihreets']  It  ftr^iild  fcem  from  the  manycauf^fj 
which  from  time  to  time  have  been  adjudged  fufficient  to 
bifld  to  the  good  behaviour,  that  this  exprefTjon  is  not  to 
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be  underftood  of  words  only ^  but  of  threatninga^/V«;  like- 
wife,  or  any  thing  whereby  a  man  has  juft  caufe  to  appre- 
hend the  burning  of  his  houfes,  or  fome  bodily  hurt  to  be 
done  to  him. 

To  fi)id  fufficient  fecurity']  This  is  done  by  recognizance  ; 
by  a  reafonable  intendment  of  law,  more  than  by  any  ef- 
pecial  law  in  that  cafe  provided.     Crom.   125. 

For  the  peace  or  their  good  behaviour'^  Lord  Hale  fpeak- 
ing  of  the  ftatute  of  the  34.  Ed.  3.  r.  i.  (on  which  Mr. 
Crompton  fays  the  power  of  juftices  to  bind  to  the  good  be- 
haviour is  grounded)  fays,  that  this  power  of  binding,  tho' 
exprefled  generally,  and  without  any  time  limited,  yet  is 
not  intended  to  be  perpetual,  but  in  nature  of  bail,  viz. 
to  appear  at  fuch  a  day  at  their  feffions,  and  in  the  mean 
time  to  be  of  good  behaviour.     2  H.  H.  136. 

In  our  prifon']  The  king's  prifon  is  the  common  gaol  of 
the  county  ;  But  by  the  {{atute  of  the  6  G.  c.  19.  the  juf- 
tices may  commit  vagrants  and  other  criminals,  and  per- 
fons  charged  with  fmall  oftences,  either  to  the  gaol,  or  to 
the  houfe  of  corredlion,  by  their  difcretion,  for  fuch  of- 
fences, or  for  want  of  fureties. 

We  have  alfo  ajftgned  you  and  every  two  or  more  of  you^ 
Herebeginneth  the  fecond  part  of  the  commiflion,  or  the 
fecond  sffignment :  All  the  bufinefs  within  which  affigu- 
ment  belongeth  to  the  feffions  of  the  peace.     Dalt.  c,  5. 

And  by  this  it  appeareth,  that  two  juftices  may  hold  a 
fellions,  but  that  one  juftice  cannot.     Crom.  6,  y, 

0/ivhom  cny  one  of  you  the  oforcfaid  A.  B.  C.  D.  &c.  we 
will  Jh all  he  one]  This  claufe  which  gives  power  to  two  or 
more  juftices  to  hear  and  determine  offence?,  requires  that 
at  leaft  one  of  thofe  juftices  be  of  that  fele£l  number, 
which  is  commonly  termed  of  the  Quorum  (from  that  word 
in  the  Latin  commiffions,  Riorum — unum  ejfe  volumus) 
For  thofe  of  the  quorum  were  wont  to  be  chofen  fpecially 
for  their  knowledge  in  the  laws ;  and  this  was  it  which 
led  the  makers  of  feveral  ancient  ftatutes  exprefly  to  ena6t, 
that  fome  learned  in  the  laws  (hould  be  put  into  the  com- 
miffion  of  the  peace;  and  (to  fay  the  truth)  all  ftatutes  that 
require  the  prefence  of  the  quorujUy  do  tacitly  fignify  fuch 
a  learned  man.  For  albeit  that  a  difcreet  perfon  (not  con- 
verfant  in  the  fl:udy  of  the  laws)  may  fufficiently  follow 
fundry  particular  dire<5lions  concerning  J;he  fervice  of  the 
peace  -,  yet  when  the  proceedings  muft  be  by  way  of  pre- 
ientment  or  indidment,  upon  the  evidence  of  witneffes, 
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and  oaths  of  jurors,  and  by  the  order  of  hearing  and  deter- 
mining, according  to  the  ftreight  rule  and  courfe  of  the 
law,  it  muft  be  confefled  that  learning  in  the  laws  is  very 
neceffary.     Lamb.  48,  49. 

But  learning  being  now  greatly  advanced  and  improved 
fince  the  firft  inftitution  of  this  office,  this  diftindion  is 
not  of  much  ufe,  but  all  or  moft  of  the  juftices  are  now 
equally  affigned  to  be  of  the  quorum  ;  and  by  the  ftatute  of 
26  G.  2.  c.  ij.  no  adl,  order,  adjudication,  warrant,  in- 
denture of  apprenticefliip,  or  other  inftrument  done  or 
executed  by  two  or  more  juftices,  which  doth  not  exprefs 
that  one  or  more  of  them  is  of  the  quorum^  (altho'  the  fta- 
tutes  refpeilively  require  that  one  of  the  juftices  fhall  be 
of  the  quorum)  fliall  be  impeached,  fet  afide,  or  vacated, 
for  that  defedt  only. 

And  by  the  7  G.  3.  c.  21.  In  cities,  borough?,  towns 
corporate,  franchifes,  and  liberties,  which  have  only  one 
juftice  of  the  quorum '^  all  a£ls,  orders,  adjudications, 
warrants,  indentures  of  apprenticefhip,  or  other  inftru- 
ments,  done  or  executed  by  two  or  more  juftices  qualified 
to  asSt  therein,  fhall  be  valid,  altho'  neither  of  the  faid  juf- 
tices (hall  be  of  the  quorum. 

By  the  oath  of  good  and  lawful  men]  That  is,  by  a  jury 
fworn. 

Of  all  and  all  manner  of  felonies]  That  is,  either  by  the 
common  law,  or  by  ftatute.     Crem.  8. 

Fekniei]  Tho'  the  commiflion  doth  not  mention  murders 
and  manflaughlers^  by  exprefs  name,  but  only  felonies  ge- 
nerally, yet  by  thefe  general  words,  they  have  power  to 
hear  and  determine  murder  and  manflaughter,  and  alfo  may 
take  an  indidment  ofyi  defendendo,  contrary  to  the  opinions 
of  Fitzherbert  and  Stamford.  But  tho'  the  juftices  have  this 
power,  yet  they  do  not  ordinarily  proceed  to  hear  and  de- 
termine thefe  ofFences,  and  rarely  other  off"ences  without 
clergy,  both  becaufe  of  the  monition  and  claufe  in  their 
commiflion,  in  cafe  of  difficulty  to  expe£l  the  prefence  of 
the  juftices  of  affize ;  and  alfo  becaufe  of  the  dire(Sl:ion  of 
the  ftatute  of  the  i  ^  2  P.  b*  M.  c.  13.  which  directs  juf- 
tices of  the  peace,  in  cafe  of  manflaughter  and  other  fe- 
lonies, to  take  the  examination  of  the  prifoner,  and  the 
information  of  the  faft,  and  put  the  fame  in  writing  ;  and 
then  to  bail  the  prifoner,  if  there  be  caufe,  and  to  certify 
the  fame  with  the  bail  at  the  next  gaol  delivery  :  And 
therefore  in  cafes  of  great  moment,  they  bind  over  the 
profecutors,   and  bail  the  party  if  bailable,   to  the  next 
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gaol  delivery  ;  but  in  fmaller  matters,  as  petit  larceny, 
and  fome  cafes  within  clergy,  they  bind  over  to  the  fef- 
iions :  But  this  is  only  in  poif)t  of  difcretion  and  conve- 
nience, not  becaitfe  they  have  not  juriidid'Honof  the  crime. 
2  H.  H.  46. 

So  alfo,  an  inquifition  of  felf-murder,  if  the  body  can- 
not be  feen,  and  fo  not  inquired  of  by  the  coroner,  may 
be  taken  before  juftices  of  the  peace  ;  for  it  is  a  felony, 
and  vi'ithin  the  extent  of  their  commiffion.     i  H.  H.  414. 

So  alfo,  if  a  perfon  hath  committed  treafon^  tho'  the 
juftices  have  no  cognizance  of  it  as  treafon,  yet  they  have 
cognizance  of  it  as  a  felony,  and  as  a  breach  of  the 
peace;  and  therefore  ajuftice  of  the  peace,  upon  inform- 
ation on  oath,  may  iflue  his  warrant  to  take  the  traytor, 
and  may  lake  his  examination,  and  commit  him  to  prifon. 
I  H,  H,  580. 

Poifoningi']  The  word  in  the  Latin  commiffions  was 
vencficia  ;  and  before  the  ftatute  of  the  9  G'.  2.  c.  £• 
which  aboliflieth  witchcraft,  was  in  the  Englijh  tranfla- 
tions  rendered  witchcrafts. 

Inchantments^  force}  iest  arts  magick]  Thefealfo  are  abolifh- 
cd  by  the  faid  ftatute,  which  enadls,  that  no  profecution 
n^all  thereafter  be  commenced  againft  any  perfon,  for 
witchcraft,  forccry,  inchantment,  or  conjuration. 

And  from  the  words  continuing  in  the  commiffion, 
when  the  crime  itfelf  is  abolifhed,  we  may  obferve  the 
averfenefs  in  the  fuperior  courts  from  altering  ancient 
forms. 

Trefp.]/fes']  This  is  founded  pn  the  ftatute  of  the  34 
Ed,  3.  c,  I,  which  enafls,  that  the  juftices  affigned  ftiall 
have  power  to  reftrain  the  offenders,  rioters,  and  all  other 
barators,  and  to  chaftife  them  according  to  their  trefpafs 
or  offence. 

And  upon  this  Mr.  Hawkins  obferves,  that  the  word 
trefpafs  is  of  a  very  general  extent,  and  in  a  large  fenfe 
not  only  comprehends  all  inferior  offences,  which  are 
properly  and  diredfly  againft  the  peace,  as  afl'aults  and 
batteries,  and  fuch  like,  but  alfo  all  others  which  are  fo 
only  by  conftrudion ;  as  all  breaches  of  the  law  in  ge- 
neral are  faid  to  be.  Yet  it  hath  been  of  late  fettled, 
that  juftices  of  the  peace  have  no  jurifdidlion  over  forgery 
or  perjury  at  the  common  law;  the  principal  reafon  of 
which  refolution,  he  fays,  as  he  apprehended  was,  that 
inafmuch  as  the  chief  end  of  the  inftitution  of  the  office 
of  ihefe  ju Rices  was,  for  the  prefervatioa  of  the  peace 
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againft  perfonal  wrongs,  and  open  violence;  and  the 
word  trefpafs  in  its  moft  proper  and  natural  fenfe,  is  taken 
for  fuch  kind  of  injuries,  ic  Ihall  be  underftood  in  that 
fenfe  only  in  the  faid  ftatute  and  commiflion,  or  at  the 
moft  to  extend  to  fuch  other  offences  only  as  have  a  di- 
re£l  and  immediate  tendency  to  caufe  fuch  breaches  of  the 
peace,  as  libels,  and  fuch  like,  which  on  this  account 
have  been  adjudged  indidtable  before  juftices  of  the  peace. 
2  Haiv,  40. 

The  word  for  trefpafTes  in  the  old  Latin  commiffions, 
is  tranfgrejffiones. 

Forejlall'ings.,  regrat'ings^  ingrojjings]  Over  thefe  offences 
the  juftices  in  feffions  had  jurifdidion  given  to  them,  by 
the  ftatute  of  the  5  ^  6  Ed.  6.  c.  14.  which  is  now  re- 
pealed ;  but  the  fame  ftill  continue  offences  punifhable  by 
indidlment  at  the  common  law. 

Extortions']  The  intent  of  this  word  is,  to  inquire  of 
thofe  who  have  done  excefTive  wrongs  •,  for  wrong  done  by 
anv  one  is  properly  trefpafs,  but  excellive  wrong  done  by 
any  one  is  called  extortion  j  and  this  is  more  properly  in 
officers,  as  (herifts,  mayors,  bailiffs,  efcheators,  and  other 
officers  whatfoever  (as  well  fpiritual  as  temporal)  who  by 
colour  of  their  office  have  done  great  oppreffion  and  ex- 
ceffive  wrong  to  the  king's  fubjedls,  in  taking  exceffive 
rewards  or  fees  for  doing  their  offices.     Crom.  8. 

The  juftices  have  no  exprefs  power  given  them  over 
this  offence  by  any  ftatute ;  upon  which  Mr.  Hawkins  ob- 
ferves,  that  juftices  of  the  peace  have  jurifdi6lion  of  all 
inferior  crimes  within  their  commiffion,  whether  fuch 
crimes  be  mentioned  in  any  ftatute  concernmg  them  or 
not ;  for  that  all  fuch  crimes  are  either  diredtly  or  at  leaft 
by  confequence  and  judgment  of  law,  againft  the  peace  : 
And,  upon  this  ground  principally,  he  fays,  as  he  appre- 
hended, it  was  lately  refolved,  that  they  may  take  an  in- 
dictment of  extortion.     2  Haw,  40. 

y^nd  of  all  andjingular  other  crimes  and  offences  ofivhich 
the  jujlices  of  our  peace  may  or  ought  lawfudy  to  inquire'] 
Which  general  words  feem  to  include  the  vaft  number  of 
offences  over  which  they  have  a  jurifdidtion  given  them 
by  many  ftatutes,  and  which  are  not  particularly  men- 
tioned in  the  commiffion. 

And  alfo  of  all  thofe  who  in  companies  again/l  our  peace  in 
diflurbance  of  our  people  zvith  armed  force  have  gone  or  rode] 
By  thefe  words  they  are  to  inquire  of  riots,  routs,  and  all 
unlawful  affemblies.     Crom,  8. 
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lyeights  or  meafures]  This  claufe  was  firft  eftabllflied  by 
the  34  Ed.  3.  c.  5.  And  they  have  further  power  given 
herein  by  feveral  fubfequent  ftatutes,  all  which  ftatutes 
thud,  be  (tri(5tly  purfued  in  relation  to  the  fevera!  offences. 

Selling  visuals]  Over  this  they  have  a  jurifdiiiion  given 
them,  by  the  2  b"  3  Ed.  6.  c.  15.  intituled,  The  bill  of 
(on/piracies  of  viSJuallers  and  craftfmen. 

And  aijo  ofallfieriffsy  laiitjfs,  fleivards,  conflahles^  keep- 
ers of  gaols,  and  other  officers^  who  in  the  execution  of  their 
offices  have  unduly  behaved  themfelves'\  This  claufe  is  as  an- 
cient as  the  4  Ed.  3.  c.  2.  on  which  it  is  founded. 

And  it  hath  been  fuffered  to  remain  in  the  commiflion, 
not  as  of  any  neceflity  at  all  (fince  it  is  incident  to  every 
court  of  record  to  do  corredtion  upon  whatfoever  officers 
and  minifters  do  ferve  them),  but  only  for  the  plainer  de- 
claration of  the  power  of  thefe  juftices  in  that  behalf",  and 
for  the  more  aflured  terrifying  of  fuch  as  (hall,  either  of 
contempt  or  negligence,  do  tJiat  which  is  amifs.  Lamb,  49. 

And  to  infpcH  all  indi£iments  fo  before  ycu  taken']  But  they 
cannot  proceed  upon  indi6tments  taken  before  coroners, 
or  juftices  of  oyer  and  terminer  or  gaol  delivery  ;  but  on 
indictments  taken  before  the  flieriff  in  his  turn  they  may 
proceed.     Hale's  PL  168. 

Or  before  ether  late  our  jv/lices']  This  is  founded  on  the 
ftatute  II  //,  6.  c.  b.  which  enadts,  that  no  indidtment, 
plea,  fuit  or  procefs  fhall  be  difcontinued  by  a  new  com- 
miflion;  but  the  juftices  in  the  new  commiffion,  after 
they  fhall  have  the  records  of  the  fame  pleas  and  procefTes 
before  them*  (hall  have  power  to  continue  the  faid  pleas 
and  procefles,  and  to  hear  and  finally  to  determine  the  fame, 
as  the  former  juftices  might  have  done. . 

And  to  make  and  continue  proceffes"]  This  is  by  venire, 
diftrivgas^  capias ^  or  exigent ,  as  the  cafe  (hall  be.  And  it 
differs  from  a  warrant,  in  that  a  warrant  is  only  to  attach 
and  convene  the  party  before  indidment,  and  may  be 
either  in  the  name  of  the  king  or  of  the  juftice ;  but  the 
procefs  iffues  after  indi(5lment,  and  muft  be  in  the  name 
of  the  king  only.     Dalt.  c.  193. 

Until  they  can  be  taken.,  furrender  themfelves,.  or  be  out- 
lawed'] For  the  procefs  is  fent  out  to  this  end,  that  either 
the  party  ftiali  come  in,  to  anfwer  and  to  be  juftified  by 
the  law  ;  or  elfe  that  he  (hall  for  his  contumacy  be  de- 
prived of  the  benefit  of  the  law.     Lamb.  521, 

Or  be  ontlaiued]  It  is  obfervable  that  the  power  of  the 
juilices  iiops    here,  and  goes  no  furthers    fo  that  they 

cannot 
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tanhot  make  out  a  capias  utlagatum^  but  the  outlawry  muft 
be  certified  into  the  king's  bench.  Lamb.  521.  2  /f. 
H.  52. 

But  by  the  12  Co.  103.  they  that  have  power  to  award 
procefs  of  outlawry,  have  ahb  a  power  to  award  a  capias 
utlagaium^  as  incident  to  iheir  authority  and  juril'diclion. 

Hear  and  determine']  This  power  was  firft  given  to  them 
by  the  ftatute  of  the  18  Ed.  3.  //.  2.  c.  2.  and  afterwards 
confirmed  and  enlarged  by  divers  other  ftatutes. 

Yet  this  claufe  doth  not  in  propriety  make  thejuftices 
of  the  peace  juftices  of  oyer  and  terminer,  becaufe  that  is 
a  diftindt  commiflion;  and  therefore  a  ftatute  limiting  an 
offence  to  be  heard  and  determined  before  juftices  of  oyer 
and  terminer,  gives  rot  the. power  therein  to  juftices  oif 
ihc  peace.     Hale's  PL  165. 

And  thereupon  it  is  faid,  that  although  they  have  power 
to  hear  and  determine  felonies,  yet  they  cannot  deliver  a 
perfon  fufpedled  thereof  by  proclamation  (as  juftices  of 
gaol  delivery  may)  until  an  inquifition  taken  ;  but  if  an 
inquifition  be  taken,  and  an  ignoramus  found,  they  may 
deliver  him  as  it  feemeth.     2  H.  H.  46,  47. 

Likewife,  although  commiflioners  of  oyer  and  terminer 
may  indidt  and  try  at  the  fame  feffions,  yet  it  hath  beert 
tuled  otherwife  in  cafe  of  juftices  of  the  peace,  unlefs  by 
confent :  but  certainly  ccnftant  ufage  and  learned  opinion 
muft  give  that  expofition  upon  thofe  refoluticns,  that  it 
muft  extend  only  to  popular  acTtions  or  indrclments  for 
mifdemeanorsj  and  not  in  cafes  of  felony.     2  H.  H.  48. 

By  finei,  ranfcmSy  amerciaments,  forfeitures^  and  other 
■means — to  cbajlife  and  punifli]  Hereby  the  juftices  are  now^ 
armed  with  far  more  ample  authority  and  power,  than  the 
ancient  confervators  of  the  peace  were ;  for  they  had  no 
power  to  convene  the  offender  before  them,  nor  to  exa- 
mine, hear,  or  determine  the  caufe,  nor  to  punifti  except 
in  fome  few  cafes  as  mentioned  before.     Dalt.  c.  6. 

But  the  juftices  may  not  award  any  recompence  to  the 
party  wronged,  otherwife  than  by  perfuafiort.      Dalt.  c.  5. 

Neverthelefs,  thefe  words  are  inferted,  not  as  of  neceflity 
{for  the  punifhment  of  all  offenders  is  implied  in  the  word 
determine),  but  for  the  plainer  declaratit)n  of  the  juftices 
power,  and  for  the  more  affured  terrifying  of  offenders. 
Lamb.  49. 

If  a  cafe  of  difficulty  Jhall  happen  to  arife]  That  is,  a  diffi- 
culty in  point  of  law.     Crom»  6. 
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then  let  judgment  in  nowife  be  given]  But  yet  if  they  lift 
to  proceed  without  the  judge's  advice,  their  judgment  is 
not  void  ;  but  it  ftandeth  good  and  effectual,  until  it  be 
reverfed  by  a  fuperior  court.     Lamb.  50. 

Jt  certain  days  and  places'}  That  is,  when  they  hold  their 
feflions,  which  they  are  empowered  and  required  to  do  by 
feveral  ftatutes. 

Lajily^  zue  have  ajfigr.ed you  the  aforefaid  A.  B.  keeper  of 
the  rolls}  This  is  in  purfuance  of  the  ftatuteof  the  37  H.  8. 
c.  I.  which  ena6ls,  that  the  lord  chancellor  fhall  by  com- 
miflion  affign  fuch  perfon  to  be  cuftos  rotulorum  as  the 
king  fiiall  by  writing  under  his  hand  appoint. 

III.  Oaths  to  be  taken  by  jujltces  of  the  peace. 

Oath  of  office.  j.  On  renewing  the  cotnmiflion  of  the  peace  (which  ge- 
nerally happeneth  as  any  perfon  is  newly  brought  into  the 
farre)  there  cometh  a  writ  of  dedimus  potejiatem  dire£led  out 
of  chancery,  to  feme  ancient  juftice  (or  other)  to  take  the 
oath  of  him  which  is  newly  inferted,  which  is  ufoally  in 
a  fchedule  annexed  ;  and  to  certify  the  fame  into  that 
court,  at  fuch  a  day  as  the  writ  commandeth.  Unto 
which  oath  are  ufually  annexed  the  oaths  of  allegiance  and 
fupremacy.     Lamb.  53. 

The  form  of  which  oath  of  office  at  this  day  is  as  fol- 
loweth  : 

Te  Jhall  fivear,  that  as  jujiice  of  the  peace  in  the  county  of 
W.  in  all  articles  in  the  king's  commijfwn  to  you  dire£ied,  you 
Jl)all  do  equal  right  to  the  poor  and  to  the  rich^  after  your  cun- 
ning, ziit,  and  power,  and  after  the  laws  and  cuftcms  of  the 
realm,  and  Jiatutes  thereof  made  :  And  ye  P)all  not  be  of  coun- 
fel  cf  any  quarrel  hanging  before  you  :  And  that  ye  hold  your 
Jejfions  after  the  form  of  the  fiatutes  thereof  made  :  And  the 
ijfues,  fines,  and  amerciaments  that  Jhall  happen  to  be  made^ 
and  all  forftitwes  which  Jhall  fall  before  you,  ye  Jhall  cat fe  to 
he  entred  without  any  concealment  (or  e7nbezilling)  and  truly 
fend  them  to  the  king's  exchequer.  Te  Jhall  not  let,  for  gift  or 
ether  caufe,  but  well  and  truly  ye  Jloall  do  your  ojffice  ofjujUce 
cfthc  peace  in  that  behalf:  And  that  you  take  nothing  for  your 
office  of  juftice  of  the  peace  to  be  done,  but  of  the  king,  and  fees 
accuflomed,  and  cofis  limited  by  flatute.  And  ye  Jhall  not  di- 
re£i,  nor  caufe  to  be  direSied,  any  warrant  (by  you  to  be  made) 
to  the  parties,  hut  ye  Jloall  dire£i  them  to  the  bailiff  of  the  f aid 
county,  or  other  the  king's  officers  or  mlnifiers^  or  other  indif- 
ferent perfonsy  to  do  execution  thereof.     So  help  you  God, 
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This  oath  feems  to  be  founded  on  the  ftatute  of  the  13 
R.  2.  c.  7.  which  enadis,  that  the  juftices  (hall  be  fworn 
duly  and  without  favour,  to  keep  and  put  in  execution  all 
the  ftatutes  and  ordinances  touching  their  offices. 

And  fuch  as  have  once  taken  the  oachs  under  a  writ  of 
dedimus  potejiatem,  (hall  not  be  obliged,  upon  the  iffuing  of 
a  new  commiffion,  to  fue  out  or  have  any  other  dedimus  po- 
tejiatem, from  the  clerk  of  the  crown  ;  but  the  clerk  of  the 
peace  or  his  deputy,  (hall  on  every  new  commiffion  being 
iiTued,  prepare  a  parchment  roll,  with  the  oaths  annexed 
to  and  ufually  taken  under  the  faid  writ  of  dedimui potejiatem 
idgrolTed  on  fuch  roll,  and  fhall  adminifter  without  fee  to 
fuch  juftices  the  oaths  in  fuch  roll  fpecified  ;  which  juftices 
having  taken  the  faid  oaths  {hall  fubfcribs  their  names  on 
the  faid  parchment  roll  :  and  the  faid  roll  fhall  be  kept 
amongft  the  Fecords  of  the  feffions.      iG.  3.  c,  it^.  f.  2. 

But  by  the  7  G.  3.  c.  9.  Such  perfons  as  have  been  or 
fhall  be  appointed  juftices  by  any  commiffion  granted  by 
his  prefent  majefty,  and  have  taken  and  fubfcribed  or  fhall 
take  and  fubfcribe  the  oaths  mentioned  in  the  faid  adt  of 
I  G.  3.  and  fuch  perfons  as  fhall  be  appointed  juftices 
by  any  commiffion  which  fhall  be  granted  after  his  ma- 
jefty's  demife  by  any  of  his  fuccefTors,  and  fliall  have, 
after  iffuing  the  firft  commiffion  whereby  fuch  perfons  (hall 
be  appointed  juftices  in  the  reign  of  any  fucceeding  king, 
taken  and  fubfcribed  the  faid  oaths, — (liall  not  be  obliged, 
during  the  reign  of  his  prefent  majefty,  or  during  any 
future  reign  in  which  fuch  oaths  (hall  have  been  fo  taken 
and  fubfcribed  as  aforefaid,  to  take  and  fubfcribe  the  fame 
oaths  by  reafon  of  fuch  perfons  being  again  appointed 
juftices  by  any  fubfequent  commiffion  which  fliall  be 
granted  during  any  fuch  reign.  [That  is,  they  fhall  not 
be  obliged  to  take  and  fubfcribe  the  faid  oaths  more  than 
once  in  one  king's  reign], 

2.  By  the  18  G.  2.   c.  20.  No  perfon  fhall  be  capable  Oath  of  quail. 
of  ading  as  a  juftice   of  the  peace,   who  (hall   not  before  fication, 
he  adfs,   at   the   feffions  of  the  coui.ty  where  he  intends 
to  a6t,   take  and   fubfcribe  the  oath  following  :    /  A.  B. 
do  fweary  that   I  truly  and  bona  fide  have  fuch  an  ejiate,  in 
law  or  equity,   to  and  for  my  ovon  vfe  and  benefit y  confi fling 

ef (fpecifying  the  nature  of  fuch   eftate,  whether 

meffuage,  land,  rent,  tithe,  office,  benefice,  or  what 
elfe)  as  doth  qualify  me  to  aSi  as  a  jujlice  of  the  psace  for  the 
county,  riding,  or  divifion  of  ■  according  to  the  true  intent 
and  meaning  of  an  a£i  of  parliament  made  in  the  1 8/^  year  of 
the  reign  cf  his  majejiy  king  George  the  fecond,  intitled.  An 
aii  to  amend  and  rendtr  more  ejff'eiiual  an  a^  pajf^d  in  the  fifth 
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year  of  his  prefent  majejlys  reign,  intltled.  An  aSffor  the  fur-' 
ther  qualification  ofjuftices  of  the  peace  \  and  that  the  fame  (ex- 
cept where  it  confifts  of  an  office,  benefice,  or  ecclefiafti- 
cal  preferment,  which  it  fhall  be  fufficient  to  afcertain  by 
their  known  and  ufual  names)  is  lying  or  beings  or  ijfuing 
cut  of  lands,  tenements,    or  hereditaments,  being  within  the 

parifh,  tovunjhip^  or  precin£fs  of or  in  thefeveral  parifheSy 

townjhips,  or  precin6is  of  •    ■  in  the  county  of  •  or 

in  the  fever al counties  of (as  the  cafe  may  be). 

Which  oath  taken  and  fubfcribed,  {hall  be  kept  by  the 
clerk  of  the  peace  among  the  records  of  the  feffions. 

And  the  clerk  of  the  peace  (hall  on  demand  forth- 
with deliver  an  attefted  copy  to  any  perfon,  paying  2S 
for  the  fame  ;  which  being  proved  to  be  a  true  copy  of 
fuchoath,  (hall  be  admitted  in  evidence  on  any  iffue  in  aa 
action  brought  on  this  aft. 

And  if  any  perfon  fhall  aft  as  juftice,  without  having 
taken  and  fubfcribed  the  faid  oath,  or  without  being  qua- 
lified as  above,  he  fhall  for  every  offence  forfeit  icol; 
half  to  the  poor  of  the  parifh  in  which  he  moft  ufually  re- 
fides,  and  half  to  him  who  fhall  fue,  with  full  cofls.  The 
profecution  to  be  in  fix  months. 

And  in  fuch  aclion,  the  proof  of  the  qualification  fliall 
lie  on  the  perfon  againft  whom  it  is  brought. 

And  if  the  defendant  intends  to  infifl  on  any  lands  not 
contained  in  fuch  oath,  he  fhall,  at  or  before  the  time  of 
pleading,  deliver  to  the  plaintiff  or  his  attorney  a  notice 
in  writing,  fpecifying  fuch  lands,  and  the  parifh  and 
county  where  they  are  iituate  (offices  and  benefices  except- 
ed, which  it  fhall  be  fufficient  to  afcertain  by  their  ufual 
names):  And  if  the  plaintiff  in  fuch  fuit  fhall  think  fit 
thereon  not  to  proceed  further,  he  may  with  leave  of  the 
court  difcontinue  fuch  fuit,  on  payment  of  cofts  to  the  de- 
fendant as  the  court  fhall  award. 

And  upon  tri^l  no  eftate,  but  what  is  contained  in  the 
oath  and  notice,  fhall  be  admitted  as  any  part  of  the  qua- 
lification. 

Provided,  that  where  the  qualification  or  any  part  there- 
of confifts  of  rent,  it  fnall  be  fufficient  to  fpecify  in  fuch 
oath  or  notice,  fo  much  of  the  lands,  out  of  which  fuch 
rent  is  iflTuing,  as  fhall  be  of  fufficient  value  to  anfwer  fuch 
rent. 

And  if  •ii'.e  plaintiff  or  informer  fhall  difcontinue  (other- 
wife  than  as,  aforefaid)  or  be  non>fuit,  or  judgment  be 
given  againft  him,  he  fhall  pay  treble  cotts. 

But  this  aft  fhall  not  extend  to  any  city,  town,  or  li- 
berty, having  juflices  of  their  own  j  nor  to  any  peer,  lord 
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of  the  privy  council,  judge,  attorney  or  folicitor  general,  or 
to  the  juftices  of  the  great  feflions  for  CbeJ})ire  and  JVaieiy 
or  to  the  eldeft  Ton  or  heir  apparent  of  a  peer,  or  of  any 
perfon  qualified  to  ferve  as  a  knight  of  a  fhire 

Nor  ro  the  oiHcers  of  the  board  of  green  cloth,  or  prin- 
cipal officers  of  the  navy,  or  the  two  under- fecreraries  in 
each  of  the  offices  of  the  principal  fecretary  of  flate,  or  the 
fecretary  oi  Cheifea  college,  in  their  refpe^live  liberties  ; 
nor  to  the  heads  of  colleges  or  halls,  or  vicechancellor  of 
either  of  the  univerfuies,  or  to  the  mayor  oi  Oxford  ot 
Cambridge. 

And  by  i  G.  3.  c.  13.  and  7  G.  3.  c.  9.  All  perfons 
who  were  juflices  at  the  demife  of  his  late  majefty,  or  who 
have  been  or  fhall  be  appointed  juftices  by  any  commiffioa 
granted  or  to  be  granted  by  his  prefent  majefty  or  any  of 
his  ruccellors,  and  have  taken  and  fubfcribed,  or  fhall  after 
the  iffuirg  of  the  firft  commiffion  whereby  they  fhall  be 
appointed  juflices  have  taken  and  fubfcribed  the  oath  of 
office  before  the  clerk  of  the  peace  or  his  deputy  as  afore- 
fdid,  and  alfo  this  oath,  fhall  not  be  obliged  during  the  reign 
of  his  prefent  majefly,  or  duritig  any  future  reign  in  which 
fuch  oaths  ftiall  have  been  fo  taken  and  fubfcribed,  to  take 
and  fubfcribe  the  fame  again.  And  generally  there  is  an 
indemnifying  claufe  in  fome  a^l  in  almoft  every  feffion  of 
parliament,  provided  they  qualify  as  aforefaid  according  to 
the  18  G.  2.  c.  20.  within  a  time  in  fuch  a£t  limited, 

3.  Alfo  he  fhall'within  fix  months  take  the  oaths  of  alle-  Oaths  of  allegi. 
giance,  fupremacy,  and  abjuration,  and  make  and  fubfcribe  ^"".fupremacy, 
the  declaration  againfl  tranfubftantiation,  in    one  of  the  ^     ^  '^""  '°"* 
courts  at  fVejiminjier^  or  at  the  general   or  quarter  feffions 
of  the  place  where  he  fhall  be  or  refide,  as  other  perfons 
qualifying  for  offices. 


W*     Fees  to  he  taken  by  jujiices  of  the  peace. 

In  the  oath  of  office  abovementioned  are  thefe  words  ; 
Jnd  that  you  take  nothing  for  your  office  of  jujiice  of  the  peace 
to  he  done^  but  of  the  king^  and  fee!  accuflomed^  and  cofis  //- 
mited  byfiatute. 

And  by  flatute  their  fees  in  many  cafes  are  limited  and 
afcertained  ;  as  is  noted  under  their  refpe6live  titles  where 
they  fall  in  throughout  this  book. 

And  for  the  reft,  it  is  provided  generally  by  the  flatute  of 
the  26  G.  2.  c.  14.  That  the  juftices  at  Midfummer  fef- 
fions 1753,  fhall  fettle  a  table  of  their  clerks  fees;  which 
being  approved  by  the  juflices  at  the  next  fucceeding  fef- 
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fions,  with  fuch  alterations  as  the  juftices  there  (hall  think 
proper,  (hall  be  laid  before  the  judges  at  the  next  affizes, 
who  (hall  confirm  the  fame  with  fuch  alterations,  addi- 
tions, or  abatements,  as  to  them  {hall  appear  juft  and  rea- 
fonable  :  And  the  felTions  from  time  to  time  may  make  any 
other  table  of  fees,  and  after  the  fame  (hall  have  been  ap- 
proved by  the  next  fucceeding  feffions,  (hall  lay  the  fame 
before  the  judges  at  the  next  aflizes,  who  may  ratify  the 
fame  in  like  manner :  and  no  table  of  fees  (hall  be  valid, 
until  confirmed  by  the  judges,    f.   i. 

And  if  after  three  months  from  the  time  that  fuch  table 
(hall  be  confirmed,  any  juitice's  clerk  (hall  demand  or  take 
any  other  or  greater  fee  than  (hall  have  been  fo  confirmed, 
he  fhall  forfeit  20 1,  to  him  who  (hall  fue  in  three  months. 
/•  2,  4.- 

And  the  faid  table  of  fees  fliall  be  depofited  with  the  clerk 
of  the  peace,  who  (hall  caufetrue  copies  thereof  to  be  kept 
conftantly  in  a  confpicuous  part  of  the  room  where  the  fef- 
fions are  held,  on  pain  of  10/.    f.  3. 

And  by  the  27  G.  2.  c.  16.  In  Middle/ex,  the  like  table 
fhall  be  confirmed,  by  the  two  lords  chief  julVices,  and  the 
lord  chief  baron,  or  any  two  of  them,    f,  4. 

V.  Some  general  dire  "ions  relating  to  juftices  cf  the 
peacey  not  falling  under  any  particular  title  of  this 
book. 

Juftice  being  a       I.  Regularly,  juftices  of  the  peace  ought  not  to  execute 

p2ftj'.  their  office,  in  their  own  cafe  ;   but  caufe  the  offenders  to 

be  convened  or  carried  before  fome  other  juftice,  or  defire 

the  aid  "of  fome  other  juftice  being  prefent.      Dalt.  c.  173. 

By  Holt  Ch.  ].  M.  10  TV.  The  mayor  of  Hereford  was 
laid  by  the  heels,  for  fitting  in  judgment  in  a  caufe  where 
he  himfelf  was  lefl'or  of  the  plaintiff  in  ejectment,  though 
he  by  the  charter  was  folejudge  of  the  court,   i  Satk.  396. 

H.  3  An.  The  cafe  of  Foxham  tithing  in  the  county  of 
Wilts.  A  juftice  of  the  peace  was  furveyor  of  the  high- 
ways, and  a  matter  which  concerned  his  office  coming  in 
queftion  at  the  feffions,  he  joined  in  making  the  order,  and 
his  name  was  put  in  the  caption.  By  Holt  Ch.  J. 
It  ought  not  to  be  ;  as  if  an  a(9tion  be  brought  by  my  lord 
chief  juftice  Trevor  in  the  court  of  common  pleas,  it  muft 
be  before  Edward  Neville,  knight,  and  his  affociates,  and  not 
before  Thomas  Trevor^  l^c.  And  it  was  qua(hed.  2  Salk, 
607. 

M>  16  G,  2.  Great  C/W/ and  Kennington.     An  order  of 
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removal  of  a  poor  perfon  from  Great  Chart  to  Kenmngton 
was  qualhed,  becaufe  one  of  the  juftices  who  made  the  or- 
der was  an  inhabitant  of  Great  Chart  at  the  time,  and 
char<yed  to  the  poor  rate  there.  And  by  the  court,  no  rule 
of  law  or  reafon  is  more  eftabliflied,  than  that  a  judge 
ought  to  ftand  difinterefted.    Burrow'' s  Settlm.  Caf.   194. 

Yet  in  fome  cafes,  if  the  juftice  fhall  a6l  in  his  own 
caufe,  it  feemeth  to  be  juftifiable;  as  when  a  juftice  (hall 
be  aflaulted,  or  (in  the  doing  his  office  efpecially |  (hall  be 
abufed  to  his  face,  and  no  other  juftice  prefent  wfth  him  ; 
then  it  feems  he  may  commit  fuch  offender  until  he  (hall 
find  fureties  for  the  peace  or  good  behaviour,  as  the  ca(e 
fhall  require  :  But  if  any  other  juftice  be  prefent,  it  were 
fitting  to  defire  his  aid,     Dalt.  c.  173.     Str.  420,  421. 

And  by  the  16  G.  2.  c»  18.  (which  feems  to  have  been 
made  in  confequence  of  the  determination  in  the  cafe  of  . 
Great  Chart  and  Kennington  aforefaid)  the  juftices  may  da 
all  things  appertaining  to  their  office,  fo  far  as  the  fame  re- 
lates to  the  laws  for  the  relief,  maintenance,  and  fettlement 
of  the  poor  ;  for  paffing  and  punifliing  vagrants ;  for  repair 
of  the  highways;  or  to  any  other  laws  concerning  parochial 
taxes,  levies,  or  rates ;  notwithftanding  that  they  are  rated, 
or  chargeable  with  the  rates  within  any  place  affe61ed  by  » 
fuch  their  a6ts.  Provided  that  this  fhall  not  empower  any 
juftice  for  any  county  at  large,  to  a£l  in  the  determination 
of  any  appeal  to  the  quarter-feffions  of  fuch  county,  from 
any  order,  matter,  or  thing,  relating  to  any  fuch  parifli, 
townftiip,  or  place,  where  fuch  juftice  is  fo  charged  or 
chargeable. 

And  as  it  is  unjuft  in  many  cafes  for  the  magiftrate  to  a(3r 
in  his  own  caufe,  fo  it  is  alfo  imprudent  :  To  which  pur- 
pofe  the  advice  of  lord  Coke\%  applicable,  who  upon  the  oc- 
cafion  of  mentioning  a  certain  judge,  who  made  a  fettle- 
ment of  his  eftate  which  was  void  in  law,  and  brought  an 
adion  in  his  own  name,  which  all  the  other  judges,  of  his 
own  lliewing  in  the  count,  were  of  opinion  did  not  lie, 
makes  this  obfervation,  that  it  is  not  fafe  for  any  man  (be 
he  never  fo  learned)  to  be  of  counfel  with  hlmfelf  in  his 
own  caufe,  but  to  take  advice  of  other  great  and  learned 
men  ;  and  the  reafon  he  gives  is,  for  that  men  are  general- 
ly more  foolifh  in  their  own  concerns,  than  in  thofe  of 
other  people,      i  Injl,  -x^-j-j. 

2.  If  a  juftice  exceed  his  authority,  in  granting;  a  war-  Afling  without 
rant,  yet  the  officer  muft  execute  it,  and  is  indemnified  for  ^"'^"ity. 
fo  doing  J  butif  it  be  acafe  wherein  hehath  nojurifdidion, 
or  in  a  matter  whereof  he  hath  no  cognizance,  the  officer 
ought  not  to  execute  fuch  warrant  i  fo  that  the  officer  is 

bound 
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bound  to  take  notice  of  the  authority  and  jurifdidlion  ofthet 
juftice.     Cro.  Car.  394.     10  Co.  76. 

Thus  if  a  juftice  fend  a  warrant  to  a  conftable  to  take  up 
one  for  flander,  or  the  like,  the  juftice  hath  no  jurifdiftion 
in  fuch  cafes,  and  the  conftable  ought  to  refufe  the  execu- 
tion of  it.     lyood.  b.  1.  c.  7. 

But  by  the  24  G.  2.  c.  44.  If  the  officer  in  fix  days  after 
demand  Ihall  grant  to  the  party  complaining  the  perufa!  and 
copy  of  the  warrant,  he  {hall  not  be  liable  to  any  adion, 
but  the  juftice  only. 

llz^t"Jti7        3*  ^*  ^  ^'  ^^"^^'^^  ^"^  RumboU.     There  was  an  order 

their  o'wjpio^    of  two  jufticcs  for  the  remov^il  of  a  poor  perfon,  from  the 

ceedings,  parifti  of  Pancras  to  Rumbald.     Wiihin   three   days,   the 

juftices  reciting  that  they  were  furprized,  fuperfeded  it ;  and 

commanded  the  church  wardens  to  return  the  former  order 

to  be  cancelled.     It  was  infift:ed,  that  the  juftices  could  not 

iflue  fuch  zfuperfedeas.     But  by  the  court,  ^he  fuperfedeas 

is  well  fent  by  the  juftices,  and  to  prevent  the  charge  of  an 

appeal.     And  the  laft  order  was  confirmed.     Str.  6. 

Cannot  defer-  m     Jn  thecafe  of  the  mayor  and  corporation  of  York  againft 

mine  in  cafes  of  c-      r  •       ;D''i-      .  ha  t-u        1    •      'ir      1    • 

property,  '^""  i^^ond  iriikington^  May  14,  1 742,    1  he  plamtitts  claim- 

ed the  fole  right  of  fiftiing  in  the  river  Oufe,  and  the  de- 
fendant claimed  a  right  likewife  j  and  a  bill  and  crofs  bill 
were  brought  in  chancery  to  eftablifh  their  feveral  rights. 
Whilft  thefe  fuits  were  depending,  the  plaintiffs  caufed  the 
agents  of  the  defendant  to  be  indidted  at  York  feflions  for  a 
breach  of  the  peace  in  fiftiing  in  their  liberty.  A  motion 
was  made  in  behalf  of  the  defendant,  to  ftop  the  profecu- 
tion.  By  the  lord  chancellor  Hardvuicke :  This  court 
hath  not  originally  and  ftri^lly  any  reftraining  power  over 
criminal  profecutions ;  but,  in  this  cafe,  if  the  defendant 
had  applied  to  the  attorney  general  he  would  have  granted 
a  noli  prof e qui.  If  an  adtion  of  trefpafs  had  been  brought, 
this  court  would  have  flopped  them.  But,  tho'  I  cannot 
grant  an  injunction,  yet  as  the  parties  have  fubmitted  their 
right  to  this  court,  I  can  make  an  order  to  reftrain  the 
parties  from  proceeding  at  the  feflions,  till  the  hearing  of 
the  caufe  in  this  court,  and  till  further  order.  Which  or- 
der was  made  accordingly.     2  Atk.  302. 

Not  to  condemn  j    fu^mary  convidions,  the  party  ought  to  be  heard, 

any  perfon  un-  ■f^         ,  ^    ^  ,  ,r  j    •      r   n  j 

heard.  and  for  that  purpofe  ought  to  be  iummoned  m  tact ;  and 

if  the  juftice  proceed  again  ft  a  perfon  without  fummoning 
him,  it  would  be  a  mifdemeanor  in  him,  for  which  an  in- 
formation would  lie.     I  SalL  181.     L,  Raym.  i^oj.  Sir, 
678. 
But  before  an  information  is  granted,  the  court  will 

fira 
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firft  require,  that  the  conviction  be  removed  before  them, 
Str.  915. 

E.  11  G.  2.  K.  and  Harwood.  The  defendant  being  a 
juftice  of  the  peace,  was  convicted  on  an  information,  for 
a  conviction  by  him  made  of  an  alehoufe-keeper,  who  was 
never  fummoned  or  heard.  It  was  moved,  as  of  courfe,  to 
difpenfe  vi-ith  his  appearance.  This  was  oppofed,  unlefs 
there  was  fome  reafon  given,  or  affidavit  made.  And  upon 
debate  the  court  refolved,  it  was  not  of  courfe  ;  and  the  de* 
fendant  aftervv'ards  appeared  in  perfon.     Str.   1088. 

6.  M.  9  G.  K.  zgam^Todd  and  others.     By  the  6  G.  Rsfufmg  to  pro- 
c,  21.   the  juftices  of  the  peace   have  a  jurifdidlion   given  «ed  in  a  caufe 
them  in  fome  cafes  to  receive  an  information,  and  make  ^^^^  '°^  '  °^* 
their  determination,  upon  a  feizure  of  brandy.     Upon  in- 
formation exhibited  by  the  officer  of  the  cuftoms,  the  fa-5l 

appeared  not  to  warrant  the  feizure  ;  but  the  juftice,  in  fa- 
vour of  the  officer,  refufed  to  difmifs  the  information,  fo  as 
the  owners  might  have  their  brandy  again.  And  now  a 
mandamus  ^^is  moved  for,  to  compel  him  to  determine  the 
matter;  which  was  granted  accordiocly.     Sir.   ^10. 

H,  7  G.  K.  againft  Newtcn  and  others.  By  the  i  G. 
c.  13.  f.  i\.  it  is  cnaded,  that  two  juftices  may  funimoa 
any  perfon  to  take  the  oaths  before  them  ;  and  if  they  do 
not  appear,  then  on  oath  of  ferving  fuch  fummons,  the 
juftices  are  to  certify  the  fame  to  the  quarter  feflions,  where 
if  the  pariy  fo  fummoned  doth  not  appear  to  take  the  oaths, 
he  (hall  Ibnd  conviCted  of  recu(ancy.  The  defendants 
were  juftices  of  the  peace,  and  ifTued  their  fummons  ac- 
cordingly ;  but  coming  afterwards  to  underfland,  that  the 
party  was  a  gentleman  of  fafnion,  and  not  fufpecled  to  be 
againft  the  government  ;  left  a  tranfadtion  of  this  nature 
fhould  be  an  imputation  upon  him,  they  refufed  to  give  the 
profecutor  his  oath  of  the  fervice  of  fuch  fummons,  that  the 
matter  might  go  no  further.  And  now  upon  motion 
againft  them  for  an  information^  the  court  declared,  that  the 
juftices  had  no  difcretionary  power  to  refufe  to  put  the  a6l 
in  execution,  and  therefore  granted  an  information  againft  , 
them.     Str.    413. 

7.  Where  a  fpecial  authority  is  given  to  juftices  out  of '^"'^'°'''*'"°^P* 
feffions,  it  ought  to  appear  in  their  orders,  that  that  autho-  ofThti'/orVr" 
rity  was  exa<Stlv  purfued.     2  Salk.  475. 

8.  In  all  cafes   where  juftices  may   hear  and  determine  To  make  a  re- 
out  of  feflions  [viz.  on  their  own   view,    or  confeflion,  or  '^^'^  °^.  ^^^'^ 
oath  of  witnefTes)   the  juftices  ought  to  make  a  record  in  p'°"«''»"8'« 
writing  under  their  hands  of  all  the  matters  and  proofs ; 

which  record  notwithftanding  in  many  cafes  they  may  keep 
by  them.     Dalt,  c*  115. 

9.  And 
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To eftreat  fines,  g.  And  if  upon  fuch  coovidlion,  the  offender  Is  to  be 
fined  to  the  king,  then  the  juftices  are  to  eftreat  fuch  fine, 
and  to  fend  the  eftreat  into  the  exchequer,  whereby  the 
barons  of  the  exchequer  maycaufethe  faid  fine  or  forfeiture 
to  be  levied  for  the  king's  ufe.  Dalt.  c.  115. 
Wbetlier  a  ]uf-  lO.  Lord  Hale  fays  (contrary  to  the  opinion  of  Lord 
ticemay  ifluebis  Qoke)  that  the  jufticcs  out  of  fcflions  may  iflue  their  warrant 

■warrant  for  of-    <-  ,         ,  -^  r  i  j     r       ■  •  i  •        i 

fences cogniz-  *^^  apprehending  perfons  charged  ot  crimes  withm  the  cog- 
ablconiy  in  the  nizance  of  the  feflions,  and  bind  them  over  to  appear  at  the 
fcfiions.  feffions,  although  the  offender  be   not  yet  indidted.     1  H, 

H,  579. 

But  in  another  place  he  fays,  this  feemeth  doubtful;  and 
that  one  thing  which  feemeth  to  make  againft  it  is,  that  in 
moil  cafes  of  this  nature,  though  the  party  were  indiiSted, 
or  an  information  preferred,  yet  a  capias  was  not  the  firft 
procefs,  but  a  venire  facias^  and  dijlr'tngas.     1  H,  H.  w^. 

And  Mr.  Haivkins  on  this  point  faith  thus  :  It  feems  that 
anciently  no  one  juftice  could  legally  make  out  a  warrant 
'  for  an  offence  againfl  a  penal  flatute,  or  other  mifdemeanor, 
cognizable  only  by  a  feflions  of  two  or  more  juftices ;  for 
that  oncTingle  juftice  hath  no  jurifdi£lion  of  fuch  oflence, 
and  regularly  thofe  only  who  have  jurifdiftion  over  a  caufe 
can  avi^ard  procefs  concerning  it  ;  yet  the  long,  conftant, 
univcrfal  and  uncontrolled  praffice  of  juftices  of  the  peace, 
feems  to  have  altered  the  law  in  this  particular,  and  to 
have  given  them  an  authority  in  relation  to  fuch  arrefts, 
not  now  to  be  difputed.     2  Haiu.  84. 

However,  as  the  authority  of  juftices  of  the  peace  is  by 
the  ftatute  law,  and  no  ftatute  hath  exprefly  given  to  them 
fuch  power  (unlefs  in  fpecial  cafes  ;  which  operate  againft, 
rather  than  eftablifh,  a  general  power);  it  feemeth  beft  in 
ordinary  cafes,  and  more  confonant  to  the  practice  of  the 
fuperior  courts,  to  iffue  a  fummons  againft  the  offender, 
and  not  a  warrant,  in  the  firft  inftance  ;  unlefs  in  cafes  of 
felony,  or  where  the  offender  in  other  refpedts  is  to  fuffer 
corporal  punifhment. 
Nottotrnftto  !••  Forafmuch  as  moft  of  the  bufinefs  of  a  juftice  of 
abftraas  and  the  peacc,  confifteth  in  the  execution  of  divers  ftatutes, 
abndgmenw.  which  cannot  be  fufiiciently  abridged,  but  that  they  will 
come  fliort  of  the  fubftance  and  body  thereof,  therefore  it 
fhall  be  fafeft  for  the  juftices  to  have  an  eye  to  the  flatutes 
at  large,  and  thereby  to  take  their  further  and  better  direc- 
tions, for  their  whole  proceedings  :  For  (as  lord  Coke  ob- 
ferveth)  abridgments  are  of  good  and  neceffary  ufe  to  ferve 
as  tables,  but  not  to  ground  any  opinion,  much  lefs  to  pro- 
ceed judicially  upon  them.    Dalt,  c,  173, 

j2^  In 
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12.  In  like  manner,  it  is  not  fafe  for  them  to  truft  alto-  ^^°;j^*°;;f  Jf„. 
gather  to  the  care  and  judgment  of  their  clerks,  in  drawing  f„i(,er,. 
warrants  and  other  inftruments ;  much  lefs,  to  the  Ikill 
of  parifh  officers  in  making  copies  of  orders,  and  the  like: 
But  rather  it  is  advifable  to  have  good  printed  forms ;  and 
inftead  of  copies  to  be  taken  upon  occafion,  to  make  out 
duplicates. 

VI.  I'heir  indemnity  and  frote5iion  hy  the  law  in  the 
right  execution  of  their  office  j  and  their  ^unijhment 
for  the  omiffion  of  it, 

I.  A  juftice  of  the  peace  is  ftrongly  proteded  by  the  Thelrlndemnitju 
law,  in  the  juft  execution  of  his  office. 

Thus  in  the  firft  place,  he  is  not  to  be  llandered  or 
abufed ;  as  appears  by  the  following  report:  M.  ii  G. 
JJion  and  Blagrave,     The  plaintiff  declared,  that  he  was 
a  juftice  of  the  peace,  and  that  upon  a  colloquium  oi  him 
and  the  execution  of  his  office,  the  defendant  faid,  Tou 
are  a  rafcal^  a  villain^  and  a  liar.     After  verdi6l  for  the 
plaintiff  it  was  moved  in  arreft  of  judgment,    that  thefe 
words  are  not  af^ionable.     It  was  urged  for  the  plaintiff; 
There  is  a  great  difference  between  magiftrates  and  com- 
mon tradefmen  :  Words  of  the  latter  muft  affe£l  them  in 
their  particular  way  ofdealin;^;  but  any  thing  that  tends 
to  impeach  the  credit  of  the  former  is  adiionable  :  And 
ahhough  an  indiBment  might  not  lie  for  thefe  words,  as 
perhaps  ftot  tending  to  a  breach  of  the  peace,  yet  never- 
thelefs  they   are  adiionable  \  for  in  many  cafes  words  are 
aitionable  which   are  not  indidable.     After  confideration, 
Pratt  Ch.   J.  delivered  the  opinion  of    the  court,    that 
though  rajcal  and  villain  were  uncertain,  yet  being  joined 
with  //flr,  and  fpoken  of  a  juftice  of  the  peace,  they  did 
import  a  charge  of  acting  corruptly  and   partially,    and 
therefore  there  ought  to  be  judgment  for  the  plaintiff. 
5/r.  6r7.     L.  Royin,  1396. 

Afterwards,  T*.  15  G.  2.  Koit  and  Pocock.  Thefe  words 
fpoken  of  a  juftice  of  the  peace  in  the  execution  of  his 
office,  and  relating  thereto,  were  held  adiionable,  viz, 
Mr.  Kent  is  a  rogue  \  according  to  the  aforefaid  cafe  of 
jyiond^nA  BJagrave.     Sir,  11 68. 

E.  7  G.  K.  and  Revel.  The  defendant  was  indited,  for 
faying  of  Sir  Edward  Lawrence  a  juftice  of  the  peace,  in 
the  execution  of  his  office,  Tou  are  a  regve  and  a  liar.  It 
was  moved,  after  verdidl  for  the  king,  in  arreft  of  judg- 
ment, that  though  the  juftice  might  have  committed  him 

for 
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for  the  contempt,  yet  the  words  are  not  indiSiable,  fince  \i 
is  not  to  be  prefumed  they  would  provoke  the  juftice  to  a 
breach  of  the  peace,  which  is  the  reafon  why  indidlments 
have  been  held  to  1-ie  for  words.  But  by  the  court.  The 
allowing  he  might  be  committed,  fhews  ihey  were  indi£t- 
able.  It  is  true,  the  juftice  may  make  himfelf  judge  and 
punidi  him  immediately  ;  but  ftill,  if  he  thinks  proper  to 
proceed  lefs  fummarily  by  way  of  indidiment,  he  may. 
The  true  diftin(flion  is,  that  where  the  words  are  fpoken 
in  the  prefence  of  the  juftice,  there  he  may  commit  j 
but  where  it  is  behind  his  back,  the  party  can  be  only  in- 
didted  for  a  breach  of  the  peace.  Judgment  for  the  king* 
Str.  420. 

T.  14  (?.  2.  K.  and  Pocock.  An  information  was  moved 
for  againft  the  defendant,  on  account  of  words  fpoken  of 
Mr.  Kent  a  juftice  of  the  peace.  And  the  affidavit  fiated 
that  in  a  converfation  about  a  warrant  granted  by  Mr. 
Kent,  the  defendant  afked,  if  Mr.  Kent  was  a  fworn  juftice  j 
and  being  aniwered,  to  be  fure  he  was,  elfe  he  would  not 
a<5t,  the  defer.dant  replied,  If  he  is  a  fworn  jujiice  he  is  a 
rogue^  and  a  fore  fworn  rogue.  To  this  it  was  objefted,  that 
the  woids  were  not  fpoken  to  him  in  the  execution  of  his 
office,  but  only  in  relation  to  what  he  had  formerly  done  : 
And  by  the  court.  There  ought  to  be  no  information  j  it 
is  not  the  fame  infult  and  contempt,  as  if  fpoken  to  him  irt 
the  execution  of  his  office,  which  would  make  it  a  matter 
indictable.     5"/;-.  1157. 

Neverthelefs,  according  to  the  diftinflion  in  the  afore- 
faid  cafe  oi  Jjlon  and  Bip^grave^  although  an  information  or 
indiStment  might  Jiot  lie,  yet  it  doth  not  follow  but  that 
the  words  were  aSkonoble;  and  fo  it  feemeth  to  have  been 
held  in  the  cafe  laft  but  one  abovementioned,  of  Kent  and 
Pocock^  which  feemeth  to  have  been  no  other  than  an  aSiion 
brought  for  this  very  fame  offence,  after  it  had  been  deter- 
mined that  an  information  would  not  lie. 

In  the  next  place  ;  he  is  not  puniftiable  at  the  fuit  of  the 
party,  but  only  at  the  fuit  of  the  king,  for  what  he  doth 
as  judge,  in  matters  which  he  hath  power  by  law  to  hear 
and  determine  v/ithout  the  concurrence  of  any  other;  for 
regularly  no  man  is  liable  to  anadion  for  what  he  doth  as 
judge  :  But  in  cafes  wherein  he  proceeds  minifterially,  ra- 
ther than  judicially,  if  he  ads  corruptly,  he  is  liable  to  an 
action  at  the  fuit  of  the  party,  as  well  as  to  an  information 
at  the  fuit  of  the  king.     2  Haxu.  85. 

And  more  explicitly,  in  the  cafe  of  the  king  againft 

Young  and  Pitts,  efquires,  juftices  of  the  peace  for  Wilt- 

Jhire^  E.  31  G,  2.  which  was  upon  an  information  moved 
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for  againft  the  juftices,  for  arbitrarily  and  unreafonably  re- 
fufing  to  grant  an  alehoure  licence  ;  lord  Mansfield  Ch.  J, 
declared,  that  the  court  of  king's  bench  hath  no  power  or 
claim  to  review  the  reafons  of  juftices  of  the  peace,  upon 
which  they  form  their  judgments   in  granting  licences  by 
way  of  appeal  from  their  judgments,  or  over- ruling  the 
difcretion  in  that  behalf  intrufted  to  them.     But  if  it  clear- 
ly appears,  that  the  juftices  have  been  partially,  malici- 
oufly,  or  corruptly  influenced  in  the  exercife  of  this  difcre- 
tion, and  have  (confequently)  abufed   the  truft  repofed  in 
them,  they  are  liable  to  profecution,  by  indidtment,  or  in- 
formation; or  even,  polHbly,  by  a6lion,  if  the  malice  be 
very  grofs  and  injurious.     If  their  judgment  is  wrong,  yet 
their  heart  and  intention  pure,  God  forbid  that  they  fhould 
be  puniflied.     And  he  declared  that  he  (hould  always  lean 
towards  favouring  them  ;   unlefs  partiality,  corruption,  or 
malice  (hall  clearly  appear.     Mr.  Juftice  Denifon  alfo  ex- 
preGly  allowed  the  difcretionary  power  of  the  juitices  in 
granting  licences,  without  appeal  from  their  judgments, 
or  having  their  juft  and  honeft  reafons  reviewed  by  any- 
body.    But  yer,  an  improper  and  unjuft  exercife  of  their 
difcretion,    he  faid,  ought  to  be  under  control.      But  it 
muft  be  a  clear  and  apparent  partiality  or  wilful   mifbe- 
haviour,  to  induce  the  court  to  grant  an  information  ;  Not 
a  mere  error  in  judgment.     Mr.  Juftice  Fo/ier  concurred 
in  the  fame  general  principles.     And  Mr.  Juftice  IVilmot 
was  alfo  very  explicit,  that  the  fole  difcretion  of  granting 
licences  is  in  the  juftices  of  the  divifion.     Which  being  fo, 
the  rule  is  invariable,  that  this  court  will  never  interpofc 
to  punifh  a  juftice  of  the  peace  for  a  mere  error  in  judg- 
ment.    Therefore,  even  fuppofing  the  juftices  in  the  pre- 
fent  cafe  to  have  been   miftaken   from  beginning  to  end  j 
yet  there  is  no  ground,  from  any  of  the  affidavits,  to  infer 
any  partiality,    malice,  or  corruption.     And  the  court, 
being  unanimoufly  of  opinion,  that  the  juftices  had  a6led 
in  this  affair  with  candour  and  impartiality,  difcharged  the 
rule  to  (hew  caufe,   with  cofts.     Burrow,  Mansfield.  556. 
And  in  the  cafe  of  the  King  and  Cox,  E.  32  G.  2.     On 
(hewing  caufe  why  an   information  fhould  not  be  granted 
againft  the  defendant  being  a  juftice  of  the  peace,  for  re- 
fufmg  to  receive  an  information  againft  a  baker  for  exer- 
cifing  his  trade  on  a  Sunday;  the  court  declared,  that  they 
would   never  grant  an  information  againft  a  juftice  for  a 
mere  error  in  judgment :  But  in  this  cafe  they  were  of  opi- 
nion that  the  juftice  had  aded  right  in  rcfufing  ;  and  they 
ordered  the  rule  to  be  difcharged,  vvith  cofts.     BurrotVy 
Mansfield.     785. 

And 
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And  finally,  in  the  cafe  of  the  King  againft  Palmer  and 
Baine,  efquires,  and  others,  £.  I  G,  3.  Upon  fhewing 
caule  why  an  information  fliould  not  be  granted  againft 
two  juftices  of  the  peace  and  others,  for  'a  mifdemeanor, 
relating  to  the  conviilion  of  a  poacher,  and  the  circum- 
ftances  attending  it ;  the  court  thought  proper,  on  con- 
fideration  of  the  affidavits,  to  difcharge  the  rule,  as  to  all 
the  defendants ;  with  cofts  to  be  paid  to  the  juflices,  but 
without  cods  as  to  the  others.  And  they  were,  upon  this 
occafion,  moft  explicit  in  their  declaration,  that  even 
where  a  juftice  ads  illegally  (which  however  was  not  the 
prefent  cafe),  yet  if  he  has  aded  honeftly  and  candidly, 
without  opprefiion,  malice,  revenge,  or  any  bad  view  or 
ill  intention  v/hatfoever,  the  court  will  never  punifh  him 
in  this  extraordinary  courfe  of  an  information  \  but  leave 
the  party  complaining  to  their  ordinary  legal  remedy  or 
method  of  profecution,  hy  a^ion  or  by  indiSiment.  Bur- 
row, JV'lansfield.   11 62. 

So  in  the  cafe  of  K.  v.  Jackjon  and  another,  Caf,  Durnf 
&  Eaft^  653.  Per  Cur.  Wherever  magiftrates  ad  up- 
rightly, tho'  they  may  miftake  the  law,  no  information 
will  be  granted  againft  them.  But,  if  they  aft  improperly, 
knowingly,  information  ftiall  be  granted,  as  in  the  cafe 
of  A^  V.  Holland  7i\-\Ck  another,  27  G.  3.  Caf,  Durnf.  l^ 
Eafii  692  J  and  K.  v.  Pileivood  and  another,  E.  26  G.  3. 
for  granting  an  ale-licence,  previoufly  refufed  by  other 
juftices,  upon  good  grounds,  informations  were  granted. 

And  the  juftice  fliail  not  be  liable  to  be  punifhed  both 
ways,  that  is,  both  criminally  and  civilly;  but  before  the 
court  will  grant  an  information,  they  will  require  the  party 
to  relinquifh  his  civil  adion,  if  any  fuch  is  commenced. 
And  even  in  the  cafe  of  an  indiflment,  and  though  the 
indidtment  is  adually  found,  yet  the  attorney  general  (on 
application  made  to  him)  will  grant  a  noli  profqui  upon 
fuch  indicinirnt,  if  it  appear  to  him  that  the  profecutor  is 
determined  to  carry  on  a  civil  adion  at  the  fame  time. 
Burr  CIV  f  Man  f eld.  yig    K,  and  Fielding.     H.  32  G.  2. 

In  the  next  place,  by  the  7  J.  c,  5.  it  is  enadted,  that 
if  any  adion  fhall  be  brought  againft  a  juftice  for  any  thing 
done  by  virtue  of  his  ofHce,  he  may  plead  the  general  ifllie, 
and  give  the  fpecial  matter  in  evidence  j  and  if  he  recovers, 
he  {hall  have  double  cofts. 

And  by  the  21  J.  c.  12.  fuch  aftion  fhall  not  be  laid, 
but  in  the  county  where  the  faiSt  was  committed. 

And  moreover,  by  the  24  G.  2.  c.  44.  it  is  enaded,  that 
no  writ  (hail  be  fued  out  againft,  or  copy  of  any  procefs  at 
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the  fuit  of  a  fubjefl  fhall  be  ferved  on  any  juftice,  for  any 
thing  done  by  him  in  the  execution  of  his  office;  until 
notice  in  writing  (hall  have  been  given  to  him,  or  left  at  his 
ufual  place  of  abode,  by  the  attorney  for  the  party,  one 
month  before  the  fuing  out,  or  ferving  the  fame;  contain- 
ing the  caufe  of  adtion,  and  indorfed  wi;h  his  name  and 
place  of  abode  ;  for  which  he  (hall  be  intitied  to  a  fee  of 
20s,  and  n)  more.    /  I. 

And  unlefs  it  is  proved  upon  the  trial,  that  fuch  notice 
was  given,  the  juftice  (hall  have  a  verdift  and  cofts.  /.  3. 

And  the  jultice  may  at  any  time,  within  one  month 
after  fuch  notice,  tender  amends  to  the  party  complaining, 
or  to  his  attorney;  and  if  the  fame  is  not  accepted,  he  may 
plead  fuch  tender  in  bar  to  the  action,  together  with  the 
plea  of  not  guilty,  and  any  other  plea  with  leave  of  the 
court;  and  if  upon  ifiue  joined,  the  jury  fnall  find  the 
amends  tendered  to  have  bten  fufHcient,  they  fliall  give  a 
verdicSl  for  the  defendant;  and  in  fuch  cafe,  or  if  the  plain- 
tiff" fhall  be  nonfuit,  or  difcontinue,  or  if  judgment  be 
given  for  the  defendant  upon  demurrer,  the  juftice  ftiall  be 
intitied  to  the  like  cofts,  as  if  he  had  pleaded  the  general 
ilFue  only.  And  if  the  jury  fh.ll  find  that  no  amends,  or 
not  fufiicicnf,  were  tendered,  2nd  alfo  againft  the  defend- 
ant on  fuch  other  plea,  they  fhall  give  a  verdicft  for  the 
plaintiff,  and  fuch  damages,  as  they  (hall  think  proper, 
which  he  fhall  recover  with  coffs.    /.  2. 

And  if  the  juftxe  fhall  negledl  to  tender  amends,  or  (hall 
have  tendered  infufHcient,  before  the  a6iion  brought,  he 
may,  by  leave  of  the  court  birfore  ifTue  joined,  pay  into 
court  fuch  fum  as  he  fliall  fee  nt ;  whereupon  fuch  proceed- 
ings and  judgment  (hall  be  had,  as  in  other  actions  where 
the  defendant  is  allowed  to  pay  the  money  into  court.  /,  4, 

And  no  evidence  fliall  be  permitted  to  be  given  by  the 
plaintiff  on  trial,  of  any  caufe  of  aclion,  except  fuch  as  is 
contained  in  the  notice,    f.  5. 

And  no  adion  fhall  be  brought  againft:  any  conftable  or 
other  oftker,  or  any  ptrfon  adfing  by  his  order  and  in  his 
aid,  for  any  thing  done  in  obedience  to  the  v/arrant  of  a 
juftice,  until  demand  hath  been  made,  or  left  at  the  ufual 
place  of  his  abode,  by  the  party,  or  by  his  attorney,  in 
writinii,  figned  by  the  party  demanding  the  fame,  of  the 
perufal  and  copy  of  fuch  warrant,  and  the  fame  hath  been 
refufed  or  negie6t«.-d  for  fix  days  after  fuch  demand:  And 
if  after  compliance  therewith,  any  fuch  a6tion  fliall  be 
brought,  without  making  the  juftice,  who  figned  the  war- 
rant, defendant ;  on  producing  and  proving  fuch  warrant 
at  the  trial,  the  jury  fhall  give  their  verdi6l  for  the  defend- 
VoL.  ilL  C  ant. 
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ant,  notwithftanding  any  defe£l:  of  jurifdidlion  in  the  juf- 
tice.  And  if  fuch  a6tion  be  brought  jointly  againft  the 
jiiftice  and  conftable,  on  proof  of  fuch  warrant  the  jury 
fhali  find  for  the  conftabie  :  And  if  the  verdi£l  fhall  be 
given  ajjainft  the  juftice,  the  plaintiff  (hall  recover  hiscofts 
againft  him,  to  be  taxed  in  fuch  manner  by  the  proper  of- 
ficer, as  to  include  fuch  cofts  as  the  plaintiff  is  liable  to 
pay  to  fuch  defendant,  for  whom  fuch  verdidl  fliall  be 
found,    f.  6. 

And  moreover,  no  action  fl^tall  be  brought  againft  any 
juftice  for  any  thing  done  in  the  execution  of  his  office, 
unlefs  commenced  within  fix  months  after  the  a£l  com- 
mitted. /  8. 
Their  puni/h-  2.  On  the  Other  hand,  it  is  enabled  likewife,  by  the 
laft  mentioned  ftatutes,  that  where  the  plaintiff  in  fuch 
a£tion  againft  a  juftice,  (hall  obtain  a  verdi£l,  and  the 
judge  (hall  in  open  court  certify  on  the  back  of  the  record, 
that  the  injury  for  which  fuch  a6lion  was  brought,  was 
wilfully  and  malicioufly  committed,  the  plaintiff  fhall  have 
double  cofts.     24  G.  2.  c.  44.  /.  7. 

Moreover,  if  a  juftice  will  not,  on  complaint  to  him 
made,  execute  his  office,  or  fhall  mifbehave  in  his  office, 
the  party  grieved  may  move  the  court  of  king's  bench,  for 
an  information,  and  afterwards  may  apply  to  the  court  of 
chancery  to  put  him  out  of  the  commiffion.  Crom.  7. 
2  Jtk.  2. 

But  the  rroft  ufual  way  of  compelling  them  to  execute 
their  office  in  any  cafe,  is  by  writ  of  mandamus  out  of 
the  king's  bench. 

And  in  actions  brought  againft  the  juftices  (for  mifde- 
meanor  in  the  execution  of  their  office),  they  are  obliged 
to  fhew  the  regularity  of  their  conviiSions;  and  the  inform- 
ations laid  before  them,  upon  which  the  convidions  are 
grounded,  muft  be  produced  and  proved  in  court.  1  Sejf, 
Caf.  372.  Hi/l  znd  Bateman^   iiG. 

In  the  cafe  of  the  King  and  Symonds^  E.  9  G.  2.  An 
information  was  moved  for  againft  the  defendant,  for 
afiaiiltlng  and  beating  the  mayor  of  Yarmouth^  being  a 
juftife  of  the  peace,  \n  the  execution  of  his  office.  On 
(hewing  caufe,  the  queftion  was.  Whether  the  defendant 
could  juftify,  the  mayor  having  ftruck  him  firft.  By  lord 
Hardivicke  chief  juft'ce  :  He  may  juftify  it  j  for  though  a 
magiftrate  is  prote£ied  by  the  law  whilft  he  is  in  the  exe- 
cution of  his  office,  yet  in  this  inftance  he  hath  forfeited 
that  protetSion,  by  beginning  a  breach  of  the  peace  him- 
felf.     Cafes  in  the  tlfne  of  Lord  Hardivich,  240, 
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T.  12  G.  3.  Z.  &  Skinner.  On  motion  to  quafh  an 
indi£tment  againft  Mr.  Skinner  a  juftice  of  the  peace  for 
the  town  of  Pcole,  for  fcandalous  words  fpoken  by  him 
in  the  2;eneral  feffions  of  the  peacf,  in  which  he  faid  to  the 
grand  jury,  '*  You  have  not  done  your  duty;  you  have 
*'  difobeyed  my  commands  :  you  are  a  feditious,  fcandal- 
*'  ous,  corrupt,  and  perjured  jury.".  It  was  urged  in 
fupport  of  the  indidlmenr,  that  it  was  of  high  importance 
that  the  jury,  who  are  one  of  the  main  pillars  of  the  con- 
ftituiion,  fhould  not  be  thrown  into  open  contempt;  that 
an  adion  by  any  of  them  fenarate  would  not  be  good,  be- 
caufe  the  oifence  is  not  againft  them  in  their  feveral  and 
fole  capacity,  but  againft  them  as  one  body,  as  a  grand 
jury;  and  neither  could  they  fue  jointly,  becaufe  they  are 
no  corporate  body  :  therefore  the  remedy  by  indidlment  is 
proper  and  neceflary,  and  is  the  only  remedy  they  can 
have,  this  being  the  natural  and  ufuai  procefs  in  all  crimes 
againft  the  public. — On  the  other  hand,  againft  the  indidl- 
ment,  it  was  contended,  that  this  is  a  new  and  very  fingu- 
lar  proceeding.  If  the  words  were  not  fpoken  againft  the 
jury  in  the  execution  of  their  office,  they  are  not  words 
liable  to  an  indidment;  and  if  they  were  fpoken,  whilft 
they  were  fitting  in  the  execution  of  their  ofSce,  the  judge 
was  alfo  fitting  in  the  execution  of  his  office;  and  the 
principle  is  clear,  that  a  judge  of  a  court  of  record  is  not 
Kable  to  an  indi(flment  for  words  fpoken  by  him  luting  as 
judge.  —  By  lord  Mansfield  chief  juftice:  As  the  ccunfel 
in  fupport  of  the  indiifiment  have  not  found  any  precedent 
in  the  hiftory  of  England  for  an  indictment  of  this  kind, 
I  am  willing  to  give  them  time  till  next  term  to  find  any. 
What  the  counfel  on  the  other  fide  have  obferved  is  very 
juft;  neither  party,  jury,  nor  judge,  can  be  put  to  anfwer, 
civilly  or  criminally,  for  words  fpoken  in  office.  If  the 
words  fpoken  are  opprobrious,  or  not  relevant  to  the  cafe 
in  hand,  the  court  v/ill  take  notice  of  them  as  a  contempt, 
and  examine  on  information.  U  any  thing  of  ma!a  mem 
is  found  on  fuch  inquiry,  it  will  be  punilhed  fuitably. 
The  words  are  extremely  improper.  If  the  party  were 
not  a  borough  juftice,  I  think  there  might  be  ground  to 
apply  to  the  great  feal  to  remove  him  from  his  office.  But 
to  go  upon  an  indictment,  would  be  fubverfive  of  all  ideas 
of  a  conftitution.  If  any  precedent  can  be  found,  you 
(hould  have  time  to  make  ufe  of  it ;  otherwife  it  would  be 
proper  to  quafti  the  indictment  immediately.     Loff't^  55. 

By  the  18  G.  2.  c.  20.  If  any  perfon  ftiall  adt  as  juftice 
without  a   qualification  of    ico  1  a  year,    and  without 
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making  oath  at  the  feffions,  as  before  is  mentioned  ;  he 
fliall  forfeit  100 1,  half  to  the  poor,  and  half  to  him  that 
ihall  fue,  with  full  cofts. 

Other  matters  relating  to  the  very  extenfive  ofnce  of 
this  magiftrate,  may  be  found  under  their  proper  heads, 
in  almoft  every  title  of  this  book. 


Labourers.     See  ^ertiaJtt^. 
Landlord  and  tenant.     See  SDiftref^* 
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THE  land  tax  hath  fucceeded  into  the  place  of  the 
ancient  fifteenths  and  fubfidies  :  And  the  land  tax 
afts  are  framed  in  many  refpedis  after  the  manner  of  the 
ancient  fubfi.iy  -^Sis. 

We  meet  with  the  payment  of  fifteenths  as  far  back  as 
the  ftatute  of  Magna  Charta\  in  the  conclufxon  of  which, 
the  parliament  grant  to  the  king,  for  the  conceiHons  by 
.him  therein  made,  a  fifteenth  fart  of  all  their  mGVeaUe  goods. 

This  taxation  was  originally  fet  upon  the  feveral  indi- 
viduals. Afterwards,  to  wit,  in  the  eighth  year  of  Edivard 
the  third,  a  certain  lum  was  rated  upon  every  town,  by 
commiflioners  appoiiued  \\)  the  chancery  for  that  purpofe, 
in  like  manner  as  commiflioners  are  now  appointed  by  the 
feveral  land  tax  a<3s  for  carrying  the  faid  ads  into  execution ; 
which  commiffioners  rated  every  town  at  the  fifteenth  pare 
of  the  value  thereof  at  that  time,  and  their  taxation  was 
recorded  in  the  exchequer:  And  the  inhabitants  rated 
themfelves  proportionably  for  their  feveral  parts  to  make 
up  the  general  fum  upon  the  whole  townfhip.  Th'xsfifi- 
iecnth  atnounted  in  the  whole  to  29,000!,  or  near  there- 
abouts. 

But  as  the  neceflit'es  of  government  multiplied,  and 
the  valines  of  things  increafed,  this  fifteenth  was  infufii- 
cient  for  the  occaficns  of  the  public;  and  thereupon  the 
number  of  fifteenths  was  augmented  to  two  or  three  fif- 
teenths. Which  ftil!  proving  defedlive,  another  and  quite 
different  taxation  was  fuperadded,  namely  \.\\t  fuhfuly  \ 
which /was  an  aid  to  be  levied  of  every  fubjed  of  his  lands 
or  goods,  after  the  rate  of  4  s  in  the  pound  for  lands,  and 
2s  8d  for  goods.  And  accordingly,  in  the  ancient  fub- 
iidy  a£ts,  there  is  fir  ft  a  grant  of  fo  mzny  fifiteenthi,  and 
then  the  grant  of  ^jubfidy. 
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Thefe  fifteenths  were  certain,  as  hath  been  faid,  from 
the  time  cf  the  eighth  of  Edward  the  third  ;  but  the  Jub/ttiy 
was  uncertain,  and  amounted  anciently  to  about  70,000!; 
and  a  fubfidy  of  the  clergy  at  the  fame  time  (including 
the  monafteries)  was  20,000 1.  In  the  8  Eliz.  a  fubfidy 
amounted  to  120,000  1.  In  the  40  Eliz.  it  was  not  above 
78,000!.  Afterwards  it  fell  to  70  000  1 ;  and  by  reafon 
of  a  loofe  and  uncertain  way  of  afTeffing  the  fame,  kept 
continui-lly  decreafing,  until  the  parliament  found  it  ne- 
ceflary  to  change  the  method  of  taxation,  and  in  the  time 
of  the  long  parliament  certain  fums  were  fixed  upon  the 
feveral  counties  j  which  courfe  of  taxation  ftill  continues, 
2  Inji.  77.     4  Inji,  33,   34.     Hume's  HiJI,  of  Eng.  vol  5. 

P'  226,  7.     Gilb.  Exckeq  ch.  14, 

The  land  tax  atSls  are  annual,  but  with  little  variation. 
The  fubjedt  matter  thereof,  according  to  the  natural  order 
of  the  bufinefs,  diftributes  itfeU"  under  the  following  heads: 

I.  The  fir  ft  meeting  cf  the  commiffiioners^  for  truing 
■precepts  to  return  afjcffors, 

II.  'The  fecond  meeting :  Charge  to  the  affefp^rsy  and 
therein  concernirtg  the  manner  of  laying  the 
affefjment. 

III.  The  third  meeting :  Signing  the  affeffmsnt,  zvith 
warrant  to  colle£l, 

IV.  Fourth  meeting :  The  appeal, 

V.  CoileBing. 

VI.  Colle£ior  paying  to  the  receiver  general, 

VII.  Receiver  paying  into  the  exchequer, 

VIII.  Duplicates  to  be  tranfmitted. 

IX.  General  penalty  on  officers  not  doing  their  duty, 

X.  Indemnity  of  officers  in  doing  their  duty, 

I.  The  firfi  meeting  of  the  commiffioners,  for  ijjuing 
precepts  to  return  ejfejfors, 

I.  No  perfon  (hall  be  capable  to  aft  as  commiffioner  in 
any  county  or  riding  at  large  (the  counties  of  Merioneth^ 
Card':gan,  Carmarthen,  Glamorgan,  Montgomery^  Pimbrokc,  ^^  ' .""°"  "' 
and  Alonmouth  exctiptQd)  unlefs  he  be  fefied  of  lands,  te- 
nements, or  hereditaments,  being  freehold,  copyhold,  or 
leafehold,  over  and  above  all  ground  rents,  incumbrances 
and  other  refervation^,  payable  out  of  or  in  refpe<St  of  (uch 
leafehold  eftates,  which  were  taxed  or  did  pay,  in  the  year 

C  3  next 
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next  before,  in  the  fame  county  or  riding,  for  the  value  of 
100  I  a  year  of  his  own  eftate. 

But  this  fhall  not  extend  to  commiflioners  being  inha- 
bitants of  cities,  boroughs,  towns  corporate,  or  cinque 
poits,  or  the  inns  of  court  or  chancery. 

And  no  attorney  or  folicitor,  or  perfjn  prailifing  as 
fuch,  {hall  a£t  as  commiffioner,  v/ithout  having  lool  a 
year  as  above.  Nor  (hall  any  receiver  general,  or  col- 
ledtor  of  any  aid  granted  to  his  majefty,  aft  as  commif- 
fioner. 

And  if  any  commifTioner  difabled  {hall  prefume  to  aft, 
he  {hall  forfeit  50 1  to  hinj  who  (hail  fue  (in  fix  months, 
5G.  3.  C.21.) 

And  it  there  is  not  a  fufficient  number  of  qualified  com- 
mi{noners  within  any  city  or  place  for  v/hlch  commiflion- 
ers are  particularly  appointed,    the  commiffioners  of  the 
county  may  aft  therein. 
To  take  the  2.  And  no  commiflioner  {hall  aft,  until  he  hath  taken 

°      '  the  oaih^  of  allegiance,  fupremacy,  and  abjuration,  which 

fliall  be  adminiftered  to  him  by  two  or  more  cor.imiiTioners, 
on  pain  of  2co  1  to  the  king. 
Time  and  place        3.  And  ihey  fiial!  meet  at  the  mo{l  ufual  and  common 
oj  meciing.        places  of  meeting,  oh  or  before  Jpril  30. 
„  ,  ,.    ,.  4.,  At  which  firft  meeting:,  they  may  fubdivide  them- 

felves,  and  the  other  commilhoners  not  then  preient,  {o  as 
three  or  more  be  appointed  for  each  divifion  ;  but  {hall 
not  thereby  redrain  any  commiflioners  from  afting  in  any 
other  part  of  the  county. 

And  {hall  ftt  down  in  writing,  who,  and  what  number 
of  the  commiflioners  fhall  a61  in  each  divifion,  and  {hall 
deliver  a  cojiy  thereof  to  the  receiver  general. 

And  clerks  fnall  be  appointed  by  a  majority  of  the  aft- 
ing commiflioners  preieut  at  each  lefpeftive  meeting, 
within  every  fuch  divifion. 

Each  rejfetlive  meeting]  H.  26  G,  3.  K.  v.  commiflS- 
oners  of  AV.  Martin  in  the  Fields,  L  Mansfield  fa  id.  If 
clerks  were  appointed  under  the  land  tax  aft  each  time 
if  meeting,  thete  would  be  no  end  to  the  eleftions  :  But 
they  receive  their  allowance  under  an  annual  warranty 
and  their  app«intment  is  at  leaft  for  a  year.  Cafes  by 
Durnf.  and  Eaji^  147. 
TB,     .  1        <;.   Which  receiver  general  fliall  be  appointed  by  the 

iw,o.  king,  or   in  purluance  or  his  airedtions  j  and  {hall  have  a 

fal«ry  allowtd  to  him  by  the  lords  of  the  treafury,  not  ex- 
ceeding 2d  a  pound. 

And  the  dtath  or  removal  of  a  receiver  general  {hall  be 
notified  to  two  or  more  commiflioners,  by  the  commif- 
•  iioners 
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fioners  for  the  affairs  of  taxes,  before  the  time  of  the  firft 
quarterly  payment. 

And  the  receiver  general  (hall  give  notice  under  his 
hand  and  feal  of  his  appointing  a  deputy  (which  appoint- 
ment (hall  be  alfo  under  hand  and  feal)  to  two  or  more 
commiffioners,  in  ten  days  after  the  flrft  meeting,  and  in 
ten  days  after  the  death  or  removal  of  a  deputy. 

6.  And  the  faid  commiffioners,  at  fuch   firfl  meeting,  Comm'ffioners 
fhall  fet  down  in  writing  the  fums  to  be  charged  on  each  fo  letdown  tb2 

J../-  .  .  °       ,        r  u'u  rr  rr   ,  ""ns  on  ea.h  di- 

divilion,  m  proportion    to   the  lums   which    were  alielled  yidcn. 
thereon  by  the  land  tax   a<5l,  in   the  fourth  year  of  the  ' 
reign  of  W.  &  M. 

Note  :  There  is  faid  to  have  been  a  hearing  on  Feb,  lo, 
J 746,  before  the  barons  of  the  exchequer,  upon  the  que- 
ftion,  whether  the  commidioners  of  the  land  tax,  at  their 
general  meeting  for  the  city  and  liberty  of  IVefiminftery 
have  power  to  alter  the  quota  s  in  their  feveral  parift-ies, 
which  was  continued  next  day,  and  that  the  barons  de- 
clared they  could  not  depart  from  the  4  IV.  ^  M.  and  the 
parliament  only  could  redrefs  the  aggrieved  parifhes. 

But  where  the  proportion  upon  any  divifion  fhall  ex- 
ceed 4  s  in  the  pound,  by  reafon  of  the  ertates  of  papifis 
and  nonjurors  having  been  charged  double  within  fuch 
divifion,  in  the  4  W,  dff  M,  (the  fum  raifed  in  that  year 
on  every  divifion  governing  the  proportions  at  prefent),  and 
the  faid  eflates  are  not  now  liable  to  pay  double,  by  rea- 
fon of  their  being  in  the  hands  of  perfons  who  have  takea 
the  oaths  J  in  fuch  cafe,  two  or  more  commidioners  may 
certify  the  fame  to  the  barons  of  the  exchequer,  who  may 
order  fo  much  of  the  proportion  upon  fuch  divifion,  to  be 
abated,  as  exceeds  the  full  fum  of  43  in' the  pound  upon 
the  eftates  therein. 

7.  Alfo,  at  fuch  firfl  meeting,  two  or  more  commiffion-  Ifluing  precepts 
ers  (hall  dire<St  their  feveral  or  joint  precepts  (A)  to  fuch  J°  ^""fn  aiiei- 
inhabitants,  high  conftables,  petty  conftables,  bailiffs 
and  other  officers  and  minifters,  and  fuch  number  of  them 
as  they  fliall  think  moll  convenient,  to  be  piefentors  and 
affeffors,  requiring  them  to  appear  before  the  faid  com- 
miffioners, at  fuch  time  and  place,  not  exceeding;  *^'ght 
days  after  the  date  of  fuch  precept,  as  they  fliall  appoint. 

They  fhall  alfo  appoint  alfefiors  and  coliedtors  in  pri- 
vileged and  extraparochial  places. 

But  no  perfon  in  a  city,  borough,  or  town  corporate, 
fhall  be  compelled  to  be  an  afTelTor  or  collector  out  of  the 
limits  thereof. 

[And  by  the  20  G.  3.  c.  17.     At  the  faid  meeting  for 

appointing  affefTors,  the  commiffioners  fhall  caufe  to  be 

C  4  delivered 
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deliverecl  to  each  afleflbr,  a  printed  form  of  an  afleflment, 
according  to  which  they  (hall  make  their  afleflments  j 
which  (hall  be  in  this  manner : 


County  of  N. 

to  wit. 
For  the  parifli 

of in  the 

faid  county. 


Names  cf  proprietors. 

A.  B.     

A.  B. 

E.  F.      

CD.    

J.K. 

and 

L.M. 


An   aflefiment  made  in   purfuance 
of  an  adl  of  parliament  pafled  in  the 

—  year  of   his    majefty's    reign, 

for  granting  an  aid  to  his  majefly 
by  a  land  tax  to  be  raifed  in  Great 
Britain,    for  the  fervice   of    the  year 


AnVfTor  not  ap- 
peariiig> 


Charge  to  the 
afTinbrs. 


P.O. 


Names  of  occupiers. 

Htmfeif.     

C.  D.     

C.  D.       — - 
G.  H.    


N.  O. 

R.  S. 

and 
T.U. 


Sums  aflefled. 


Signed  this 


day  of. 


17- 


Afleflbrs. 


By  us, 
A.  B.  7 
C.D.  S 

And  if  any  perfon  or  perfons  fhall  hold  or  occupy  mef- 
fua2,es,  lands,  or  tenements,  belonging  to  different  own- 
ers, the  fame  (hall  be  feparately  and  diftind'y  rated  in 
fuch  afieflments,  that  the  proportion  of  the  land  tax  to  be 
paid  by  each  feparate  owner  refpedively  may  be  known 
and  afcertained.] 

JI.  The  fecond  meeting  :  Charge  to  the  ^[fejfors,  and 
therein  concerning  the  manner  of  laying  the 
ajfejfment. 

1.  AflTefTor  not  appearing,  without  lawful  excufe  to  be 
made  out  on  the  oath  of  two  witnefTes;  or  appearing,  and 
refufmg  to  ferve,,  (liall  forfeit  to  the  king,  not  more  than 
5I,  nor  lefs  than  40s. 

2.  The  com  jiiflioiiers  fhall  openly  read,  or  caufe  to  be 
read,  to  the  all'eff  rs,  the  feveral  rates,  duties,  and  charges, 
and  openly  declare  the  tffedt  of  their  charge  unto  them, 
and  how  and  in  what  manner  they  ought  to  make  their  af- 
fefTments,  and  how  to  proceed  in  the  execution  of  the  a<Sl. 

Which 


II 


Which  (hall  be  in  tiie  manner  following ;  that  is  to  fay, 

3.  Towards  raifing  the  fums  required  (luppofing  the  tax  A!Ten>nent  on 
to  belaid  at  4s  in  the  pound  fur  that  year),  the  charge  upon  P"^°"*  *  ^^"' 
perjonal  eftatcs  fliail  be  thus  :  viz.  All  perfons  having  an 
eftate  in  goods,  wares,  merchandizes,  or  other  chattels,  or 
perfonal  eftate  whatfoever,  within  Great  Britain  or  without, 
belonging  to  or  in  truft  for  them,  fliall  pay  4  s  in  the  pound, 
according  to  the  true  yearly  value  thereof ;  that  is  to  fay, 
for  tvQxy  1 00 1  of  fuch  ready  money  and  debts,  and  for  every 
100  I  worth  of  goods,  20  sj  and  after  that  rate  for  every 
greater  or  kfler  quantity.  Excepting  and  dedu<Sing  there- 
out fuch  fums  as  they  bona  fide  owe,  and  fuch  debts  as  the 
commifli  ners  (hall  judge  defperate  ;  and  except  ftock  upon 
lands  and  houfhold  fluff,  and  debts  and  loans  owing  from 
his  maj':fty. 

Every  perfon  having  any  public  office  or  employment  and 
their  fubftitutes  (hall  pay  4  s  for  every  20  s  of  their  falaries. 
Except  military  officers  in  the  army  or  navy. 

Every  perfon  having  an  antiuity  or  penfon  out  of  the  ex- 
chequer, or  out  of  any  branch  of  the  revenue,  or  to  be  paid 
by  any  perfon  whatfoever,  fhall  pay  4  s  for  every  20  s ;  ex- 
cept falaries  charged  upon  lands  which  pay  to  the  full,  and 
except  annuit  es  efpecially  exempted  by  atfl  of  parliament. 
And  except  annuities  paid  to  fuperannuated  commillion  or 
warrant  fea  officers,  or  to  the  widows  of  fea  officers  (lain 
in  the  fervice  of  the  crown.  And  except  money  lent,  or 
advanced  to  the  government,  on  the  fecurity  of  the  zdc. 
And  except  turnpike  tolls,  and  the  falaries  of  turnpike 
officers. 

4.  The  charge  upon  ;T^/eftates  (hall  be  as  follows:—-  On  real  eftate*. 
That  the  entire  fum  may  be  r<iifed,  all.  manors,  mefi'uages, 

lands  and  tenements  ;  ail  quarries,  mines  of  coal,  tin  and 
lead,  copper,  mundick,  iron,  and  other  mines,  iron  mills, 
furnaces,  and  other  iron  works  ;  fait  Iprings,  and  fait 
works  J  all  allom  mines  and  works;  all  parks,  chafes, 
warrens,  woods,  underw<  oJs,  coppices  ;  all  fifhings, 
tithes,  tolls,  annuities,  and  all  other  yearly  profits;  and  all 
hereditaments  whatfotver — fhall  he  charged  with  as  much 
equality  and  indifference  as  pofilhle,  by  a  pound  rate^  to 
make  up  the  feveral  fums  charged  by  the  adl  on  each  county 
or  place. 

5.  Where  manors,  meffuages,  lands,  tenements,  tithes.  Rent  charge.- 
and  hereditaments  are  encufnoered  with  rent  charges,  an- 
nuities, fee-fdrm  rents,   rent  fervice  or  other  rents  there- 
upon referved  or  charged,  the  owners  thereof  may  detain 

out  of  the  payment  of  the  fame,  a  proportionable  fliare  of 

9  the 
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the  land  tax  ;  provided  that  fuch  rent  or  annual  payment 
amount  to  20  s  a  year  or  more. 
*"•*/*"""""  6.  Receivers  of  fee-farm  rents,  or  other  chief  rents  due 
to  the  king,  or  to  any  perfon  claiming  by  grant  or  purchafe 
from  him  (by  which  are  meant  fuch  fee- farm  rents  only,  as 
are  anfwerable  to  the  king,  or  have  been  purchafed  from  the 
crown  by  virtue  of  the  ftatutes  of  22  C.  2.  c.  6.  and  22  ^ 
23  C,  2.  c,  24.  or  one  of  them,  and  which  before  March 
25,  1693,  were  not  payable  to  any  college,  hofpital,  reader 
in  the  univerfities,  or  other  perfon  exempted)  fhall  allow  4  s 
for  every  pound  of  the  faid  rents,  and  fo  proportionably  for 
any  greater  fum  than  10  s,  to  the  party  paying  the  fame  j 
on  pain  of  20  1  to  the  party  grieved,  with  full  cofts.  Pro- 
vided that  fuch  dedudtion  or  allowance  do  not  exceed  the 
fum  afTeflbd  on  the  whole  eftate  out  of  which  fuch  purchafed 
fee-farm  rent  ifiues. 
Chasfies  ex-  7.  But  nothing  herein  fliall  charge  any  college  or  hall  in 

eropte  ,  Oxford  or  Cambridge,   or  the  colleges   of  Windjor,  Eaton, 

f'Vinton-,  or  Wejlminjler,  or  the  corporation  of  the  governors 
of  the  charity  for  the  relief  of  the  poor  widows  and  chil- 
dren of  clergymen,  or  the  college  of  Bromhy,  or  any  hof- 
pital for  or  inrefpedl  of  the  fites  of  the  faid  colleges,  halls, 
or  hofpitals,  or  any  of  the  buildings  within  the  walls  or 
limits  of  the  fa*xe:  Or  any  mafter,  fellow,  or  fcholar,  or 
exhibitioner  of  any  fuch  college  or  hall,  or  any  reader, 
officer,  or  mailer  of  the  faid  univerfities,  colleges,  or  halls, 
or  any  mafters  or  uftiers  of  any  fchools ;  fur  or  in  refpedt 
of  any  ftipends,  wages,  rents,  profits,  or  exhibitions  what- 
foever,  arifing  or  growing  due  to  them  in  refpefl  of  the  faid 
feveral  places  or  employments  :  Or  any  of  the  lands  which 
before  Afarch  25,  1693,  did  belong  to  the  fites  of  any  col- 
lege or  hall,  or  to  Chri/i's  hofpital,  St.  Bartholomew^  Bride- 
zveJ/y  St.  Thomas,  and  Bethlehem  hofpitals  in  London  and  South' 
wark;  or  any  other  hofpitals  or  alms-houfes,  in  refpe£l;  of 
any  rents,  or  revenues,  which  htioxt  March  25,  1693, 
were  payable  to  them,  being  to  be  received  and  difburftd 
for  the  immediate  ufe  and  relief  of  the  poor  of  the  faid  hof- 
pitals and  alms-houfes  only. 

But  this  fhall  not  difcharge  any  tenants  of  any  houfes 
or  lands  belonging  to  the  faid  colleges,  halls,  or  hofpiials, 
alms  houfes,  or  fchools,  who  by  their  leafes  or  other  con- 
tradh  are  obliged  to  pay  and  difcharge  all  rates,  taxes,  and 
impcfuions. 

In  general,  all  firch  lands,  revenues,  or  rents  belonging 
to  any  hofpital  or  alms-houfe,  or  fettled  to  anv  charitable  or 
pious  ufe,  as  were  alLfkd  in  the  4  IF»  ^  Jid.  (hall  be  li- 
able; and  no  other  lands,  revenues,  or  rents,  then  belong- 
ing 
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jng  to  any  hofpital  or  alms-houfe,  or  fettled  to  any  chari- 
table or  pious  ufe,  fliall  be  charged,  taxed,  or  afleiTed. 

And  if  there  fhall  be  any  queftion,  how  far  any  lands  or 
tenements,  belonging  to  any  hofpital  or  alms-houfe,  not 
exempted  by  name,  (hall  be  liable,  the  fame  (hall  be  finally 
deter.Tiined  at  the  appeal. 

[But  lands  given  to  charities  fince  the  4  fV,  (sf  M.  fhall 
not  be  exempted,  becaufe  the  fums  upon  the  feveral  divi- 
fions  being  now  charged  as  they  were  in  that  year,  if  any 
lands,  not  then  exempted,  fliould  now  by  being  appropri- 
ated to  cnaritiesor  otherwife  become  exempted,  this  would 
lay  a  greater  burden  upon  all  the  reft.  But  charities  then 
exempted  do  lay  no  greater  burden  upon  the  reft  now,  be- 
caufe they  were  not  charged  in  the  general  fum  upon  the 
divifion  at  that  time.  And  fuch  charities  were  exempted 
all  along  in  the  fubfidy  ads  before.] 

8.  No  poor  perfon  fhall  be  charged  with,  or  liable  to  the  Poor  exempted, 
pound  rate,  whofe  lands,  tenements,  or  hereditaments  are 

not  of  the  full  yearly  value  ot  20  s  in  the  whole, 

9.  The  commifiioners  (hall  aflefs  the  afleflbrs.  t^e^afltflbrs"'^' 

10.  And  all  places,  conftabiewiclcs,  divifions,  and  allot-  T     k     1 

/I     II     1  n- rt-   1    •        r      L  1  1       1  In  what  places  or 

ments,  Ihall  be  allelled  m  luch  county,  hundred,  rape,  dividons  perfons 
wapentake,  conftablewick,  divifion,  place  or  allotment,  as  ^^^*  beaifefifed. 
they  have  been  ufually  aflefled  in. 

Every  perfon,  whether  he  hath  a  certain  place  of  refi- 
dence  or  not,  (hall  be  rated  for  his  perfonal  eftate,  at  the 
place  where  he  is  refident  at  the  time  of  the  execution  of  the 
zQt\  And  if  he  is  out  of  the  realm  at  the  time  of  the  af- 
feflment,  he  Ihall  be  rated  at  the  place  where  he  was  laft 
abiding  in  the  realm. 

H»  7  G.  Purrett  and  Weeks.  At  Taunton  allizes,  before 
Price^  baron  of  the  exchequer.  The  plaintiff  was  an  ex- 
cifeman,  and  lived  in  the  county  of  Dtvon^  and  executed 
his  office  in  feveral  parifhes  in  that  county,  and  alfo  in  a 
parifli  that  extended  into  Somerfet/hire.  And  the  commif- 
fioners  of  that  county,  apprehending  they  had  a  concurrent 
power  with  the  commifiioners  of  Devon^  to  tax  him  for 
his  falary,  on  account  that  he  executed  his  office  in  their 
county,  they  tax  him  accordingly,  and  for  want  of  pay- 
ment diftrain.  For  which,  trefpafs  was  brought  j  and  ruled, 
that  it  well  lay  ;  for  though  he  rides  about  to  the  pub- 
lick  houfes  in  that  county,  yet  he  muft  be  faid  to  keep  his 
office  in  the  town  where  he  lives  and  hath  his  books,  and 
there  he  was  only  taxable,     ^tr.  ^I'j. 

And  every  houlholder  fliall,  on  demand  of  the  afleflbrs, 
give  an  account  of  the  names  and  qualities  of  fuch  perfoiis 
as  fliall  fojourn  and  lodge  in  their  houfes  :  on  pain  of  5  1,  to 
be  recovered  as  the  other  penalties. 

In 
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■  In  a  city  or  town  corporate,  perfons  having  their  houfc  in 
one  parifh  or  ward,  and  goods  in  another,  (hail  be  aflefled 
for  the  whole  where  they  inhabit. 

But  if  a  perfon  hath  goods  in  any  other  county  than  where 
he  is  refident,  or  had  his  laft  refidence  ;  he  may  be  allefled 
for  fuch  goods  in  the  county  where  they  are. 

Members  of  parliament  {hall  be  afleHed  for  their  perfonal 
cftate,  at  their  manfion  houfes,  or  places  where  they  moft 
ufually  refide  during  the  interval  of  parliament. 

Officers  (hall  pay  for.the  prolfits  of  their  offices  or  employ- 
ments,  where  the  office  is  executed  ;  and  not  where  the 
falary  is  payable  :  But  ail  other  penfions,  ftipends,  and  an- 
nuities (not  charged  upon  lands)  (hail  be  aflefled  where  they 
are  payable. 

Officers  in  the  receipt  of  the  exchequer,  and  other  pub- 
lick  offices,  fhall,  on  requeft  of  the  afleflbrs,  deliver  gratis 
true  lifts  or  accounts  of  all  penftons,  annuities,  ftipends,  or 
other  annual  payments,  and  all  fees,  Jalarhs  and  other  al- 
lowances j  and  if  the  tax  thereupon  fliall  not  be  afterwards 
paid,  it  fhall  be  flopped  in  fuch  offices,  and  an  account  there- 
of Ihall  be  given  to  the  coliedors.    ' 

And  deputies  in  office  fhall  pay  for  their  principals. 

[By  the  32  G.  2.  c.  33.  relating  to  the  duty  upon  offices, 
it  is  provided,  that  in  all  future  afTefiments  to  the  land  tax, 
fuch  officers  fhall  not  be  aflefTed  at  an  higher  rate  to  the 
land  tax,  than  they  were  in  the  year  1758.] 

If  a  perfon,  having  two  places  of  refidence  or  otherwife, 
fhall  be  doubly  charged  for  any  perfonal  eftate,  office,  or  other- 
wife  ;  then  on  certificate  of  twocommiffioners  for  the  place 
of  his  laft  perfonal  refidence,  under  hand  and  feal,  of  the 
fum  charged  upon  him  there,  and  on  oath  made  of  fuch  cer- 
tificate before  a  juftice  of  the  place  where  the  certificate 
fhall  be  made,  the  perfon  fo  doubly  charged  fliall  be  dif- 
charged  elfewhere. 

If  any  perfon  who  ought  to  be  taxed  for  his  perfonal 
eftate,  fhall,  by  changing  his  place  of  refidence,  or  by  any 
other  fraud  or  covin,  efcape  from  the  taxation,  and  the  fame 
be  proved  before  two  commiffioners  or  one  juftice  where 
fuch  perfon  refideth,  within  one  year  after  fuch  tax  made, 
he  fhall  pay  treb'e,  to  be  levied  on  his  lands  and  goods,  on 
certificate  thereof  made  into  the  exchequer  by  fuch  juftice 
or  commiffioners. 

Every  perfon  fliall  be  afTefled  for  lands  where  they  lie, 
and  not  elfewhere. 

And  fuch  tax  fhall  be  paid  by  the  tenant,  who  fhall  de- 
dud  it  out  of  his  rent :  and  if  any  difftrence  fhall  arife  be- 
tween landlord  and  tenant,  the  commiffioners,  or  two  of 
them,  fhall  fettle  the  fame, 

But 
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But  contrails  between  landlord  and  tenant,  or  other  per- 
fons,  about  paying  taxes  fhall  not  be  avoided  thereby, 

11.  The  tax  on  foreign  minifters  houfes  ftiali  be  paid  by  Foreign  minJ- 
the  landlord. 

12.  Every  papift,  or  reputed  papift,  being   i8  years  of  Papifts  and  non- 
age,  and   upwards,  who  ihall  not  have  taken  the  oaths  of  J'^"''-'"' 
allegiance  and   fupiemacy,    I   Z/^-  c.  8.  ihal!   pay  double; 

unlefs  he  take  the  faid  oaths,  before  two  ccmnuffioners  in 
ten  days  after  the  firft  meeting. 

-  Aifo  every  perion  (whether  papift  or  not)  being  i8  years 
old  and  upwards,  and  not  having  taken  the  faid  oaths,  and 
upon  fummons  under  hand  and  feal  of  two  commiffioners, 
refuhng  to  take  them,  or  neglecting  to  appear,  fliali  pay 
double  in  like  manner.  , 

But  quakers  refufing  to  take  the  oaths,  fhall  not  pay 
flouble,  if  they  fliali  make  and  fubfcribe  the  declaration  of 
fidelity  in  the  adt  of  i  //^.  c.  i8. 

13.  And  at  and  after  the  charge  given,  the  commiflion-  Appointing  a 
ers  ftiall  take  care,  that  warrants  be  iflued  forth,  and  direft-  t'"»e  to  b.ing  in 
ed  to  twvo  at  leaft  of  the  mod  able  and  fufBcient  inhabit-  '^eir afieffments. 
ants,  appointing  and  requiring  them  to  be  afTelTors  ( B) ;  and 

fhall  alfo  therein  appoint  a  day  and  place  for  the  faid  afleiT- 
Ors  to  appear  before  them,  and  to  bring  in  their  afleflments 
in  writing. 

14.  [And  the' faid  aflefibrs   fliall   make  three  duplicates  AtTsrment  to  be 
of  the  airelFments ;  and   fliall  (at  leaft  14  days  before  deli-  put  up  on  the 
vering  the  aflelTments  to  the  commiffioners)  caufe  one  of '^'^"'^'^**  *^'"*'^* 
the  faid  duplicates,  or  a  fair  copy   thereof,  to  be  put  up 

upon  the  door  of  the  church  or  chapel ;  or  if  it  be  for  an 
extraparochial  or  other  place  where  there  is  no  church  or 
chapel,  then  on  the  door  of  the  church  or  chapel  next  ad- 
joining.    20  G.  3.  c.  17.J 

///.  The  third  meeting :  Signing  the  ajfejfment,  with 
warrant  to  colle5i. 

1.  The  aflelTir,  after  he  is  appointed,  negleiling  or  re-  Penalty  on  the 
fufing  to  ferve,  or   not  appearing  at  fuch  third  meeting,  a^efior  not  ap- 
without  lawful  excufe,  to  be  proved  on  oath  of  two  wit-  P"""6* 
nefles,  or  not  performing  his  duty,  fhall  forfeit  to  the  king 

any  fum  not  exceeding  40},  to  be  levied  as  the  rates,  and 
charged  to  the  receiver  general. 

2.  At  fuch  third  meeting,  the  aflefTors  fhall  deliver  three  D;,pHcat<.s  to  be 
di)plicates  of  the  afR-fiment  in  writing,  figned   by  them,  to  deiirexed  in. 
the  commiffioners.     20  G.  3.  r.  17, 

3.  And  (ball  then  alfo  return  the  names  of  two  or  more  CoIIeflors  name? 
able  and  fufficient  perf3ns»  living  wiihin  the  places  where  '<»  ''« lecrrc:. 

they 
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they  {hall  be  chargeable  refpeflively,  to  be  coIlc£lors  ;  for 
whom  the  parifli  or  place  fliali  be  anfwerable. 

Which  colledlors  fhall,  if  required,  give  fecurity  to  three 
coinmiffioners,  equal  to  the  aaiount  of  the  whole  rate  on 
the  refpediive  diftridts,  for  paying  to  the  receiver  general 
fuch  money  as  fliall  come  to  their  hands ;  on  failure  where- 
of, they  may  appoint  two  or  more  perfons  who  fhall  give 
fuch  fecurity  :  if  none  are  able  or  Willing,  then  the  perfons 
firft  named  fliall  ftand. 

4.  Then  three  or  more  commifiioners  fhall  fign  and  feal 
the  faid  three  duplicates,  and  deliver  one  of  them  to  the 
colledors  (vihcm  they  fhall  nominate  and  appoint)  with 
warrant  to  the  faid  colledor  to  colledl  the  fame.  (C) 

5.  And  they  fhall  at  the  fame  time  give  notice  to  the 
colledlors,  at  what  time  and  place  appeals  may  be  heard  and 
determined  :  which  fhall  be  at  Icaft  30  days  from  the  time 
of  figning  and  fealing  and  delivering  the  duplicate  to  the 
colledlors. 


Notice  of  the  ap. 
peal  day  to   be 
given  in  the 
church. 


e.Jleaor  (hall 
fuft'er  the  duplU 
C'tes  to  be  in- 
fpstted. 
Appellant  to 
give  notice  in 
writing. 
Conrimi(Tioner 
interefted  to 
yvithdraw* 


Relief  In  cafe 
ot  oveicbarge. 


IF.  Fourth  meeting :  'The  appeal. 

1.  Every  colle61:or  fhall,  within  ten  days  afcer  the  re- 
ceipt of  the  dup'icates,  caufe  publick  notice  to  be  given  in 
every  parifh  church  or  chapel  within  his  diflridl,  imme- 
diately after  divine  fervice  on  the  Lord's  day,  (if  any  fuch 
divine  fervice  fhall  be  performed  therein  within  that  time) 
of  the  time  and  place  fo  appointed  by  the  commifiioners  for 
hearing  and  determining  appeals:  And  fhall  alio,  on  the 
fame  day,  caufe  the  like  notices  to  be  fixed  in  writing  on 
the  door  of  fuch  church  or  chapel. 

2.  And  the  colleftor  fhall  permit  the  duplicates  to  be 
infpedled,  at  all  feafonable  times  of  the  day,  without  fee. 

3.  Every  perfon  intending  to  appeal,  fhall  give  notice 
thereof  in  writing  to  one  or  more  afTefTors  that  they  may 
attend,  if  they  think  fit,  tojuflify  the  afTefTment. 

4.  And  in  cafe  of  any  controverfy  in  apportioning  the 
afllflments,  which  concerns  any  commiffioner,  fuch  com- 
roiffioner  concerned  therein  in  his  own  right,  or  in  right  of 
any  other  for  whom  he  fhall  adt  as  fleward,  agent,  attor- 
ney, or  folicitor,  fhall  have  no  voice,  but  fhall  withdraw 
until  it  be  determined  ;  on  pain  of  any  fum  not  exceeding 
20 1,  to  be  levied  and  paid  as  the  other  fines. 

5.  And  where  it  appears  by  proof  upon  oath,  that  lands 
are  overcharged  by  the  pound  rate,  the  commifTioners  at 
the  appeal  may  make  abatement,  and  caufe  the  fum  abated 
to  be  reafTelTed  upon  the  whole  hundred,  lathe,  wapentake, 
or  other  divifion  where  the  overcharges  happen,  although 

4  the 
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the  pound  rate  of  4  s  in  the  pound  be  thereby  exceeded  ;  or 
upon  any  perfon  therein  underch  irged  ;  fo  that  the  whole 
fum  charged  on  fuch  divilion  be  fully  anfwered. 

6.  An,d  appeals  once  heard  and  determined  on  the  appeal  ^  g^,  ^^,^^_ 
day  (hall  be  final,  without  any  farther  appeal  upon  any  mined,  final, 
pretence  whatfoever  ;  and  without  further  trouble  or  fuit 

in  law,  either  in  the  king's  bench  or  any  other  court. 

7.  [If  the  name  of  the  owner  of  any  m-rfiliage,  land,  or  particular  appeal 
tenement,  intitled   to  vote  for  a  knight  of  the  (hire,  (hall  w''*^  refpca  to 
not  appear  to  be  inferted  in   the  afleffment,  he  may,  on  i'»'''*^"»entary 
giving  notice  in  writing  to  one  of  the  aflefTors,  appeal  to  the 
faid^ommiilioners  ;  who  fliall  amend  the  afieHment  as  they 

fhall  fee  caufe.  And  if  any  perfon  fhall  think  himfelf 
aggrieved  by  the  determination  of  the  commiffioners,  he 
may  appeal  to  the  juftices  at  the  next  feflions,  giving  tea 
days  notice  thereof  to  one  of  thecommiflioners  who  figned 
the  duplicate,  and  to  one  of  the  afTeflbrs  of  the  place  where 
the  eftate  lies:  and  the  feffions  may  award  cofts  to  cither 
of  the  parties,  and  by  their  order  or  w^arrant  levy  the  fame 
by  diftrefs.  And  the  commiffioners  fhall  caufe  one  of  the 
duplicates  fo  amended  to  be  returned  to  the  aflefTors,  to  be 
by  them  delivered  to  the  high  conftable,  and  by  him  to  the 
clerk  of  the  peace,  to  be  had  recourfe  to  in  his  poffelTicn  in 
cafes  of  eleilion  dfkiiightsof  the  (hire.     20  G,  3.  r,  ij.j 

F,  Colle£iing. 

1.  The  colIe<n:ors  fh?il  make  demand  of  the  parties  Demand. 
themfelves  if  they  can  be  found,  or  elfe  at  the  placeof  their 

laft  abode,  or  upon  the  premifes  charged. 

2.  And  if  any  perfon  fhall  refufe  or  negle6l  to  pay  to  Diftrefs. 
the  coUedor  on  demand,  he  may  levy  the  fame  by  diftrefs 

and  fale  of  the  goods  of  the  perfon  fo  negleding  or  refuf- 
ing:  [D.  E.  F.J 

And  where  any  refufal,  neglea,  or  refiftance  (hall  be 
made,  he  may  (calling  the  conftable  to  hisafliftance}  break 
open  in  the  day  time  any  houfe,  and  by  warrant  of  two 
commiffioners  any  cheft,  trunk,  box,  or  other  thing, 
where  any  fuch  goods  are  : 

Or  he  may  diftrain  upon  the  meflbages,  lands,  tene- 
ments, and  premifles ;  and  the  diftrefs  fo  taken,  may  keep  for 
four  days,  at  the  charges  of  the  owner ;  and  if  not  paid  in 
four  days,  then  the  diftrefs  fhall  be  appraifed  by  two  inha- 
bitants or  other  fufficient  perfons,  and  fold  by  the  collec- 
tor, returning  the  overplus  immediately  (if  any  be)  over 
and  above  the  tax,  and  charge  of  taking  and  keeping  the 
diftrefs. 

Ami 
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And  if  any  difference  fiiall  arife  upon  taking  the  diftrefp, 
the  fame  (hall  be  determined  and  ended  by  two  commif- 
fioners. 

In  the  cafe  of  the  India  Company  and  Skinver^  T.  7  JV. 
The  defendant  pleaded  the  general  iffue  ;  and  upon  evi- 
dence it  was  ohje(5led,  that  the  warrant  was  to  break  open 
in  cafe  of  oppofition  ;  and  this  warrant  was  granted  be- 
fore any  default ;  which  ought  not  to  be,  no  more  than  a 
warrant  to  diftrain  for  poor  rates  before  demand  made  ; 
for  the  firfl:  ought  only  to  be  a  confirmation  of  the  afTefT- 
ment,  and  afterwards  upon  refusal  a  new  warrant  is  to  be 
made  for  dlftrefs.  And  Holt  Ch.  J.  faid,  that  ftridtly  it 
was  fo ;  but  the  practice  having  betn,  in  this  cafe  of  taxes, 
to  grant  fuch  a  conditional  warrant  to  diftrain,  communis 
error  facit  jus.     Cafes  of  S.  250. 

However  it  is  fafer  not  to  leave  the  non-feafance  of  the 
party  to  the  judgment  of  the  officers ;  but  firft:  to  iffue  war* 
rants  empowering  them  to  coliedt,  as  the  acl  directeth  ; 
and  then  on  proof  of  their  refufal,  after  fuminoning  the 
party,  grant  a  warrant  to  diftrain. 
,         7,.  If  any  perfon   fliall   refufe  or  negieci  to  pay  for  ten 

Commitment  for    ,    "^       ^         j  j  a.    11  u  i     r  \\.        ^■  r 

want  of  dirtrefs.  days  after  demand,  or  Ihall  convey  hs  goois  fo  that  dif- 
trefs  cannot  be  made,  he  ihall  be  committed  (unlefs  he  is 
a  peer)  by  warrant  of  two  commiftxoners  to  the  common 
gaol,  until  payment  of  the  money  aflefied,  and  of  the 
charges  for  bringing  in  the  fame. 
Levying  arrears,  4*  Arrears  may  be  levied  by  the  prefent  commiffioners, 
in  the  fame  manner  as  the  prefent  tax. 

And  where  lands  or  houfcs  are  unoccupied,  and  no  dif- 
trefs  can  be  found  thereon,  the  collectors  for  the  time  be- 
ing may  diftrain  at  any  time  after;  and  (hall  o'iftribute  the 
money  to  thofe  who  contributed' to  make  it  up. 
Tax  on  wood-         5.   Where  woodlands  are  allefted,  and  no  diftrefs  can 
lands  how  Co  be  jjg  j^^j^   tng  collector  or  conftable  by  warrant  of  two  com- 
ievied.  miifioners,  at  feafonable  times  of  the  year,  may  cut  and 

fell  wood  (except  timber  trees)  to  pay  the  tax. 

Taxcnti'hef,         6.  If  the  lax  upon  any  tithes,  tolls,  profit  of  markets, 

toiis  indotiier    fairs  or  fifhcrics,  or  any  other  annual  profits,  not  dirtrain- 

annuai  profits,    ^^|^    ^.^gH  ^^^^  ^^  paid  in  fix   days  after  demand,  the  col- 

ledtor,  conftable,  or  other  officer,  by  warrant  of  two  com- 

miifioners,  mav  feize  and  fell   fo  much  thereof,  wherefo- 

ever  found,  as  fiiall  be  fufficientto  pay  the  tax  and  charges 

occafioned  by  non-payment. 

VI.    CoUe^or  paying  to  the  receiver  general, 

Colie^or  to  pay       I.  The  Collector  fhall  pay  the  money  received,  to  the 
to  the  receiver,   receiver  general  or  his  deputy,  quarterly  5  on  or  before 

June 
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Jufie  24,  S^pt.  29,  Dec.  25,  and  March  25,  st  fuch  time 

and  place   as  two  commiflioners  fliall   appoint  j  fo  as  the 

wholfe  fums  due  be  anfwered   by  the   refpedive  quarterly 

pay  days ;  and  fo  as  the  colleilor  (hall  not  be  obliged  to  ' 

travel  above  ten  miles  from  his  ufual  place  of  abode. 

2.  And  if  the  receiver  general  Ihall  wiifully  negleit  to  Receiver  neg- 
attend  at  the  time  and  place  appointed,  he  ftiall  forfeit '^^^'"2'°^^" 
100 1 ;  half  to  the  kin^,  and  half  to  him  who  fhall  fue. 

3.  The  receiver  general,  or  his  deputy,  (hall  give  a  re-  Receiver  to  give 
ceipt  gratis,  receipts. 

4.  And  at  every  time  and  place  appointed  by  the  com-  Receiver  to  de- 
miflioners  for  the  collegers  to  pay  the  money  to  the  re- ''"««•  lifis  of  mo- 
ceiver  general,  he  fhall  deliver  a  lift  of  the  money  received  "«)'"«>*«'*• 
by  him,  to  fuch  perfon  as  two  or  more  commiflioners  fhall 

under  their  hands  appoint ;  on  pain  of  forfeiting  a  fum  not 
exceeding  20 1,  to  be  paid  into  the  exchequer,  as  the  fines 
on  aflefibrs  and  colle<5lors. 

5.  And  the  colledors  (hall  have  3d  in  the  pound,  for  Collcflor  to 
collefling  and  giving  receipts,  which  they  may  detain  out''^''^5  ^  * 
of  the  laft  payment. 

6.  If  the  collector  (hall  keep  in  his  hands  any  part  of  the  Coileftor  mak- 
money  by  him  colleded,  longer  than  the  time  limited,  or  >ne»l*f*"*^» 
ihall  pay  any  part  of  it  to  any  other  perfon  than  to  the 

receiver- general,  or  his  deputy,  he  fliall  forfeit  40I. 

And  if  any  colledlor  (hall  refufe  or  negle6l  to  pay  any 
fum  by  him  received,  or  fliall  detain  in  his  hands  any  mo- 
ney by  him  received,  and  not  pay  the  fame  as  the  a6l  di- 
rects, two  comrnifiioners  may  imprifon  him,  or  may  ffize 
his  eftate  as  well  freehold  as  copyhold,  and  all  other  eftates 
both  real  and  perfonal,  to  him  belonging,  or  which  ihall 
come  to  his  heirs,  executors,  or  adm.iniftrators.  Which 
faid  commiflioners  may  appoint  a  general  meeting  of  the 
commiflioners,  and  (hall  give  public  notice  thereof  at  leaft 
fix  days  before:  And  the  commiffioners  at  fuch  general 
meeting  may  fell  fuch  eftates,  or  any  part  thereof,  for  pay- 
ment. 

And  the  commiflioners  at  any  general  meeting  may  fum- 
mon  collectors,  v/ho  have  fraudulently  converted  land  tax 
money  to  their  own  ufe,  and  caufe  them  to  pay  the  fame, 
to  make  up  the  deficiency,  if  there  is  any  in  that  place; 
and  if  there  is  no  deficiency,  then  to  difcharge  fo  much  of 
the  proportion  charged  on  fuch  place,  as  that  money  doth 
amount  to  :  And  if  fuch  colleiior  (hall  negle6t  or  refufe  fo 
to  pay,  the  commiflioners  may  imprifon  him,  and  feize 
and  fell  his  tftate  for  payment. 

And  perfons  diftraining  upon  collectors,  mav  keep  in 
their  hands  fo  much  charges  for  niakmg  and  keeping,  or 
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othcrwife  relating  to  the  diftrefs,  as  two  commiflloners, 
»         •  who  ordered  the  diftrefs,  (hall  judge  reafonable. 

Receiver  to  cer-      ^.  And  in  cafe  of  failure  in  payment,  the  receiver  gene- 
ti  y  de  au  ts,      j.^^  £|j^]j  (.g^tj(-y  j^g  fv,j^g  Jj^^q  jjjg  exchequer ;  and  the  place 

or  perfons  neglecting  fhall  be  liable  to  procefs. 
Deficiency  to  be      8.   If  the  full  proportion  upon  any  divifion  fhall  not  be 
leanefled.  fy]|y  affefled,  levied,  and  paid  ;  or  if  any  fhare  thereof  (hall 

be  afiefl'ed  upon  any  perfoii  not  able  to  pay,  or  upon  any 
empty  or  void  houfe  or  land,  where  it  cannot  be  colledied 
or  levied  ;  or,  if  through  wiifulnefs,  neglect,  miftake,  or 
accident,  the  aflfeflment  fhall  not  be  paid  to  the  receiver 
general  or  his  deputy  :  the  fame  fhall  be  reaflefTed  upon 
fuch  divifion. 
Receiver  faifeiy  p.  If  the  receiver  general  fhall  return  any  perfons  in 
returning  ar-  grrear  who  have  paid,  he  fhall  forfeit  treble  damages  to  the 
party,  and  double  the  fum  unjuftly  certified,  to  the  king. 

And  no  receiver, (hall  return  any  place  in  arrear,  after 
three  years :  but  the  fame  fhall  be  a  debt  on  him  and  his 
fecuritics, 

Vn,  Receiver  to  pay  into  the  exchequer. 

Receiver  robbed,      I.  No  receiver  general,  or  any  of  his  agents,  fhall  main- 
tain an  atSlion  againft  the  hundred,  on  account  of  being 
robbed  in  carrying  the  money  ;  unlefs  they  be  together  in 
company,  and  in  number  three  at  the  leaft. 
Paying  ioto  the       2.  And  the  receiver  general,  within   20  days  after  the 
exchetjuer.         receipt,  fhall  pay  the  money  into  the  exchequer. 

Which  if  he  fnall  pay  otherwife  than  into  the  exche- 
quer, or  not  within  the  time  limited  ;  he  fhall  forfeit  500I, 
to  him  who  fhall  fue. 

VIIL  Duplicates  to  he  tranjmitted.     (G.) 

Duplicates  to  be       1.  The  cornmifiioners   on  or  before  y///^.  8,  or  in  20 
tranfmitted  to    jjayg  after  (all  appeals  being  firft  determined),  fhall  caufe 
re^ar"n7^into  *^   ^^  delivered    to   the  receiver  general  or   his  deputy  a 
the  exchequer,    fchedule  or  duplicate  in  parchment  under  their  hands  and 
feals,  containing  the  whole  fum  aflefled  upon  each  parifh 
or  place,  and  alfo  the  chriftian  names  and  furnames  of  the 
refpe£l:ive  aflefTors  and  colledors ;  and  fhall  tranfmit  a  like 
fchedule  or  duplicate  into  the  king's  remembrancer's  of- 
fice in  the  exchequer;  for  which  the  remembrancer,  or  his 
deputy,  fliall  give  a  receipt  ^r^/zV,  on  pain  of  lol. 

And  in  the  fchedules  to  be  tranfmitted  into  the  king's 

remembrancer's  office,  the  commiiTioners  fhall  diftinguifh 

and  fet  down  the  grofs-  fum  charged  in  any  divifion  for 

'»  double 
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double  taxes,  that  it  may  be  known  how  much  the  double 
taxes  amount  to  in  fuch  divifion. 

2.  And  by  the  t8  G.  2.  c.  18.  which  requires  that  no  Tothetlerkof 
perfon  (hall  vote  in  the  eledion  of  a  icnight  of  a  fhire,  ^^^  P""' 

for  any  lands  which  have  not  been  aflefied  to  the  land  tax 
for  12  calendar  months  next  before,  it  is  enadled,  That 
the  commiflioners  or  3  of  them  fliall  fign  and  feal  a  dupli- 
cate of  the  copies  of  the  afTeflrnents  to  be  delivered  to  them 
by  the  afleflbrs,  after  ail  appeals  determined,  and  caufe  the 
fame  to  be  delivered  to  the  clerk  of  the  peace,  to  be  kept 
amongft  the  records,  and  infpedted  by  any  perfon  without 
fee. 

3.  All  which  being  done,  the  commiffioners  clerks,  for  CommliJionm 
their  trouble  in  writing  the  airelTments,  duplicates,  and  Cerks  tojiava 
copies,  and  all  warrants,  orders,  and  inftrufiions  relating  "^'  *'?•'"  ^^' 
thereunto,  (hall  have  i|d.  in  the  pound,  to  be  paid  by  the 

receiver  general,  according  to  the  warrant  of  two  com'* 
miilioners. 

And  on  the  death  or  removal  of  the  commiffioners 
clerks,  into  whofe  cuftody  the  duplicates  of  the  fcveral 
books  of  afTefTments,  minute  books,  and  other  books  and 
papers  relating  to  the  land  tax  have  been  delivered  ;  fuch 
clerks  fo  removed,  or  the  executors  or  adminiftrators  of 
fuch  clerk  dying,  fhall  within  one  calendar  month  after 
notice  in  writing  figned  by  3  or  more  commiiTioners,  or  a 
true  copy  thereof  given  or  left  at  the  ufual  place  of  abode 
of  fuch  perfon  or  perfons,  deliver  up  all  fuch  books  and 
papers  to  fuch  perfon  as  the  faid  commiffioners  (hall  by 
fuch  notice  appoint :  on  pain  of  50 L  with  full  cofts  ;  half 
to  the  receiver  genera!  in  aid  of  the  land  tax,  and  half  to 
him  who  fhall  fue. 

IX.  General  penalty  on  officers  not  doing  their  duty, 

1.  If  any  aflefTor,  colle£tor,  or  other  perfon,  fiiall  wil- Qeag„ipe,^alt„ 
fully   neglefl  or  refufe  to  perform   his  duty,  or  fhail  be 

guilty  of  fraud  or  abufe,  three  or  more  commiffioners  may 
fine  him,  not  exceeding  40  1 ;  which  fhall  not  be  taken 
off,  but  by  a  majority  of  the  commiffioners  who  impofed 
it.  To  be  levied  by  warrant  of  the  faid  commiffioners,  by 
diftrefs  and  fale  ;  in  default  of  diftrefs  (if  not  a  peer)  to 
be  committed  to  prifon  by  two  commiffioners  till  payment. 

2.  And  all  fines  fhall  be  paid  to  the  receiver  general,  and  f^,  j,g    -^  ^^ 
paid  by  him  into  the  exchequer,  and   (hall  be  inferted  in  the  receiver  ge- 
the  duplicates  to  be  tranfmitted  into  the  office  of  the  king's  «"'• 
remembrancer. 

Other  penalties  are  annexed  to  the  feveral  ofTences. 

D  2      '  Ji.  In- 
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X.  Indemnity  qf  officers  in  doing  their  duty. 

Officers  liable  I.  No  commifiioner,  afleflbr,  or  colle<ftor,  {hall  be  !ia- 

tonopenJtie.    ^le   to   any    other   penalties   than   thofe   infli£\ed   by   the 

but  tiiofc  ofthe      CL 
art.  3". 

Tfcbiecofts.  2.  And  pcrfons  fued  for  any  thing  done  in  the  execu- 

tion hereof,  may  plead  the  general  iflue,  and  have  treble 
cods. 
1 

Note ;  The  bufinefs  of  the  commiflloners  of  the  land 
tax,  in  relation  to  the  duties,  upon  the  pcrquifites  of  of- 
fices, is  treated  of  under  the  title  Office  ;  and  in  relation 
to  the  duties  upon  houfes  and  Vv'indows,  the  fame  is  treated 
of  under  the  title  Houfes. 

A,  Precept  to  the  high  conftable  to  return  afieflbrs. 

f  To  yohn  Bourne fs^  gentleman,  high  con- 
Weftmorland.    \  flable  of  the  Eaft  Ward  within  the  faid 
I  county. 

'T'^T'E  the  commijfioners  of  the  land  tax  for  the  faid  county^ 
whofe  77arms  are  hereunto  Jet^  and  feals  affixed^  do 
hereby  require  you  forthwith  upon  the  receipt  hereof^  to  tffue  out 
your  warrants  to  all  the  petty  confiahies  within  your  faid 
wardf  in  the  form  or  to  the  eff eSl  hereunder  following  \  that  is 

Weflmorland,     V    t-     l  n.  li      r 

tr  A  Txr    J        i     I  o  the  conltable  or . 

Ealt  Ward.       I 

T>  Y  virtue  of  a  precept  from  the  cctnmifftoners  of  the  land 
-■^  tax  for  the  faid  county  to  me  direSied,  you  are  hereby 
required  forthwith  to  give  notice  to  the  la/i  colleSiors  of  the 
faid  duty  within  your  conjlablewick^  that  they  and  every  of  them 
do  perjonally  appear  before  the  faid  cornmiffioners  at  — — — -  in 

-■ '  -'  ■  ■■  in  the  faid  county  ^  on  ••  the day  of- 

at  the  hour  of in  the  forenoon  of  the  fame  day,  in  order  1o 

be  appointed  affeffors  of  the  Jaid  duty  for  this  prefent  year^ 
and  at  the  fame  time  to  receive  their  charge,  how  and  in  what 
manner  to  make  their  affeffments,  and  otherwife  how  to  proceed 
in  the  execution  of  their  faid  office,  y^nd  be  you  then  there,  to 
certify  uihat  you  flmll  have  done  in  the  execution  hereof.  Here- 
in fail  you  not.  Given  under  my  hand  the  — — —  day  of  — — ■ 
in  the  year  of  our  Lord  ——— 

John  Bownefs,  high  conjlable. 

And 
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And  ih'ii  you  the  [aid  high  conjlahle  are  in  noiu'ife  to  omiu, 
tn  the  peril  that  Jhall  enfue  thereof.  Given  under  our  hands 
andfeah  the day  of in  the  year  of  our  Lord  — ^ 

B.  Appointment  of  afTeflbrs  of  the  land  tax,  with 

their  charge. 

Weftmorland.     T?^  virtue  of  on  a^  for  granting  an  aid 

^^  to  his  majejiy  by  a  land  tax,  at  four  Jhii- 

lings  in  the  pound,  for  the  fervice  of  this  prefent  year.  We  the 

commiffojiers  of  the  faid  duty  for  the  county  afore fa'id  do  hereby 

nominate  and  appoint to  be  ajj'ejfors  of  the  faid  duty^ 

within  the  towrijhip  cf in  the  county  cforefaid.     And 

we  do  hereby  require  you  the  faid  offjjhrs,  to  make  your  affeffment 
for  the  fame,  according  to  the  proportions  of  the  lap  affeff- 
ment for  the  faid  duty  within  your  faid  toivnjhip.  And  of 
your  faid  affeffment  you  are  to  make  o\t  two  duplicates  in  zvri- 
iingy  and  fign  the  fame  with  your  name:  ;  and  the  fame,  toge- 
ther with  the  names  of  two  or  more  able  and fuficient  inhabit- 
ants to  be  collectors,  you  are  to  deliver  unto  us  at  —-  in 

•  in'the  county  afore  faid,  on the day  of 

at  the  hour  of  ■ in  the  forenoon  of  the  fame  day.     And 

you  are  to  give  notice  to  the  faid  per  fans  to  be  by  you  returned  for 
coUeSiors,  that  they  alfo  do  appear  at  the  fame  time  and  place ^ 
to  receive  their  appointment  and  charge.  Given ,  under  our 
hands  and  feals^  the  •  day  of  ■  in  the  year  of  our 

Lord . 

C.  Appointment  and  charge  of  the  colleftors  of  the 

land  tax,  with  warrant  to  colle6t. 

Weftmorland.  "Xll/E  the  commiffioners  of  the  land  tax  for 
^^  the  faid  county,  whofe  names  are  here- 
unto fet,  and  feals  affixed,  do  hereby  nominate  and  appoint 
— — —  to  be  colleSfors  of  the  land  tax  for  the  townflnp  of 
— — —  in  the  faid  county,  for  this  prefent  year  ;  and  do  hereby 
empower  them  to  demand,  colleSf^  and  receive  the  fame.  And 
you  the  faid  colledors  are  hereby  required,  within  ten  days 
after  your  receipt  hereof,  to  caufe  puhlick  notice  to  be  given  in 
the  church  or  chapel  immediately  after  divine  fervice  on  the 
Lord^s  day,  and  to  caufe  the  like  notice  in  zuriting  to  be  ajfixed 
on  the  door  of  Juch  church  or  chapel,  that  all  appeals  againfl 
the  affeffment  for  the  fame,  will  be  finally  heard  and  deter- 
mined by  the  faid  commiffioners,  at in in  the  faid 

county,  on  the day  of now  next  enfuing.     And  if 

after  the  time  offuch  determination,  any  perfon  fhall  refufe  or 
negle5i  to  pay  the  jame  upon  demand^  you  are  hereby  required 

D  3  forthwith 
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forthwith  to  give  notice  unto  us  thereof,  that  fuch  further  pro- 
ceedings may  be  had  therein^  as  to  the  latv  doth  appertain.  And 
the  fame.,  when  collect  ed^  you  are  hereby  required  to  pay  unto  the 
receiver  general  or  his  deputy y  at  the  times  and  places  hereafter 
following  ;  that  is  to  fay,  dedudling  out  of  the  laji  pay- 
ment thereof  ^dfor  every  pound  by  you  colleSled^  for  your  trou' 
hie  in  collelling  and  giving  receipts.     Given  under  our  hands 

and  fealsy  the  «   '■  -  ■  -  day  of in  the  year  of  our 

Lord  — — 

D.  Complaint  to  the  commifiioners  on  the  land  tax 

not  paid. 

Weftmorland.      A     C.  and  B.  C.  colkBors  of  the  land 

•^^  •   tax  for  the  divifton  of in  the 

faid  county  y  complain  to  us  two  of  the  commijjioners  of  the  land 

tax  for  the  faid  county^  that  A.  O.  of in  the  faid 

county^  yeoman,  refufeth  (after  demand  by  the  faid  colletlors 
duly  made)  to  pay  his  rate  or  affeffment  to  the  land  tax  in 
the  laid  divifton  :  And  thereupon  they  pray  that  jufiice  may  be 
done. 

Before  us  A.  C. 

D.  E.  B.  C. 


F.  G. 


E.  Summons  thereupon. 


Weflmorland 


and.      \ 


To  A.  O.  of ' ■  in  the  faid  county. 


yeoman. 


■\yt7"E  whofe  names  are  hereunto  fet  and  feals  affixed,  two 
of  the  commiffibners  of  the  land  tax  for  the  faid  county 
for  this  prefent  year,  do  hereby  fummon  you  perfonally  to  ap- 
pear before  us  at  the  houfe  of  — in  • in  the  faid 

county,  on the day  of •  at  the  hour  of in 

the noon  of  the  fame  day,  to  fhew  caufe  why  you  refufe 

to  pay  your  proportion  of  the  rate  or  affeffment  towards  the  land 
tax  within  the  divifton  of  •  in  the  faid  county.     Given 

under  our  hands  and  feals  the  ■■■■■  ■  day  of  •  in  the  year 

of  our  Lord  — — . 


F.  Diftrefs. 
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f    To  A.  C.  &  B.  C.  coUeaon  of  the  land 
Weflmorland.    \    tax  for  the  divijhn  of  •— —  in  the  faid 
L    county. 


WJ  H  E  R  E  A  S  in   and  hy  a  rate  and  ajfejfment  made 
^  '     and  ftgned  according  to  the  Jiaiute  in  that  cafe  made^ 

A.  O.  of in  the  jaid  county^  yeoman^  is  rated  and  af- 

fejfed  towards  the  land  tax  in  the  f aid  divifion  for  this  prefent 

year  the  f urn  of .    And  whereas  it  duly  appears  to  us,  Uuy 

of  the  commijfioners  of  the  land  tax  for  the  f aid  county,  that 

the  faidfum  of hath  been  lawfully  demanded  of  the  faid 

A.  O.  and  that  the  faid  A,  O.  hath  refufed  and  doth  refufe 
to  pay  the  fame  ;  and  whereas  the  faid  A.  O.  having  appeared 
before  us  in  purfuance  of  our  fummons  for  that  purpofe^  hath  ■ 
not  fhewed  to  us  any  fufficient  caufe  why  the  fame  JJiould  not  be 
paid  :  [Or,  Arid  whereas  it  hath  been  duly  proved  to  us,  that 
the  faid  A.  O,  hath  been  duly  fummoned  to  appear  before  us 
the  faid  cc?nmiffisners^  to  fhew  caufe  why  the  fame  fhould  not  he 
paid,  but  he  the  faid  A.  O.  hath  negleSied  to  appear  according 
to  fuch  fummons,  and  hath  not /hewed  to  us  any  fufficient  caufe 
why  the  fame  fhould  not  be  paid ;]  Thefe  are  therefore  to  require 
you  forthwith  to  make  dijirefs  of  the  goods  and  chattels  of  him 
the  faid  A,  O.  and  if  within  ihe  fpace  ff  four  days  next  after 
fuch  dijirefs  by  you  taken,  the  faid  fum^  together  with  ihe  charges 
of  keeping  the  faid  dijirefs .^  fl^ail  not  be  paid,  that  then  you  do 
cauje  the  faid  dijirefs  to  be  appraifed  by  two  inhabitants  or  other 
fufficient  perfons,  and  to  fell  the  fame,  returning  to  him  the  faid 
A.  O.  the  overplus,  the  charges  of  taking  and  keeping  the  faid 
difirefs  being  firji  deducted. 


G.  Form  of  the  duplicates  to  be  tranfmitted  to  the 
receiver  general,  and  into  the  exchequer. 

Weftmorland.  A  SCHEDULE,  containing  the  whole 
-'^  furn  affeffed  upon  each  parifh  or  place, 
within  the  Eaft  Ward  of  the  faid  county,  for  and  towards 
an  aid  granted  to  his  majejly  by  a  land  tax  to  be  raifed  in  Great 
Britain,  for  the  frvice  of  the  year  07ie  th ouf and  f even  hundred 
and  feventy- five,  and  alfo  the  chriflian  names  and  furnames  of 
the  refpeSiive  ajfeffors  and  coUeSiors  ;  made  by  us  whofe  names 
<ns  hereunto  fet  andfeah  affixed,  comuiiffiiQners  af  ihe  land  tax 

D  4  P^ 
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for  the  faid  county^  this  •  day  of         ■»,  in  the  year 

aforefaid, 

I.  s,       d, 

Orton — »— — — .  22  17       4. 

AfTefibrs    ?  c' D 
CoIIe^ors   <   p*  tt 

Raifbeck 34       j      4 

Aff^ffors  I    I;  K^_ 

Colleftors  {   J?;  °-        (,„dfo„„., 


LA  P.  C  E  N  Y  comes  from  htrodnium^  latrociny  ;  and 
by  conti action,    or   rather   a.bufe,   larceny^     n  Init» 
107. 

/.  Of  grand  larceny  in  general, 
IL  Of  petit  larceny. 

III.  Larceny  from  the  perfon, 

IV.  Larceny  from  the  houfe. 

V.  Larceny  in  a  booth  or  tent. 
VL  Larceny  on  a  navigable  river  * 
VI  I.  Other  larcenies. 

VIIL  Receiving  ft olen  goods. 

IX,  Offering  goods  fufpe5fed  to  he  flolen^  to  he  pawned 
or  fold.  ' 

X.  Advertifing  or  receiving  a  reward  for  helping  to 

ftolen  goods. 
XL  Charges  of  profecution  and  convi£iion  how  to  h$ 
paid. 

I.  Of  grand  larceny  in  general. 

Grand  larceny  is  a  felonious  and  fraudulent  tah'ng,  and 
carrying  away^  iy  any  perfon,  of  the  mere  perfonal  goods  of 
ano'.her^  above  the  value  of  I2d.      I  Haw.  89. 

Fehn'icui  and  fraudulent'^  Felony  is  always  accompanied 
with  an  evil  intention,  and  therefore  (hall  not  be  imputed 

to 


to  a  mere  miftake  or  mifanimadverfion  ;  as  where  perfons 
break  open  a  door,  in  order  to  execute  a  warrant,  which 
will  not  juftify  fuch  a  proceeding ;  for  in  fuch  cafe  there 
is  no  felonious  intention.      I  Haw,  65. 

For  it,  is  the  mind  that  makes  the  taking  of  another's 
goods  to  be  felony,  or  a  bare  trefpafsonly  ;  but  becaufe  the 
variety  of  circumftances  is  fo  great,  and  the  complications 
thereof  fo  mingled,  that  it  is  impoffible  to  prefcribe  all  the 
circumftances  evidencing  a  felonious  intent,  or  the  con- 
trary ;  the  fame  muft  be  left  to  the  due  and  attentive  con- 
lideration  of  the  judge  and  jury,  wherein  the  beft  rule  is, 
in  doubtful  matters  rather  to  incline  to  acquittal  than 
conviction.  Only  in  general  it  may  be  obferved,  that  the 
ordinary  difcovery  of  a  felonious  intent  is,  if  the  party  doth 
it  fecretly,  or  being  charged  with  the  goods  denies  it. 
I  H.  H.  509. 

Bat  neverthelefs,  doing  it  openly  and  avowedly  doth 
not  excufe  from  felony.  So  where  a  man  came  to 
Srnithjleld  market  to  fell  a  horfe,  and  a  jockey  coming 
thither  to  buy  a  horfe,  the  owner  delivered  his  horfe 
to  the  jockey  to  ride  up  and  down  the  market  to  try 
his  paces,  but  infl:ead  of  that,  the  jockey  rode  away 
with  the  horfe,  this  was  adjudged  felony.     Kel.  82, 

So  where  a  perfon  came  into  a  fempftrefs's  (hop,  and 
cheapened  goods,  and  ran  away  with  the  goods  out  of  the 
fhop,  openly,  in  her  fight,  this  was  adjudged  to  be  felony. 
Raym.  276, 

So  where  a  man  comes  into  a  houfe,  by  colour  of  a  writ 
of  execution,  and  carries  away  the  goods;  or  fues  out  a 
replevin  to  get  another  man's  horfe,  and  then  runs  away 
with  him  ;  this  is  felony  under  colour  of  law.  2  Ventr, 
94..     Kel.  %i. 

Taking]  All  felony  includes  trefpafs  ;  and  every  indi(5l- 
ment  mutt  have  the  words  felonloujly  took,  as  well  as  carried 
away:  from  whence  it  follows,  that  if  the  party  be  guilty 
of  no  trefpafs  in  taking  the  goods,  he  cannot  be  guilty  of 
felony  in  carrying  them  away,      i  Haw,  89. 

And  from  this  ground  it  hath  been  holden,  that  one 
who  finds  the  goods  which  I  have  loft,  and  converts  them 
to  his  own  ufe,  with  intent  to  fteal  them,  is  no  felon; 
and  a  fortiori  therefore  it  muft  follow,  that  one  who  has 
the  a£lual  pofleflion  of  my  goods  by  my  delivery,  for  a 
ipecial  purpofe,  as  a  carrier  who  receives  them,  in  order  to 
carry  them  to  a  certain  place  ;  or  a  taylor  who  has  them 
in  order  to  make  me  a  fuit  of  clothes ;  or  a  friend  who  is 
entruftfid  with  them  to  keep  them  for  my  ufe, — cannot  be 
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faid  to  fteal  them,  by  embezzling  of  them  afterwards.     1 
Jiaiu.  89. 

But  yet  it  hath  been  refolved,  that  if  a  carrier  open  a 
pack,  and  take  out  part  of  the  goods  ;  or  a  weaver,  who 
has  received  filk  to  work,  or  a  miller  who  has  corn  to 
grind,  take  out  part  thereof,  with  intent  to  fteal  it, — it  is 
felony,      i  Haw.  go. 

So  where  a  man's  goods  are  in  fuch  a  place,  where  or- 
dinarily they  are  or  may  be  lawfully  placed,  and  a  perfon 
takes  them,  with  intent  to  fteal  them,  it  is  felony  ;  and 
the  pretence  of  finding  mufl:  not  excufe.      i  H.  H.  506. 

So  if  a  man's  horfe  be  going  upon  a  common  where  he 
has  a  right  to  put  him,  and  another  take  the  horfe  with 
intent  to  Heal  him,  it  is  no  finding,  but  a  felony,  i  H.  H. 
506. 

So  alfo,  if  the  horfe  ftray  into  a  neighbour's  ground  or 
common,  it  is  felony  in  him  that  fo  takes  him.  But  if  the 
owner  of  the  ground  takes  him  doing  damage,  or  the  lord 
feize  him  as  a  ftray,  though  perchance  he  hath  no  title  fo 
to  do,  yet  here  is  not  a  felonious  intention,  and  therefore 
cannot  be  felony,      i  H.  H,  506. 

If  one  man's  fheep  ftray  into  another  man's  flock,  and 
that  other  perfon  drives  it  along  with  his  flock,  and  by  bare 
miftake  {hears  it,  this  taking  is  not  a  felony ;  but  if  he  knevir 
it  to  be  another's,  and  marks  it  with  his  mark,  this  is  an 
evidence  of  felony.      1  H.  H,  507. 

Lord  Hale  fays,  if  one  man  take  another  man's  hay  or 
corn,  and  mingles  it  with  his  own  heap  or  ftock  ;  or  take 
another  man's  cleth,  and  embroider  it  with  filk  or  gold ; 
fuch  other  perfon  may  retake  the  whole  heap  of  corn,  or 
cock  of  hay,  or  garment  and  embroidery  alfo;  and  this 
retaking  is  no  felony,  nor  fo  much  as  a  irefpafs.   i  H.  H. 

513- 

It  feems  generally  agreed,  that  one  vi^ho  has  the  bare 
charge,  or  the  fpecial  ufe  of  goods,  but  not  the  pofleflion 
of  them  ;  as  a  fliepherd  who  looks  after  my  fheep,  or  a 
butler  who  takes  care  of  my  plate,  or  a  fervant  who  keeps 
a  key  to  my  chamber,  or  a  gueft  who  has  a  piece  of  plate 
fet  before  him  in  an  inn,  may  be  guilty  of  felony  in  fraudu- 
lently taking  away  the  fame,     i  Hsw.  90. 

By  the  21  //.  8.  c.  7,  Servants  imbezilling  their  mafter's 
goods  to  the  value  of  40s  or  above  (although  this  taking  be 
no  trefpafs)  (hall  be  puniftied  as  felons.  But  this  fliali  not 
extend  to  any  apprentice,  nor  to  any  perfon  within  18  years 
of  age. — And  by  the  12  Ann.  c.  7.  If  it  is  taken  out  of  ari 
houfe,  or  outhoufe,  it  is  felony  without  benefit  of  clergv. 

Alfo 


Alfo  by  the  3  W.  c.  9.  If  any  perfon  (hall  take  away 
with  intent  to  fteal,  or  imbezil,  any  furniture  out  of  his 
lodging,  he  {hall  be  guilty  of  felony. 

And  carrying  away]  To  make  it  come  within  this  dc- 
fcription,  it  feemeth  that  any  the  leafl  removing  of  the  thing 
taken  from  the  place  where  it  was  before,  is  fufficient  for 
this  purpofe,  though  it  be  not  quite  carried  ofr:  And  upon 
this  o-round,  the  gaeft,  who  having  taken  ofFthe  fheets  from 
his  bed,  with  an  intent  to  fteal  them,  carried  them  into  the 
hall,  and  was  apprehended  before  he  could  get  out  of  the 
houfe,  was  adjudged  guilty  of  larceny  :  So  alfo  was  he,  who 
having  taken  an  horfe  in  a  clofe,  with  an  intent  to  fteal  him, 
was  apprehended  before  he  could  get  him  out  of  the  clofe. 
I  Haw.  93. 

By  any  per/on'}  A  wife  may  be  guilty  thereof,  by  ftealing 
the  goods  of  a  ftranger  j  but  not. by  ftealing  the  goods  of 
herhufband.  i  Haw.qi. 

It  is  faid  by  Mr.  Daiton  and  others,  that  it  is  no  felony 
for  one  reduced  to  extreme  neceffity,  to  take  fo  much  of 
another's  viduals,  as  will  fave  him  from  ftarving  ;  but  lord 
Hale  fays,  that  this  rule  by  the  law  of  England  is  falfe  ;  and 
therefore  that  if  a  perfon  being  under  necefiity  for  want  of 
victuals  or  clothes,  fteals  another  man's  goods,  it  is  felony. 
I  H  H.  54. 

If  one  ftealeth  another  man's  goods,  and  afterwards  ano- 
ther ftealeth  the  fame  from  him  j  the  owner  may  charge  the 
firft  or  fecond  felon  at  his  choice.     Dalt,  c.  162. 

'  An  alien,  whofe  fovereign  is  in  amity  with  the  crown 
of  England,  refiding  here,  and  receiving  the  protedtion  of 
thelaw,  oweth  a  local  allegiance  to  the  crown  during  the 
time  of  his  refidence,  and  if,  during  that  time,  he  com- 
mitteth  an  offence,  he  (hall  be  liable  to  be  punifhed  for  the 
fame,  even  as  a  natural  born  fubjedl.  For  his  perfon  and 
perfonal  eftate  are  as  much  under  the  prote<5lion  of  the  law, 
as  the  natural  born  fubjed's ;  and  if  he  is  injured  in  either, 
he  hath  the  fame  remedy  at  law  for  fuch  injury.    Fojf.  185. 

So  alfo,  an  alien  whofe  fovereign  is  at  enmity  with  us, 
living  here  under  the  king's  prote6lion,  committing  of- 
fences, may  be  proceeded  againft  in  like  manner;  for  he 
oweth  a  temporary  local  allegiance,  founded  on  that  (hare 
of  proteflion  he  receiveth.     id. 

So  alfo  a  prlfoner  of  war,  although  he  is  not  properly 
fubjeft  to  the  municipal  laws  of  this  realm,  yet  if  he  com- 
mits any  offence  againft  the  law  of  nations,  or  the  light 
of  nature  and  the  fundamental  laws  of  all  (bciety,  be  is 
liable  to  anfwer  in  the  ordinary  courfe  of  juftice,  as  other 
perfons  offending  in  like  manner  arci    As  in  the  cafe  of 

Peter 


6q  flatten?. 

Peter  MoUeres,  a  French  prifoner,  who  was  jndi^led  afc 
the  gaol  delivery  for  the  city  of  Brijlol  in  Auguji  1758, 
before  Sir  Michael  Fojler^  for  privately  ftealing  in  the  fliop 
of  a  goldfmith  and  jeweller,  a  diamond  ring,  valued  at 
20 1.  Sir  Af/V^tfi?/fays,  he  thought  it  highly  improper  to 
proceed  capitally  upon  a  local  ftatute,  againft  a  prifoner  of 
war;  and  therefore  advifed  the  jury  to  acquit  him  of  the 
ciicumftance  of  ftealing  in  the  (hop  as  by  the  ftatute,  and 
to  find  him  guilty  of  fimple  larceny  to  the  value  laid  in  the 
indi«5lment.  Accordingly,  he  was  burnt  in  the  hand,  and 
fent  to  the  prifon  appointed  for  French  prifoners.  id.  188. 

Of  the  mere  perfonal  goods']  Mere;  for  if  the  perfonal 
goods  favour  any  thing  of  the  realty,  it  cannot  be  larceny. 
And  therefore  they  ought  to  he  no  way  annexed  to  the 
freehold  ;  therefore  it  is  no  larceny,  but  a  bare  trefpafs,  to 
flea!  corn  or  gtafs  growing,  or  apples  on  a  tree;  but  it  is 
larceny  to  take  them  being  fevered  from  the  freehold,  as 
wood  cut,  grafs  in  code;,  flones  digged  out  of  the  quarry  ; 
and  this,  whether  they  are  fevered  by  the  owner,  or  even 
by  the  thief  himfelf,  if  he  fever  them  at  one  lime,  and 
then  come  again  at  another  time  and  take  them.  1  Haw. 
93.     I  //.  //.  510. 

But  by  the  4  G,  2.  c.  32.  Every  perfon  who  ftiall  fteal, 
rip,  cut,  or  break,  with  intent  to  fteal,  any  lead,  iron 
bar,  iron  gate,  iron  palifadoe,  or  iron  rail,  fixed  to  any 
building,  or  in  any  garden,  orchard,  court-yard,  fence, 
or  out-let  belonging  to  any  building ;  he,  his  aiders  and 
abettors,  and  alfo  all  who  (hall  knowingly  buy  or  receive 
the  fame,  fhall  be  guilty  of  felony,  and  be  tranfportcd  for 
fcven  years. 

And  by  the  21  G.  3.  c.  68.  Every  perfon  who  fhall 
fteal,  rip,  cut,  break,  or  remove,  with  intent  to  fteal,  any 
copper,  brafs,  bell-metal,  utenfil,  or  fixture,  being  fixed 
to  any  building,  or  in  any  garden,  orchard^  court  yard, 
fence,  or  out-let  belonging  to  any  building ;  or  any  iron 
rails  or  fencing  <et  up  /jr  fixed  in  any  fquare,  court,  or 
other  place;  he,  his  aiders  and  abettors,  and  alfo  all  who 
ihall  knowingly  buy  or  receive  the  fame,  fhall  be  guilty  of 
felony,  and  tranfported  for  fevcn  years,  or  detained  in  pri- 
fon and  kept  to  hard  labour,  not  exceeding  three  years  nor 
lefs  than  one,  and  within  that  time,  if  the  court  ftiall 
think  fit,  ftiall  be  once  or  oftner,  but  not  more  than  thrice, 
pubiickly  whipped, 

Alfo  the  goods  ought  to' have  feme  worth  in  themfelves, 
and  not  to  derive  their  whole  value  from  the  relation  they 
bear  to  fome  other  thing,  which  cannot  be  ftolen  ;  as  papef 
or  parchment,  on  which  are  written  afTuranccs  concerning 

lands. 
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lands,  or  obligations,  or  covenants,  or  other  fecurities  (ot 
a  debt,  or  other  chs/e  in  action,     i  Haw.  93. 

But  by  the  8  H.  6.  c.  12.  If  any  perfon  fhall  fteal  any 
record  or  procefs  belonging  to  any  of  the  courts  at  IFe/i- 
mirifter.^  by  reafon  whereof  any  judgment  Ihall  bereverfed, 
he  fhall  be  guilty  of  felony. 

And  by  the  2  G.  2.  c.  25.  If  any  perfon  Ihall  fteal,  or 
take  by  robbery,  any  exchequer  order  or  tallies,  or  other 
lorders,  intitling  any  other  perfon  to  an  annuity  or  (hare 
in  any  parliamentary  fund  ;  or  any  exchequer  bills;  bank 
Tiotes  ;  ^Quth  Sea  bonds ;  Eaji  India  bonds  ;  dividend  war- 
rants of  the  bank,  South  Sea  company,  EaJi  India  company, 
or  any  other  company;  bills  of  exchange  ;  navy  bills  or 
debentures;  goldfrniths  notes  for  payment  of  money;  or 
ether  bonds  or  warrants,  bills,  or  promiflbry  notes  for 
payment  of  money  ;  he  (hall  be  guilty  of  felony,  with  or 
without  the  benefit  of  clergy,  in  the  fame  manner  as  he 
vould  have  been,  if  he  had  ftolen  or  taken  by  robbery  any 
ether  goods  of  the  like  value  with  the  money  due  thereon  : 
But  not  to  work  corruption  of  blood. 

The  goods  ought  alio  not  to  be  things  of  a  bafe  nature, 
as  dogs,  cats,  bears,  foxes,  monkeys,  ferrets,  and  the 
like;  which>  howfoever  they  may  be  valued  by  the  owner, 
iliall  never  be  fo  highly  regarded  by  the  law,  that  for  their 
fakes  a  man  (hall  die:  But  yet  the  dealing  of  an  hawk, 
knowing  it  to  be  reclaimed,  is  felony  by  the  common  lav/ 
and  by  ftatute,  in  refpeil  of  that  very  high  value  which  was 
formerly  fet  upon  that  bird,      i  Haw,  93. 

Of  another']  It  feems  agreed,  that  the  taking  of  goods* 
whereof  no  one  had  a  property  at  the  time,  cannot  be  fe- 
lony ;  and  therefore  that  he  who  takes  any  treafure  trove, 
or  a  wreck,  waif,  or  ftray,  before  they  have  been  feized 
by  the  perfons  who  have  a  right  thereto,  is  not  guilty  of 
felony,  but  fhall  be  punifhed  by  fine,      i  Huzv.  94. 

But  yet  the  taking  of  thefc  mufi:  be,  where  the  party 
that  takes  them,  really  believes  them  to  be  fuch,  and  co- 
lours not  a  felonious  taking  under  fuch  a  pretence ;  for 
then  every  felon  would  cover  his  felony  under  that  pre- 
tence.    1  H.  H.  506. 

Neither  (hall  he  who  takes  fifh  in  a  river  or  other  great 
water,  wherein  they  are  at  their  natural  liberty,  be  guilty 
of  felony  ;  as  he  may  be,  who  takes  them  out  of  a  trunk 
or  pond*      i  Hazu.  94. 

Upon  the  like  ground  it  feems  clear,  that  a  man  cannot 

commit  felony,  by  taking  hares  or  conies  in  a  warren,  or 

old  pigeons  being  out  of  the  houfe  ;  but  it  is  agreed,  that 
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one  may  commit  larceny,  in  taking  fuch  or  any  other 
creatures /^r<!p  natures,  if  they  be  fit  for  food,  and  reduced 
to  tamenefs,  and  known  by  him  to  be  fo.      i  Haw.  94. 

Ali'o  it  is  faid,  that  there  may  be  felony  in  talcing  goods 
the  owner  whereof  is  unknown;  in  which  cafe,  ihe  king 
fnall  have  the  goods,  and  the  offender  (hall  be  indided  for 
taking  the  goods  of  a  perfon  unknown ;  and  it  feems  that 
in  fome  cafes  the  law  will  rather  feign  a  property,  where 
in  ftridlnefs  there  is  none,  than  fufFer  an  offender  to  efcape. 
I  Haw.  94. 

He  whofleals  goods  belonging  to  a  parifii  church,  may 
be  indi(5led  for  ftealing  the  goods  of  the  parifhioners.  i 
Haw.  94. 

And  it  hath  been  adjudged,  that  he  who  takes  off  a 
fhroud  from  a  dead  corps,  may  be  indided  as  having  ftolen 
it  from  him,  who  was  the  owner  thereof  when  it  was  put 
on;  for  a  dead  man  can  have  no  property,     i  Haw,  94, 

Jbove  the  value  of  12  d]  The  learned  editor  of  Haie's 
hiftory  of  the  pleas  of  the  crown  ojjferves,  that  in  former 
times,  though  the  punifhment  of  theft  was  capital,  yet  the 
criminal  was  permitted  to  redeem  his  life  by  a  pecuniary 
ranfom  ;  but  in  the  g  H.  i.  it  was  enabled,  that  whoever 
was  convi61:ed  of  theft  fhould  be  hanged,  and  the  liberty 
of  redemption  was  entirely  taken  away  ;  which  law  con- 
tinues to  this  day.  But  confidering  the  alteration  in  the 
value  of  money,  the  feverity  of  it  is  much  greater  now 
than  it  was  then  j  for  12  d  would  then  purchafe  as  much 
as  40s  will  now:  And  yet  a  theft  above  the  value  of 
12  d  is  {till  liable  to  the  fame  punifhment.  Upon  which 
Sir  H.  Spchnon  juf^ly  obferves,  that  while  all  things  elfe 
have  rifen  in  their  value,  and  grown  dearer,  the  life  of  man 
is  become  much  cheaper ;  and  from  hence  takes  occa- 
lion  to  wifh,  that  the  ancient  tendernefs  of  life  were  again 
reftored.      1  H.  H.  12. 

And  lord  Coke,  obferving  that  when  the  f^atute  of  the 
3  Ed.  I.  was  made,  which  makes  flealing  of  goods  above 
the  value  of  12  d  to  be  grand  larceny,  the  ounce  of  filver 
was  of  the  value  of  20  d,  and  now  it  is  of  the  value  of  5  s 
and  above,  draws  this  conclufion,  that  the  thing  flolen  ought 
to  be  reafonably  valued,  that  is,  having  refpe6l  to  the  great 
alteration  in  the  value  of  money,  2  /«/?.  189,  190.  For 
20s  were  then  a  real  pound  weight;  which  name  we  flill 
retain,  altho'  the  weight  is  much  diminifhed. 

If  two  perfons  or  more,  together,  fleal  goods  above  the 
value  of  1 2  d,  every  one  of  them  is  guilty  of  grand  larceny  ; 
for  each  perfon  is  as  much  an  offender  as  if  he  had  been 
alone,     i  Haw.  95. 

3  Alfa 


Alfo  it  feems  the  current  opinion  of  all  the  old  books, 
that  if  one  at  feveral  times  fteal  feveral  parcels  of  goods, 
each  under  the  value  of  1 2  d,  but  amounting  in  the  whole 
to  more,  from  the  fame  perfon,  and  be  found  guilty  thereof 
on  the  fame  indiiElment,  he  ihall  have  judgment  of  death 
as  for  grand  larceny  i  but  this  feverity  is  (eldom  pradifed. 
1  Haw.  95. 

//.    Of  petit  larceny. 

Petit  larceny  agrees  with  grand  larceny  in  the  feveral 
particulars  above  mentioned,  except  only  the  value  of  the 
goods  (and  except  as  hereafter  followeth) ;  fo  that  where- 
ever  an  offence  would  amount  to  grand  larceny,  if  the 
thing  ftolen  were  above  the  value  of  12  d  j  it  is  petit  lar- 
ceny, if  it  be  but  of  that  value  or  under,     1  Haw.  95. 

And  if  one  be  indided  for  flealing  goods  to  the  value  of 
10  s,  and  the  jury  find  fpecially,  as  they  may,  that  he  is 
guilty,  but  that  the  goods  are  worth  but  10  d;  he  (hall 
not  have  judgment  of  death,  but  only  as  for  petit  larceny; 
I  Haw.  95. 

In  petit  larceny  there  can  be  no  accefTaries,  neither  be- 
fore nor  after,     i  H.  H.  530. 

By  the  3  Ed.  i.  c.  15.  Perfons  indi£led  of  petit  larceny, 
if  they  were  not  guilty  of  fome  other  larceny  aforetime,  are 
bailable  by  juftices  of  the  peace.  And  it  feems  to  be 
agreed,  that  there  is  no  neceflity,  that  fuch  perfon  be  of 
good  reputation  :  But  yet  if  the  crime  be  open  and  manifef^, 
it  feems  that  they  ought  not  to  be  bailed ;  but  if  there  be 
any  colour  of  probability  for  their  innocence,  it  feems  mofl: 
agreeable  to  the  intention  of  the  ftatute  to  bail  them.  2 
Haiv.  101. 

For  a  juflice  of  the  peace,  before  whom  an  ofFender  fhall 
be  brought  for  petit  larceny  out  of  feilions,  may  not  punifh 
the  faid  ofFender  by  his  difcretion,  2nd  fo  let  him  go  j  but 
niuft  have  him  committed  or  bailed,  to  the  intent  he  may 
come  to  his  trial,  as  in  cafes  of  other  felonies :  And  if  upon 
his  trial,  the  jury  fhall  find  the  goods  flolen  to  exceed  12  d 
in  value,  the  ofFender  fhall  have  judgment  to  die  for  the 
fault.     Dalt.  c,  154. 

It  feemeth,  that  all  petit  larceny  is  felony,  and  confe- 
quently  requires  the  word  felonioujly  in  an  indictment  for 
it ;  yet  it  is  certain,  that  it  is  not  punifhable  with  the  lofs  of 
lite  or  lands,  but  only  with  the  forfeiture  of  goods,  and 
whipping,  tranfporlation,  or  other  corporal  punifhment.  i 
Haiv,  95, 

///.  Lar- 
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///.  Larceny  from  the  per/on. 

If  the  goods  are  taken  from  a  man's  perfon,  the  ofFence 
receives  a  farther  degreeof  guilt ;  and  if  it  is  attended  with 
putting  him  in  fear,  it  is  called  robbery  j  for  which  fee  that 
litle. 

If  it  is  without  putting  him  in  fear,  then  it  is  called  barely 
larceny  from  the  perfon,      i   Haw,  95. 

If  it  is  done  privily  without  his  knowledge,  by  picking  of 
pockets,  or  otherwise,  it  is  excluded  from  the  benefit  of 
clergy  by  the  8  EL  c.  4.  (That  is,  if  the  thing  ftolen  be 
above  the  value  of  i2d.  1  H.  H.  366.)  But  this  ftatute 
extendeth  not  to  acceflaries,  either  before  or  after.  2 
Havj.  350. 

Jf  it  is  done  openly  and  avowedly  before  his  face,  it  is 
■within  the  benefit  of  clergy,  (i  Haw.  97.)  except  where  it 
is  committed  in  a  dwelling-houfe,  or  outhoufe  thereunto 
belonging,  to  the  value  of  40  s,  from  which  the  benefit  of 
clergy  is  taken  away,  by  the  12  Ann,Ji,  i.  c,  7.  hereafter 
follovving. 

IV,  Larceny  from  the  houfe. 

This  muft  be  underflood  where  the  ofFence  falls  fhort  of 
burglary. 
Robbing  a  dwel-       i.  By  the  3  W,  c.  9.  Evcry  pcrfon  that  (hall  felonioufly 
ling  houfe,  fome  j^jjg  3  any  poods,  being  in   any  dwelling  houfe,   any 

perion  being  r        ,    ^  -^    =•     .      '  .    °  .       /  ^    i,  ,  ^ 

therein*  perfon  being  tnercin,  and   put  m  tear  ;  or  mail  rob  any 

cwelling  houfe  in  the  day  time,  any  perfon  being  therein  ; 

he.  his  comforters  , and   abettors,  (hall  be  guilty  of  felony 
Robbing  an        without  benefit  of  clergy.  ,     n.  „  l 

boufe^othe  2.  And  by  the  39  EL  c.  15.  Every  perfon  who  (hall  be 

value  of  5  s,       convifled  of  the  felonioufly  taking  away  in  the  day  time 
^eJein?  ''^'"^   ^ny  money  or  goods  of  the  value  of  5  s,  in  any  dwelling 

houfe,  or  outhoufe  thereunto  belonging,  and  ufed  to  and 

with  the  fame,  altho'  no  perfon  be  therein,  (hall  be  guilty 

of  felony  without  benefit  of  clergy. 

This  requires  an  a6tual  breaking,  and  not  entering  by 

the  doors  bting  open,  i  H.  H.  548. 
Stear.ng  out  of  ^  And  by^the  12  y^««.  yj".  I.  <:.  7.  Every  perfon  that 
jriue^ofVo's,  '^  ^^'^  felonioufly  fieal  any  money,  goods,  or  merchandizes, 
no  perfon  being  to  the  valuc  0(408,  being  in  any  dwelling  houfe,  or  out- 
fame  n'  ^"''ken  ^°"^^  thereunto  belonging,  altho'  it  be  not  broken  optn, 
o^tir^  ro  en  ^^^  ^^^^  perfon  be  therein,  (hall  be  guilty  of  felony  without 

benefit  of  clergy. 

A..  And 


3larcenj>.  65 

4.  And  by  the  i  Ed.  6.  c.  12.  /.  10.  Every  perfon  who  Breakm-a 
{hall  be  convifted  of  breakine  any  houCe  in  the  day  time,  [>""•*= '"  '^'  J'^ 

f  ■      c  /I.    11   1  -1  '  t  me,  any  psrloa 

any  perion  being  therein,  and  put  in  fear,  laall  be  guilty  of  being  therein, 
felony  without  benefit  of  clergy.  and  put  in  fear. 

And  this  altho'  nothing  be  actually  taken:  But  it  re- 
quires not  only  an  a«St;ual  breaking,  and  putting  in  fear, 
but  alfo  an  entry  v/ith  ati  intent  to  commit  felony,  and  io  to 
be  laid  in  the  indii^ment.     1  H.  H.  548. 

5.  By  the  to  ^  1 1  n\  c.  23.  Every  perfon  that  fnall  by  ShopIIfimz  fo 
night  or  by  day,  in  any  (liop,  warehoufe,  coach-houfe,  or  thevsiueof  38, 
ftable,  privately  and  felonioudy  Heal  any  goods,  ware?,  or  > 
tnerchandi'z^es,  to  the  value  of  5  s,  although  it  be  not  broken 

open,  nor  any  perfon  be  therein,  ihall  be  guilty  of  felony 
without  benefit  of  clergy. 

WarehouJe\  In  the  cafe  of  'Jchn  Howard  at  the  Old  Bailey y 
"July  3,  1751.  He  was  indicted  on  this  ftatute,  for  pri- 
vately ftealing  goods,  the  property  of  Meflieurs  Fludyer  and 
company,  in  the  warehoufe  of  J'J:>n  Day  :  There  vi'as 
another  count  in  the  indictment,  charging  that  the  pri- 
foner  ftole  the  goods  of  yohn  Day  in  his  warehoufe.  The 
cafe  upon  evidence  appeared  to  be,  that  yohn  Day  kept  a 
common  warehoufe  by  the  water  fide,  where  merchants 
did  ufually  lodge  goods  intended  for  exportation,  till  they 
could  have  an  opportunity  of  putting  them  on  board. 
The  goods  in  the  ind:<5tment  were  fent  by  Fludyer  and  com- 
pany to  this  warehoufe,  in  order  to  be  put  on  board  a  vefi^l 
for  exportation,  and  were  ftolen  by  the  prifoner  in  this 
warehoufe.  The  court  was  of  opinion,  that  this  is  not  a 
cafe  within  the  ftatute.  For  by  the  word  warehoufe  in  the 
ftatute  is  meant,  not  a  mere  rcpofitory  for  goods,  but  fuch 
places  where  merchants  and  other  traders  keep  their  goods 
for  fale,  in  the  nature  of  fliops,  and  whither  cuRomers  go 
to  view  them.  And  though  the  goods  in  this  cale  might 
with  propriety  enough  be  charged  to  be  the  goods  of  y-^hn 
Day,  fince  he  had  the  charge  and  polfeflion  of  them,  which 
made  him  anfwerable  to  his  principals  for  them;  yet  riiil 
the  fame  objection  recurreth,  his  warehoufe  was  not  a  place 
for  fale,  but  merely  fate  cuftody.  Accordingly  the  larceny 
being  fully  proved,  the  prifoner  was  by  the  diretStion  of  the 
court  found  guilty  of  larceny,  to  the  value  laid  in  the  in- 
dictment, and  acquitted  of  ftealing  privately  in  the  ware- 
houfe.   It  has  been  generally  held,  that  the  meaning  of  « 

this  act,  with  regard  tojhoplifting^  is,  that  the  goods  mult 
be  fuch  as  are  ufually  expofed  to  fale  in  ihsjhop,  and  not 
any  other  valuable  thing  which  may  happen  to  be  put  there. 
And  it  feemeth  that  the  fame  equitable  conftruCtion  (hould 
take  place  with  regard  t )  tvarshoufis.  The  goods  fliould 
Vol.  Jil.  K  be 
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be  fuch  as  are  ufually  expofed  to  fale  in  fuch  places.  And 
tho'  coach-houfes  and  Jiables^  which  are  likewife  named  in 
the  adt,  are  not  places  for  fale,  yet  ftill  in  the  conftrudtion 
of  (o  penal  a  law,  it  will  not  be  amifs  to  carry  the  fame 
equity  as  far  as  may  be  with  regard  to  them.  The  goods 
fliouid  be  fuch  as  are  ufually  lodged  in  thofe  places, 
Foji.  -j-j. 

Privately]  If  it  fliall  appear  on  the  evidence,  as  it  often 
doth,  that  thofe  places  ViiexQ  broke  open  at  the  time  of  tkie 
larceny,  the  cafe  (as  it  feemeth)  will  not  come  within  the 

a£l.     For  the   words  are, if  any  perfon  (liall  privately 

Ileal, which  feemeth  to  exclude  all  cafes,  where  any 

degree  of  force  is  ufed  to  come  at  the  goods,  id.  79. 

j^ny  goods,  ivares^  or  merchandize]  In  which  words  money 
is  not  included.  For  aitho'  the  word  goods  may  in"  a  large 
fenfe  take  in  money,  and  often  doth,  yet  being  connected 
with  wares  and  merchandizes,  the  fafer  conftrudlion  of  fo 
penal  a  ftatute  will  be,  to  confine  it  to  goods  of  like  kind, 
goods  expofed  to  fale.     id. 

In  like  manner,  it  w^s  ruled,  upon  the  fame  principle 
at  Maidjlone  Lent  aflizes  1 752,  in  the  cafe  of  George 
Grimes,  indidled  on  the  ftatute,  24  G.  2.  c.  45.  for  ftealing 
a  confiderable  fum  Cif  money  out  of  a  fhip  in  port:  Tho' 
great  part  of  itconfifted  in  Portugal  money,  not  made  cur- 
lent  by  proclamation,  but  commmly  current,     id. 

But  horfes  feem  clearly  to  be  included  under  the  word 

goods,   by  reafon  of  the  mentioning  coach-houfes  and  {tables 

before ;  and  horfe  Jiealers  are  fpecified    in   the  fubfequent 

parts  of  the  adt. 

Reward  for  con-       5^  Every  perfon  who  fhall  apprehend  any  one  guilty  of 

vising  an  ofFsn-  i         ,  •  .        /•      •         ,•  i       •  ^  r       • 

der^  Exemption  breakmg  open  houles  m  a  felonious  manner  j  or  or  private- 
from  parifli  ly  and  felonioufly  ftealing  goods,  wares,  or  merchandizes, 
of  the  value  of  5  s,  in  any  fliop,  warehoufe,  coach-houfe, 
or  flable,  tho'  they  be  not  broken  open,  and  although  no 
perfon  be  therein  to  be  put  in  fear,  and  fhall  profecute  him 
to  convidlion,  fball  have  a  certificate  without  fee,  under 
the  hand  -^f  the  judge,  certifying  fuch  convidlion,  and  with- 
in what  parilh  or  place  the  felony  was  committed,  and  alfo 
that  fuch  felon  was  difcovered  and  taken,  or  difcovered  or 
taken,  by  the  perfon  fo  difcovering  or  apprehending;  and' 
ifanydifpute  arife  between  feveral  perfons  fo  difcovering 
or  apprehending,  the  judge  (hall  appoint  the  certificate 
into  fo  many  fharcs  to  be  divided  among  the  perfons  con- 
cerned as  to  him  Ihall  feem  jufi:  and  reafonable  : 

And  if  any  perfon  fliall  happen  to  be  flain  by  any  fuch 
houfebreaker,  or.  other  felon  as  aforefaid,  in  endeavouring 

to 
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to  appreheFid  him,  the  executors  or  adminiftrators  of  fuch 
perfon  flain,  {hall  have  the  like  certificate  : 

Which  certificate  fhail  be  inroiled  by  the  clerk  of  the 
peace  of  the  county  in  which  it  (hall  be  granted,  for  which 
he  fhall  have  i  s. 

And  the  faid  certificate  may  be  once  afiigned  over,  and 
no  more. 

And  the  original  proprietor,  or  the  affignee  of  the  fame, 
fhall  by  virtue  thereof  be  difchargeJ  from  all  manner  of 
parifli  and  ward  offices,  within  theparifh  or  ward  where  the 
felony  was  committed. 

But  the  certificate  fiiall  not  be  aflignable,  after  it  has 
been  once  made  ufe  of  to  exempt  any  perfon  from  fuch 
office.     10  tff  11  fV,  c.  23. 

Front  all  manner  of  parijh  and  ward  ogees']  E.  29  G.  2. 
K.  and  D^avi;.  Motion  to  quafh  a  conviftion  and  the 
affirmance  of  it  on  appeal,  removed  into  the  king's  bench 

by  certiorari ;  upon  this  cafe: The  defendant,  being 

affignee  of  a  certificate  under  this  aft,  was  appointed  by 
the  truftees  under  an  a6l  of  the  22  G.  2.  to  be  colleger  of 
the  p^rifh  rates  for  repair  of  the  roads  within  the  parifti  of 
St,  Leonard's  Shoreditch  ;  and  refufing  to  take  the  office 
upon  him,  infifting  that  he  was  exempted  by  the  benefit  of 
his  certificate,  he  was  convifted  before  a  jufticej  and  this 
convidion  being  affirmed  upon  appeal  to  the  feffions,  it 
was  now  moved  to  quafh    thefe   proceedings    as    illegal. 

After  argument  on   (hewing  caufe: By  Ryder  Ch.  J, 

The  queftion  is.  Whether  the  defendant  has  a  right  to  be 
exempted  from  this  office  by  virtue  of  his  certificate  ?  The 
a£t  exempts  the  party,  and  his  affignee,  from  all  parifh  and 
ward  offices.  Here  are  two  queftions  :  Firft,  whether 
this  is  a  parifli  office  ;  fecondly,  whether  it  is  within  this 
z€t ;  and  tho'  the  latter  may  feem  to  be  a  confcquence  of 
the  former,  yet  it  may  be  neceffary  to  confider,  whether 
this  is  the  old  office  of  furveyor,  or  a  new  office.  It  is 
not  neceflary  for  a  parifli  officer  to  be  chofen  by  the  pa- 
rifliioners.  A  parifli  office  muft  be  exerciled  about  parilh 
bufinefs  ;  and  the  officer  muft  be  a  parifliioner :  Both  which 
ingredients  are  here.  It  may  be  a  queftion  of  nicety, 
whether  this,  aft  extends  to  new  offices  ;  tho'  I  give  no 
opinion  as  to  this  point.  The  office  is  not  co-exienfive 
with  that  of  furveyor;  but  yet  it  feems  part  of  that  old 
office.  It  cannot  be  prefumed,  that  the  22  G  1.  meant 
to  take  away  any  privilege  which  the  party  had  before. 
Therefore  as  I  do  not  think  this  a  new  office,  I  think  the 
conviftion  and  affirmance  thereof  ought  to  be  quaflied  ; 
without  giving  any  opinion,  whether  the  exemption  will 
JE.  2  extend 
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extend  to  a  new  office,  which  did  not  exift  at  the  time  o.* 
the  10  43°  II  fV. — Dennifon  J.  The  queftion  is,  Whether 
the  colle£lor  of  the  parilh  rates  in  the  parifli,  within  the 
22  G.  2.  is  a  parifli  officer  within  the  benefit  of  the  certi- 
ficate under  the  10^11/^.  1  thinlc  the  a£t  of  10  ^ 
II  W.  ought  to  have  a  liberal  conftructicn.  The  office 
of  furveyor  is  partly  to  be  executed  by  this  collector.  And 
it  is  in  fail  an  old  office,  divided  by  an  a6t  of  parliament, 
and  to  be  executed  by  two  perfons.  And  the  coliecSlor  is 
certainly  as  much  a  parifli  officer,  as  the  furveyor  appoint- 
ed under  this  adt  of  parliament.  A  covenant  to  pay 
taxes,  extends  to  fubfequent  taxes  of  the  fame  kind.  So 
a  privilege  of  perfons  from  offices.  The  a£l  does  not  con- 
fine it  to  offices  in  being.  It  was  intended  as  a  reward. 
Therefore  the  new  modelling  an  old  office,  fhail  have  the 
fame  benefit  and  conftrudtion,  as  the  old  office  itfelf  would 

be    intitled  to, Fofter  J.     This    muft   certainly    be 

taken  to  be  a  parifli  office.  For  the  duty  is  confined  to 
the  parifli,  and  to  be  executed  by  an  inhabitant.  I  do  not 
take  it  to  be  a  new  office ;  for  it  is  part  at  leaft  of  the  old 
one.  I  will  go  a  little  further,  and  fuppofe  it  an  entirely 
new  created  office;  and  yet  if  a  parilh  office,  I  fliould 
think  it  within  the  10^11  JV,  Clergymen,  at  common 
law,  areexempted  from  all  offices  ;  and  therefore  would  be 
exempted  from  the  new  offices.  So  an  attorney's  privilege 
extends  to  all  matters  of  like  nature.  So  diflenting  mi- 
nivers,  being  exempted  from  all  offices  by  the  toleration 

a<fV,  are  exempt  from  new  offices,  as  well  as  old  ones, 

JVilmot  J.  The  words  of  the  aft  of  10  ^  11  W.  are  as 
general  as  can  be.  Nothing  can  more  contribute  to  the 
publick  fafety  than  apprehending  felons,  which  istheobjeft 
of  the  a£i.  It  is  not  neceffary  to  give  an  opinion  j  but  I 
take  it,  if  this  had  been  a  new  office,  it  would  have  been 
within  the  exemption.  This  office  has  every  badge  of  a 
parilh  office.  It  muft  beexercifed  by  a  parifliioner ;  within 
the  parifh ;  the  rates  are  to  be  applied  to  a  parochial  pur- 
pofe  ;  and  I  think  it  not  nccefl'ary  that  a  panfli  officer 
Ihould  be  appointed  by  the  parifli,  as  the  conftable  is  a 
parifli  officer,  tho'  not  named  by  the  parifli.  Nothing  can 
be  clearer,  than  that  this  is  part  of  the  old  office  of  fur- 
veyor.   Therefore  the  conviction,   and  affirmance 

thereof,  were  qualhed.     AI.  S. 

4oirewaTjfor        7.  And  moreover,  as  'a  further  reward,  every  perfon 

convifling,         ^i)Q  fi^jiJi  apprehend  any  pei  fun  guilty  of  the   felonious 

breaking  and  entering  of  any  houfe  in  the  day  time,  and 

profecute  him  to  convidion,  fliall  have  a  certificate  under 

the  hand  of  the  judge,  without  fee,  to  be  made  out  ard 
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delivered  before  the  end  of  the  aflizes,  certifying  the  con- 
vidion,  and  in  what  parifh  the  faid  felony  was  commit- 
ted, and  alfo  that  fuch  felon  was  taken  by  the  perfon 
claiming  the  reward  ;  and  if  any  difpute  (hall  happen  to 
arife  between  the  perfons  claiming,  the  judge  fliall  by  the 
faid  certificate  appoint  the  fame  tto  be  paid  amongll  the 
parties  claiming  the  fame,  in  fuch  fhares  and  proportions 
as  to  him  ftiall  feem  juil  and  reafonable. 

And  on  tender  of  fuch  certificate  to  the  iherifF,  and 
demand  made,  he  ihall  pay  .to  the  perfon  fc  intitled  the 
fum  of  40 1  without  fee,  within  one  month  after  fuch 
tender  and  demand  ;  on  pain  of  forfeiting  double,  with 
treble  cofts.     5  Jn.  ^.31. 

8.  And  if  any  watchman  or  any  other  perfon  be  killed  40  1  to  theexc* 
in  endeavouring  to  apprehend  any  fuch  houfebreaker,  his  tutors  cf  a  pet- 
executors  or  adminiftrators  fhall  have  a  certificate  delivered       ''^"«'^' 
under  the  hand  and  feai  of  the  judge,  or  of  the  two  next 

juftices,  of  fuch  perfon  being  (o  killed  ;  which  certificate 
■they  fhall,  upon  fufficient  proof  before  them  made,  give 
without  fee:  VVhereuppn  fuch  executor  or  adminiftrator 
fhall  be  intitled  to  receive  the  like  fum  of  40 1  in  like 
.manner.     5  An.  c.  31.  /.  2. 

9.  And   naoreover,  if  any  perfon  being  out  of  prifon,  Roland  a  psr- 
fhall   commit  any  fuch  houfebreaking  in  the  day  time  as  ^''"  f^' "nvitt- 

r       r    J  J       f  J      JT  ^  11-1       ing  accomplices, 

aforelaid,  and  afterwards  dncover  two  or  more  the  like 
ofl-tnders,  (o  as  two  or  more  be  convicted,  he  (hall  have 
the  like  reward  and  allowance  of  40  1,  and  alfo  all  other 
.advantages  which  are  given  to  perfons  who  fnall  apprehend 
and  convict  any  the  like  offenders;  and  (hall  alfo  have 
the  king's  pardon  for  all  burglaries,  robberies,  and  felo- 
nies (except  murder  and  treafon)  by  him  committed  before 
fuch  difcovery  made;  which  pardon  fliall  be  likewife  a 
good  bar  to  an  appeal.     5  Jn.  c.  31.  /.  4. 

10.  And  the  flaeriiF  on  producing  the  certificates,  and  sheriff  to  be  re- 
receipts  for  the  faid  rewards,  may  dedu<fi  the  fame  on  his  paid  out  of  the 
accounts ;  and  if  he  have  not   money  in  his   hands,  he  ^"^'"^y* 
ihall  be  repaid  out  of  the  treafury,  on  certificate  from  the 

cleik  of  the  pipe,     5  Jn,  c,   21.  f-  $• 

Or  inftead  of  charging  the  fame  in  his  accounts,  he  may 
immediately  apply  to  the  commiflioners  of  the  treafury, 
yvho  fliall  forthwith  repay  the  fame  without  fee.  3  C', 
i^.  15./.  4. 

F.   Larceny  in  a  booth  or  tent, 

Perfons  found  guilty  of  robbing  any  perfon  in  sny  booth 

or  tent,  in  any  fair  or  market,  the  owner,  his  wife,  chil- 
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dren,  or  fervants,  being  within,  whether  they  be  fleeping 
or  wakine;,  fhall  fufFer  as  felons  without  benefit  of  clergy. 
S'd  6  Ed.  6.  c,  9.  /.  5. 

VL  Larceny  on  a  navigable  river. 

By  the  24  G.  2.  c.  45.  All  perfons  who  fhall  feloni- 
oufly  fteal  any  goods  or  merchandize  of  the  value  of  40  s, 
in  any  (hip,  barge,  lighter,  boat,  or  other  vefl'el  or  craft, 
upon  any  navigable  river,  or  in  any  portof  entry  or  difcharge, 
or  in  any  creek  belonging  thereto,  from  or  off  any  wharf  or 
key  adjacent  to  any  navigable  river,  port  of  entry  or  dif- 
charge,  or  (hall  be  prefeot  or  aflifling  therein,  {hall  be 
guilty  of  felony  without  benefit  of  clergy. 

And  by  the  2  G.  3.  c.  28.  Perfons  navigating  bum 
boats  on  the  river  Thanim^  for  the  purpofe  of  felling  li- 
quors, flops,  tobacco,  fruit,  greens,  gingerbread,  or  other 
fuch  like  ware,  except  fuch  boats  as  fhall  be  entered  at 
Trinity  Houfe  \  and  perfons  taking  in  exchange,  or  by  way 
of  barter,  or  unlawfully  receiving  any  ropes,  cordage, 
tackle,  goods,  fliores,  or  merchandize  of  any  vefTels  in  the 
river;  or  cutting,  damaging,  and  fpoiling  any  cordage, 
cable,  buoys,  buoy  rope,  headfall,  or  other  faft  or  rope 
belonging  to  any  fhip  in  the  river,  with  intent  to  fteal 
the  fame;  (hall  be  punifhed  as  in  the  faid  ail  is  directed  : 
which  act  being  fomewhat  long,  and  only  local,  it  is 
thought  fit  to  refer  to  the  a6t  itfelf  for  a  more  particular 
defcription  of  the  offences,  and  for  the  manner  of  con- 
viftion  and  punifhment, 

VIJ.   Other  larcenies.. 

There  are  moreover  divers  other  larcenies,  which  are 
not  here  fpecificd,  the  f-sme  being  inferted  under  the  fe- 
veral  titles  in  this  book,  to  which  they  do  more  properly 
belong.  That  is  to  fay. 

Larceny  in  ftealing  woollen  c^oth  off  the  tenters  in  the 
night  time,  is  inferted  under   the  title  ClillcoUcn  S^ctlVUi 

faitiice* 

Larceny  in  dealing  linen,  fuftian,  callico,  or  cotton 
cloth,  yarn,  or  goods  laid  to  be  printed,  bleached,  or 
dried,  to  the  value  of  10  s ;  under  the  title  ^tlUIT  ClOtlj* 

Larceny  in  ficaling  cattle  or  fheep  (wi-h  a  reward  of 
10 1  for  convicting  an  offender),  under  the  titles  CuttlC 
and  fc)|)eep* 

Larieny  in  ftealing  deer  in  parks,  conies  or  hares  in 
warrensj  or  filh  in  ponds,  under  title  (JDaUtC. 
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Larceny  in  flealing  hawks  or  fwans,  alfo  under  title 

Fill.  Receiving  Jiokn  goods. 

1.  By  the  3  IV.  c.  9.  If  any  perfon  fhall  buy  or  receive 
any  ftolen  goods,  knowing  the  fame  to  be  llolen  j  he 
{hall  be  deemed  an  accefTary  after  the  faft,  and  fuffer 
accordingly.    /.  4. 

2.  By  the  5  An.  c.  31.  If  any  perfon  (hall  buy  or 
receive  any  ftolen  goods,  knowing  them  to  be  ftolen,  or 
fhall  receive,  harbour,  or  conceal  any  felons  or  thieves, 
knowing  them  to  be  fo,  he  (hall  be  deemed  accefTary  to 
the  felony,  and  being  convided  on  the  teftimony  of  one 
witnefs,  (hall  fufFcr  death  as  a  felon  convidt.  (But  with- 
in clergy.)    /  5. 

3.  And  by  the  4  G.  c.  11.  Perfons  convided  of  re- 
ceiving or  buying  ftolen  goods  knowing  them  to  be  ftolen, 
may  be  tranfpofted  for  14  year,-;,    f.  1. 

In  the  cafe  of  A',  and  Davidfon^  at  Carlljls  afllzes  1766, 
Margaret  Davidjon  was  indicted  for  ftealing  bags  contain- 
ing 160  1  in  money  out  of  a  dwelling  houfe,  and  Ifabel 
and  Margaret  Carter  were  indicted  in  one  count  for  re- 
ceiving the  money  knowing  it  to  have  been  ftolen,  and 
in  a  fecond  count  for  harbouring  and  concealing  Marga- 
ret Davidjon  knowing  her  to  have  been  guilty  of  that  fe- 
Jony ;  and  an  obje£tion  being  made  that  money  is  not 
within  the  a£ls  of  parliament  relating  to  receivers  oijlole7z 
goods^  the  judge  (iVIr.  Juftice  Bathurji)  was  clearly  of 
that  opinion,  and  that  the  counfel  for  the  profecutor 
(hould  therefore  apply  their  evidence  only  to  the  charge 
of  harbouring  and  concealing  the  felon.  They  were  all 
convidted,  and  the  principal  received  judgment  of  death, 
and  the  acceflaries  had  their  clergy,  and  were  burned  in 
the  hand. 

In  the  cafe  of  Abraham  EvanSy  at  the  feflions  at  the  Old 
Bailey  in  May  1 749,  John  Avery  and  Abraham  Evans  were 
indi(3ed,  Avery  for  privately  ftealmg  from  the  perfon  of 
Sir  Giles  Payne,  one  filk  handkerchief,  value  12  d  ;  and 
Evans  for  felonioudy  receiving  the  fame,  knowing  it  to 
be  ftolen.  Avery  was  found  guilty  to  the  value  of  10  d, 
and  was  ordered. to  be  tranfported  for  feven  years.  Evans 
was  likewife  convi.Med  of  receiving  the  goods  knowing 
them  to  be  ftolen  ;  but  jiidgment  was  refpited  as  to  him, 
upon  a  doubt  whether  fcntence  for  tranfporration  for  14 
years  can  be  given  againft  him  upon  the  ftatute  of  the 
4  G,  in  regard  the  principal  felon  is  found  guilty  of  petty 
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larceny  only.  And  at  a  meeting  of  the  judges  to  confider 
of  this  doubt,  they  were  all  of  opinion  that  no  judgment 
can  be  given  againft  Evens  on  this  verdidt.  For  tho'  the 
aft  is  exprefs,  that  perfons  convi6^ed  of  buying  or  receiv« 
in<^  ftolen  goods,  knowing  them  to  be  ftolen,  (hall  be 
tranfported  tor  14  years,  yet  ftill  it  muft  mean  perfons 
li'^oly  convicted,  perfons  conviiSted  as  acceflaries  after  the 
fa6l  under  the  flatutes  of  the  3  W.  and  5  An.  But  this 
man  ought  to  have  been  acquitted,  the  principal  felon 
being  convi6\ed  of  petty  larceny  only.  And  indeed  the 
in'diilnient  againft  Avery  being  for  petty  larceny,  Evarn 
oucrht  not  to  have  been  put  upon  his  trial.  For  the  adis 
which  make  receivers  of  ftolen  goods  knowingly,  accef- 
faries  to  the  felony,  muft  be  underftood  to  make  them 
acceflaries  in  fuch  cafes  only,  wher*  by  law  an  accefl'ary 
may  be  ;  and  there  can  be  no  acceflary  to  petty  larceny. 
Accordingly,  at  the  next  feffions,  Evans  was  difcharged. 
i'oji.  74. 

4.  And  notwithftanding  that  regularly  the  acceflary 
cannot  be  tried,  till  the  principal  be  convided,  yet  by  the 
5  An.  c.  31.  it  is  enddled,  that  if  the  principal  felon  can- 
r).;t  be  taken,  fo  as  to  be  profecuted  and  convidted,  yet 
neverthelefs  the  buyer  and  receiver  of  ftolen  goods  may  be 
profccuteJ  as  for  a  mifdemc-inor,  and  punifhed  by  fine 
and  imprifonment,  or  other  fuch  corporal  punifliment  as 
the  court  fnall  think  fit  ;  which  fhall  exempt  him  from 
being  puniftifd  as  acceflTary,  if  the  principal  ftiall  be  after- 
wards taken  and  convicted,    f.  6. 

In  the  cafe  of  K.  and  Wild,  there  was  an  indi6iment 
for  a  mifdcmeanor,  in  receiving  ftolen  goods  knowing 
them  to  be  ftolen.  Upon  the  profecutor's  evidence  it  ap- 
peared that  the  felons  had  been  convided  and  executed. 
Whereupon  it  was  objected  that  this  indictment  would 
not  lie,  being  only  given  in  cafe  where  the  felon  cannot 
be  taken,  this  being  only  a  jurifdiilion  given  under 
thole  particular  circumftances.  And  of  that  opinion  was 
the  chief  juftice,  and  the  defendant  was  acquitted. 
Hiravge  57.   (8vo  edit.) 

5.  By  the  29  G.  2.  c.  30.  Whereas  the  pernicious  prac- 
tice of  ftealing  Lady  \rm^  copper^  brafi^  be'd-mctal^  znd  folder^ 
fixed  to,  or  lying  or  being  in  or  upon  houfts,  out-houfes, 
mills,  warehoufes,  workfliops,  and  other  buildmgs,  areas, 
vaults,  yards,  gardens,  orchards,  or  other  places:  and  alio 
the  fKalint:  of  fuch  materials  from  fliips,  boats,  and  ether 
vcftels,  and  from  off"  wharfs,  keys,  and  other  places,  is 
become  a  great  evil,  by  reafon  of  the  difficulty  in  appre- 
hending and  convicting  the  thieves,  and  in   difcoveiing 
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the  buyers  and  receivers;  it  is  therefore  enabled,  that  every 
perfon  who  fhall  buy  or  receive  any  of  the  fame,  know- 
ing the  fame  to  be  ftolen  or  unlawfully  come  by,  or  (hall 
privately  buy  or  receive  any  ftolen  lead,  iron,  copper,  brafs, 
bell-metal,  or  folder,  by  fufFering  any  door,  window,  or 
(butter  to  be  left  open  or  unfaftened,  between  fun-fetting 
and  fun-rifins,  for  that  purpofe ;  or  £hall  buy  or  receive 
any  of  the  fame  at  any  time  in  any  clandeftine  manner; 
Hiall,  on  convidion  by  due  courfe  of  law,  altho'  the  prin- 
cipal felon  hath  not  been  convicted,  be  tranfported  for  14 
years.    /  i. 

And  one  juuice  on  complaint  on  oath  by  any  credible 
perfon,  that  there  is  caufe  to  fufpedt  that  ftolen  lead,  iron, 
copper,  brafs,  bell-metal,  or  folder,  is  concealed  in  any 
dwelling  houfe,  outhoufe,  yard,  garden,  or  other  place, 
may  by  his  warraat  caufe  fuch  place  to  be  fearched  in  the 
daytime;  and  if  any  of  the  fame,  fufpe£ied  to  be  ftoJen, 
(hall  be  found  therein,  may  caufe  the  fame,  and  the  perfon 
in  whofe  houfe  or  other  place  the  fame  fhall  be  found,  to 
be  brought  before  two  juftices :  And  if  fuch  perfon  (hall 
not  give  an  account,  to  the  fatlsfadion  of  fuch  juftices, 
how  he  came  by  the  fame,  or  (hall  not  in  fome  convenient 
time  to  be  fet  by  the  faid  juftices  produce  the  party  of  whom 
he  bought  or  received  the  fame,  he  (hall  be  adjudged 
guilty  of  a  mifdemeanor.    f,  2. 

And  every  conftable  within  his  conftablewick,  beadle 
within  his  diftr!£l,  and  watchman  whilft  he  is  upon  duty, 
(hall  apprehend  or  caufe  to  be  apprehended  every  perfon 
who  may  reafonably  be  fufpe£ted  of  having,  carrying, 
or  conveying,  afcer  fun-fetting  and  before  fun-rifing,  any 
of  the  faid  materials,  fufpeded  to  be  ftolen  or  unlawfully 
come  by  ;  and  the  fame,  together  with  fuch  perfon,  as 
foon  as  conveniently  may  be,  (hall  carry  before  two  juf- 
tices :  And  if  the  perfon  fo  apprehended  conveying  the 
lame,  (hall  not  produce  the  perfon  from  whom  he  bought 
or  received  the  fame,  or  fome  other  credible  witnefs  to 
depofe  upon  oath  the  fale  or  delivery  thereof,  or  ftiall  not 
give  an  account,  to  the  fatisfa£lion  of  fuch  juftices,  how 
he  came  by  the  fame,  he  ftiali  be  adjudged  guilty  of  a 
inifdemeancr.     f.  3. 

In  either  of  which  cafes,  two  juftices  may  caufe  the  faid 
materials  to  be  deponted  u'ith  the  churchwardens  or  over- 
(cers  of  the  poor  where  the  fame  were  found,  or  in  any 
ether  ccnvenient  place,  fvjr  any  time  not  exceeding  30  days, 
and  in  the  mean  time  may  order  the  faid  churchwardens 
or  overfeers,  or  one  of  them,  in  every  parifh  within  the 
biiis  of  raoruliiy,  to  infert  an  advertifcment  in  fome  pub- 
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lick  paper ;  and  elfewhere  caufe  notice  to  be  given  by  fome 
publick  crier,  and  by  fixing  on  the  church  or  chapel  door 
notice  defcribing  fuch  materials,  and  where  depofited  : 
And  if  any  perfon  can  prove  his  property  thereto,  upon 
oath,  to  the  fatisfaftion  of  fuch  two  juftices,  they  (hall 
order  reftitution  thereof  to  the  owner,  after  paying 
reafonable  charges  of  removing,  depofiting,  and  giving 
publick  notice  of  the  fame.  And  if  at  the  end  of  the  30 
days,  no  perfon  {hall  prove  his  property  thereto,  the  fame 
(hall  be  fold  for  the  beft  price  that  can  reafonably  be  had  j 
and  after  dedufling  the  charges  as  aforefaid,  half  of  the 
money  arifing  from  fuch  fale  {hall  be  given  to  the  perfon 
apprehending,  and  half  to  the  poor  of  the  parifli  where  the 
©ffcnce  {hall  be  committed  (if  it  is  known  where),  or  elfc 
where  the  convi£lion  (hall  be.    f,  4. 

And  every  perfon  to  whom  any  of  the  fame  {hall  be 
brought  and  offered  to  be  fold,  pawned,  or  delivered  (there 
being  reafonable  caufe  to  fufpedt  that  the  fame  was  Itolen 
or  unlawfully  come  by),  {hall  apprehend,  fecure,  and  carry 
before  a  juftice  (having  it  in  his  power  fo  to  do)  the  perfon 
fo  bringing  or  offering  the  fame,  together  with  the  faid 
materials;  and  fuch  perfon  fiiall  be  dealt  with,  and  the 
faid  materials  fhall  be  depofited  and  difpofed  of,  as  if  he 
had  been  apprehended  by  the  conftable,  beadle,  or  watch- 
man :  And  if  it  fhall  appear  upon  the  oath  of  any  perfon, 
notwithftanding  he  was  concerned  in  ftealing  the  fame, 
if  corroborated  with  other  credible  circumftances,  to  the 
fatisfadion  of  two  juflices,  that  there  was  reafonable 
caufe  to  fufpe6l  that  the  fame  was  f^olen  or  unlawfully 
come  by,  and  that  the  perfon  to  whom  the  fame  was 
brought  or  offered  did  not  (having  it  in  his  power  fo  to 
^o)  apprehend,  fecure,  and  carry  before  a  juftice  the  per- 
fon who  brought  or  offered  the  fame  ;  then  the  perfon  to 
whom  the  fame  was  brought  or  offered,  fhall  be  adjudged 
guilty  of  a  mifdemeanor.    f.  5. 

And  perfons  for  the  two  former  mifdemeanors,  in  hav- 
ing or  carrying  any  of  the  faid  goods,  {hall  forfeit  for  the 
firtt  offence  40  s,  for  the  fecond  4  1,  and  -for  every  fubfe- 
quent  offence  6  1 ;  and  for  the  other  mifdemeanor,  in  not 
carrying:  a  fufpe£ted  perfon  before  a  juftice,  {hall  forfeit 
for  the  tiffl  offence  20  s,  for  the  fecond  40  s,  and  for  every 
fubfequent  offence  4I ;  by  diflrefs  :  half  to  the  informer, 
and  half  to  the  overfeers  for  the  ufe  of  the  poor  where 
the  offence  was  committed  (if  known),  or  otherwife  where 
the  conviclion  fliall  be.  And  if  no  futEcient  dilirefs 
ihall  be  found,  then  to  be  committed  to  the  common 
gaol  or  other  prifon  or  houfe  of  corredion  for  one  month 
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for  the  firft  offence,  for  the  fecond  two  months,  and  for 
every  fubfequent  offence  till  difcharged  by  order  of  (eC- 
fions.    /.  6. 

The  conviction  to  be  on  parchment,  and  to  be  certi- 
fied to  the  next  Teffions,  and  there  filed  j  Mn  the  form  or 
to  the  effect  following,  viz. 
Middiefex,  T)E  //  rememberedy  that  en  the  — day  of 

to  wit.     ^  in  the  year A.  O.  ivas  con- 

vi5ied  before  us  of  the  jujiices  of  the  peace  for  . . 

of  a  mij demeanor y  in  having  in  his  pofeffion  lead,  iron,  cop' 
per,  brafs,  bell-metal,  or  folder,  fufpe£ied  to  be  fiolen  or  un- 
laxvfidly  come  by,  and  not  producing  the  party  or  parties  of 
whom  he  bought  or  received  the  fame,  nor  giving  a  fatisfailory 
account  hoxu  he  came  by  the  jame  [or,  in  having,  carrying,  or 
conveying  of  lead,  iron,  copper,  hrafs,  bell-metal,  or  folder, 
JuJpeSled  to  be  fiolen  or  imlaivfuHy  come  by,  and  not  producing 
the  party  or  parties  frcm  wham  he  bought  or  received  the  fame,  y 
nor  any  credible  witnefs  to  depofe  upon  oath  the  f ale  or  delivery 
thereof,  and  not  giving  a  fatisfaSiory  account  how  he  came  by 
the  fame ',  or,  of  negUSiing  to  apprehend  and  fecure  the  perfon 
who  brought  and  offered  to  patvn,  fell,  or  deliver  lead,  iron, 
copper,  brafs,  bell  metal,  or  folder,  lufpe^ed  to  be  fiolen  or 
unlawfully  come  by  ;  as  the  cafe  (hall  be  :J  Given  under  cur 
hands  and  feals  the  day  and  year  aforefaid. 

Which  conviction  (hall  not  be  liable  to  be  removed  by 
certiorari,  but  (hall  be  final  to  all  intents  and  puipofes. 

And  if  any  perfon,  being  out  of  prifon,  (hall  commit 
any  felony  by  ftealing  any  of  the  faid  materials,  and  after- 
wards difcover  two  or  more  perfons  who  (hall  buy  or  re- 
ceive any  of  the  fame,  knowing  the  fame  to  be  ftolen,  To 
as  two  or  more  be  convided,  he  ftiall  have  a  pardon, 
which  (hall  alfo  be  a  bar  to  an  appeal,    f  8. 

And  if  any  perfon  fiiall  be  concerned  in  ftealing  any  of 
the  fame,  and  (hall  afterwards,  being  out  of  prifon,  dif- 
cover any  perfon  to  whom  he  offered  to  fell,  pawn,  or 
deliver  the  fame,  fo  as  he  be  convicted  of  fuch  mifdem-ea- 
nor;  he  fiiall  not  be  Ikble  to  be  profecuted  for  fuch  fteal- 
ing.   /.  9. 

6.  By  the  21  (?.  3.  c.  69.  Every  perfon  who  (ha'l 
buy  or  receive  any  pewter  pot  or  other  vcfl^l,  or  any 
pewter  in  any  form  or  (hape  whatever,  knowing  the 
fame  to  he  ftolen  or  unlawfully  come  by  ;  or  (hall  pri- 
vately buy  or  receive  any  ftden  pewter,  by  fuffeiing  any 
door,  window,  or  (butter  to  be  left  open  or  unfaftened  be- 
tween 
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iween  fun-fetting  and  fun-rifing;  or  fliall  buy  or  receive 
the  fame  in  any  clandeftine  manner ;  he  fliall,  altho'  the 
principdl  felon  has  not  been  convidted,  be  tranfported 
not  e;*ceeding  feven  years,  or  detained  in  prifon  and 
therein  kept  to  hard  labour  not  more  than  three  years 
nor  lefs  than  one  ;  and  within  that  time  (if  the  court  fhali 
think  fitting),  to  be  once  or  oftner,  but  not  more  than 
thrice,  publickly  whipped. 

7.  Finally,  By  the  22  G.  3.  c.  58.  where  any  goods 
(except  lead,  iron,  copper,  brafs,  bell-nietai^  znd  folder)  (hall 
have  been  ftolen,  whether  the  cfFence  amounts  to  grand 
Jarceny  or  fome  greater  oft'ence,  or  to  petty  larceny  only 
where  the  ofFender  has  been  convicted  of  grand  larceny 
or  fome  greater  offence  ;  every  perfon  who  fhail  buy  or 
receive  the  fame,  knowing  them  to  have  been  flolen, 
fhall  be  guilty  of  a  mifdemeanor,  and  punifhed  by  fine, 
imprifonment,  or  whipping,  as  the  court  of  quarter  fef- 
fions  (who  are  hereby  inipowered  to  try  him),  or  any 
other  court  before  whom  he  fiiall  be  tried,  {hall  think  tit 
to  infiiiSt,  altiu)'  the  principal  be  not  convicSted  ;  and  if 
the  felony  amounts  to  grand  larceny,  or  fome  2;reater  of- 
fence, and  the  perfon  adlually  committing  fuch  felony  hath 
not  been  before  convidted,  fuch  offender  fhail  be  exempted 
from  being  punifhed  as  acceffary,  if  the  p/incipal  (hall  be 
atterwards  convicted,    f.  1. 

i\nd  one  juUice,  on  oath  before  him  made,  that  there 
is  reafon  to  fufpe<£t  that  ftolen  goods  are  Jcnoiylngly  con- 
cealed in  any  houfe  or  other  place,  may  by  his  warrant 
caufe  fuch  houte  or  place  to  be  fearched  in  the  day  time; 
and  the  perfon  concealing,  or  in  whofe  cuftociy  the  fam« 
Ihall  be  found,  (hall  be  guilty  of  a  mifdemeiinor,  and 
punifhed  in  the  manner  aforefaid.    f.  2. 

And  every  conltable  within  his  conftablewick,  bead  e 
within  his  ward,  and  Watchman  whilfl  on  duty,  may  ap- 
prehend any  perfon,  who  may  be  reafonably  fufpedtcd  of 
having  or  carrying  at  any  time  after  fun-fetting  and  before 
fun-rifing  any  goods  fufpedted  to  be  flolen,  and  carry  him 
before  a  juftice  to  be  dealt  with  according  to  law  ;  and  on 
convi£lion  of  the  offence,  he  fnall  be  adjudged  guilty  of  a 
rriifdemeanor,  and  imprifoned  not  exceeding  fix  kalendar 
montfs  nor  lefs  than  th:ee.    /.  3. 

And  any  perfon,  to  whom  any  goods  reafonably  fuf- 
pected  to  be  ftolen  fliall  be  offered  to  be  fold  or  pawned, 
may  apprehend  the  perfon  offering  the  fame,  and  carry 
him  before  a  juftice.    J.  4. 

And   if  any  perfon  being  out  of  cuftody,  or  In  cuftody 
i\  under  i^  years  of  age,  upon  any  charge  of  felony  with- 
in 
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30  the  benefit  of  clergy,  fhall  have  committed  any  felony, 
and  afterwards  difcover  two  or  more  who  have  boaght  or 
received  any  ftolen  goods,  lb  as  two  or  riiore  be  convict- 
ed, he  Ihall  have  the  king's  pardon  for  all  fuch  felonies  by 
him  committed  before  fuch  difcovery,  which  alfo  fhall  bs 
a  bar  to  an  appeal.    /.  5. 

IX,  offering  goods  fufpe^fed  to  le  ftolen^  to  be  paivned 

or  fold. 

By  the  30  G.  2.  c.  24.  If  any  perfon  who  fhall  ofi^er 
be  way  of  pawn,  pledge,  exchange,  or  lale,  any  goods, 
fhall  not  be  able,  or  fhall  refufe  to  give  a  fatisfadlory  ac* 
count  of  himfelf,  or  of  the  means  by  which  he  became 
polTefled  thereof;  or  if  there  ihall  be  any  other  reafon  to 
fufpedt  that  fuch  goods  are  ftolen,  or  otlierwife  illegally  or 
clandeftinely  obtained,  it  (hail  be  lawful  for  any  perfon, 
his  fervants  or  agentf,  to  whom  the  fame  fhall  be  oft'i;red, 
to  feize  and  detain  fuch  perfon  and  the  faid  goods,  and  to 
delivei:  him  as  foon  as  conveniently  may  be  into  the  cuftody 
of  the  conftable  or  other  peace  officer,  who  fhall  imme- 
diately convey  fuch  perfon  and  the  faid  goods  before  a 
juftice  }  and  if  fuch  juftice  fhall  upon  examination  and 
inquiry  have  caufe  to  fufpe£t  that  the  (aid  goods  were 
ftolen,  or  illegally  or  clandeftinely  obtained,  he  may  com- 
nait  him  to  fafe  cuftody  for  any  time  not  exceeding  fix  days 
in  order  to  be  further  examined  ;  and  if  upon  either  of 
the  faid  examinations  it  fhall  appear  to  the  fatisfadion  of 
fuch  juftice,  that  the  faid  goods  were  flolen,  or  illegally  or 
clandeftinely  obtained,  he  fhall  commit  the  offender  to  the 
commoji  gaol  or  houfe  of  corredion,  there  to  be  dealt  with 
according  to  law.     f.  7. 

Provided,  that  if  fuch  goods  fo  feized  and  detained  as 
aforefaid  fhall  afterwards  appear  to  be  the  property  of  the 
perfon  who  offered  the  fame  to  be  pawned,  exchanged  or 
fold,  or  that  he  was  authorized  by  the  owner  thereof  to 
pawn,  exchange  or  fell  the  fame;  yet  neverthelefs  the  per- 
fon who  fhall  fo  feize  or  detain  the  party  who  offered  the 
faid  goods,  fhall  be  indemnified  for  having  fodone.    f,  8. 

X,  Advertifmg  or  receiving  a  reivGrd  for  helping  to 

Jlokn  goods. 

By  the  25  G.  2.  c.  36.  If  any  perfon  fhall  publickly 
advertife  a  reward,  v/ith  no  queftions  afked,  for  the  return 
of  things  ftolen  or  loft,  or  fhall  make  ufe  of  words  therein 
purporting  thai  fuch  reward  fhall  bs  given,  without  feiz- 

ing 
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ingor  making  inquiry  after  the  perfon  producing  fuch  thing; 
or  (hall  offer  to  return  to  any  pawnbroker,  or  other,  the 
money  lent  thereon,  or  other  reward  for  the  return  there- 
of; he,  and  alfo  the  printer  and  publiflier  of  fuch  advertife- 
ment,  fhall  refpedlively  forfeit  50  1,  with  coils,  to  him 
who  fhall  fue  in  fix  months. 

And  by  the  4  G.  c.  11.  Wherever  any  perfon  taketh 
money  or  other  reward,  dire£lly  or  indirectly,  under  pre- 
tence, or  upon  account  of  helping  any  perfon  to  any  ftolen 
goods;  he  fliall  (unlefs  he  apprehend  the  felon,  or  caufe 
him  to  be  apprehended,  and  brought  to  trial,  and  give  evi- 
dence again!!:  him)  be  guilty  of  felony  in  the  fame  manner 
as  if  he  had  ftolen  the  fame.    /.  4. 

XI.  Charges  ofprofecution  and  convi5lion  how  to  lepaldt 

1.  By  the  ftatutes  of  the  3  y,  c.  10.  and  the  27  G.  2. 
c.  3.  The  offender,  if  able,  fhall  pay 'his  own  charges  for 
carrying  to  gaol,  and  of  thofe  who  guard  him  thither ;  and 
if  he  is  not  able,  then  the  treafurer  {hall  pay  the  fame  out 
of  the   county  rates  ;  as   is  fhewn  more  at  large  in  title 

Coinmitment* 

2.  By  the  25  G.  2.  c.  36.  The  court  before  whom 
any  perfon  haih  been  convl6led  of  any  grand  or  petit  lar- 
ceny or  other  felony,  may  at  the  prayer  of  the  profecutor, 
and  on  confideration  of  his  circumftances,  order  the  county 
treafurer  to  pay  him  fuch  fum  as  they  fhall  judge  reafon- 
able,  not  exceeding  the  expences  he  was  put  to  in  carrying 
on  the  profecution,  with  a  reafonabie  allowance  for  his 
time  and  trouble :  and  the  clerk  of  afTize,  or  of  the 
peace,  fhall  forthwith  make  out  fuch  order,  and  deliver 
the  fame  to  the  profecutor,  on  payment  of  i  s,  and  the 
treafurer  fhall  pay  the  fame  on  fight,  which  (hall  be  allow- 
ed in  his  accounts. 

And  by  the  18  G.  3.  c.  19.  The  court  before  whom 
any  perfon  hath  been  tried  and  convi£ied  of  any  grand  or 
petit  larceny  or  other  felony  ;  or  before  whom  any  perfon 
hath  been  tried  and  acquitted  of  any  grand  or  petit  larceny 
or  other  felony,  in  cafe  it  fliall  appear  to  the  faid  court  that 
there  was  a  reafonable  ground  of  profecution,  and  that  the 
profecutor  had  bona  fide  profecuted  ;  may  order  the  treafurer 
to  pay  to  fuch  profecutor  fuch  fum  as  they  fnall  think  rea- 
fonable, not  exceeding  the  expences  he  was  bona  fide  put 
unto,  making  alfo  (if  he  fhall  appear  to  be  in  poor  circum- 
ftances) a  reafonable  allowance  for  his  trouble  and  lofs  of 
time  :  which  order  the  clerk  of  aflize  or  clerk  of  the  peace 
refpedtively,  fliall  forthwith  make  out  and  deliver  to  him, 

on 
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on  being  paid  for  the  fame  i  s  and  no  more  ;  and  the  trea- 
furer  upon  fight  of  the  order  (hall  forthwith  pay  the  fame. 
—And  the  juftices  in  feflions,  from  time  to  time,  may  lay 
down  or  alter  fuch  rules  and  regulations  concerning  any 
cofts  or  charges  to  be  allowed  to  any  perfon  by  virtue  of 
this  adt  ;  Which  rules  and  regulations,  having  received  the 
approbation  and  fignature  of  one  or  more  of  the  judges  of 
aflize,  fhall  be  binding,  and  not  oth.erwife,  on  all  perfons 
whatfoever. 

3.  By  the  aforefaid  adtofthc  27  G.  2.  c,  3.  When  any 
poor  perfon  (hall  appear  on  his  recognizance,  in  fuch  cafe 
CO  give  evidence,  the  court  may  allow  him  his  reafonable 
charges,  to  be  paid  in  like  manner  by  the  treafurerj  the 
proper  officer  to  have  6d  for  making  out  the  order.  Ex- 
cept in  Middlefex^  where  the  fame  (hall  be  paid  by  the 
overfeers  of  the  poor  where  the  perfon  was  apprehended. 

And  by  the  18  G,  3.  r,  19,  The  court,  where  any  perfon 
fliall  appear  on  recognizavce  or  fubpcena  to  give  evidence  as 
to  any  grand  or  petit  larceny  or  other  felony,  whether  any 
bill  of  indictment  be  preferred  or  not,  may  order  the  trea- 
furer  to  pay  to  him  fuch  fum  as  they  (hall  think  reafon- 
able, not  exceeding  the  expences  he  was  bona  fide  put  unto, 
making  alfo,  if  he  fliall  appear  to  be  in  poor  circumftances, 
a  reafonable  allowance  for  his  trouble  and  lofs  of  time  j 
which  order  the  clerk  of  affize  or  of  the  peace  refpedively 
fhall  forthwith  make  out  and  deliver  to  him,  on  being  paid 
for  the  fame  6d  and  no  more  :  and  the  treafurer  upon 
fight  of  the  order  fliall  forthwith  pay  the  fame. 

Warrant  for  larceny. 

Weftmorland.  <    To  the  conftable  of  — — 

■p  Q  R  A  S  M  U  C  H  «;  A.  I.  of in  the  county  of r 

*    yeoman^  hath    this  day   made  information  and  complaint 

upon  oath  before  me one  of  his  majejiy  s  juftices  of  the 

peace  for  the  [aid  county^  that  this  prefent  day  divers  goods  of 

him  the  f aid  A.  I.  to  wit, have  felonioufty  beenjhlen, 

taken  and  carried  away  from  the  houfe  of  him  the  faid  A.  I. 

ai aforesaid  in  the  county  aforefaid,  and  that  he  hath 

juft  caufe  to  fifpeSf,  and  doth  fufpecf,  that  A.  O.  late 
of  •  ■  yeo7nun^  felonioufty  did  jleal,  take,  and  carry  away 

the  fame :  Thefe  are  therefore  to  command  you  forthwith  to 
apprehend  him  the  faid  A..  O.  and  to  bring  him  before  me  to  an' 
fwer  unto  the  faid  information  and  complaint,  and  to  be  further 
dealt  with  according  to  law  :  Herein  fail  you  not.     Given 

tinder 
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under   my   hand   and  feal   the day  of  -■■■-»  in   thi 

year • 

Note;  The  form  of  a  warrant  to  feareh  for  flolen  goods 
is  inferied  under  the  title  Search  warranto 

Indiflment  for  grand  or  petit  larceny  in  general. 

Weftmorland.   'Tp  H  E  jurors  for  our  lord  the  king  upon 
"*•    their  oath  prefent^  Ihat  A.  O.  late  of 

,  in   the  county  of  ■ labourer^   on  the  ■ 

day  of in  the  — — — year  of  the  reign  of 

ivith  force  and  arms^  at  -■  in  the  county  aforefaid,  one 

linen  Jheet  of  the  value  of of  the  goods  and  chattels 

of  one  A.  1.  then  and  there  beings  felonioujly  did  Jieal,  take^ 
and  carry  away ^  agamfi  the  peace  of  our  faid  lord  the  king^  hii 
croivn  and  dignity. 

Indiftment  for  picking  of  pockets,  or  otherwife 
privately  (tealing  from  the  perfon. 

Weftmoriand.  npHE  jurors  for  our  lord  the  king  upon 
-*•    their  oath  prefenty  That  A.  O.  late  of 

^ ■    r  in  the  parijh  of-  yeoman,  on  the  — — — —  da^ 

Qf .—  in  the year  'of  the  reign  of — —  with 

force  and  armsy  at  the  pariJJ)  aforefaid  in  the  county  afore- 
faid, one  fiver  watch  of  the  value  of of  the  goods  and 

^chattels  of  one  A.  I.  from  the  perfon  of  the  faid  k.  l.fuhtilly^ 
privately,  craftily,  and  zuithout  the  knowledge  of  the  faid  A.  T. 
then  and  there  felonioujly  didfieal^  take  and  carry  away,  againji 
the  peace  of  our  faid  lord  the  king,  his  crown  and  dignity, 

IndidnTient  for  breaking  a  houfe  in  the  day  time^ 
fome  perfon  being  therein. 

Weftmorland.  'T^  H  E  jurors  for   our  lord  the  king  upon 
*■    their   oath  prefent^  That  A.  O.  late  of 

— , .  in  the  county  of labourer^  on  the day 

Qf in  the year  of  the  reign  of-  at  the  hour 

If  -  i^  the  afternoon  of  the  fame  day^  tvith  force  and 

artns,  at  - ■  in  the  county  of  •••  the  dwelling  houfe 

of  one  A.  I.  there  fituate,  (  one  B.  I.  wife  of  the  faid  h,  I. 
in  the  fame  hufe  in  the  peace  of  God  arid  of  our  faid  lord  the 
king  then  being)  fcloniovfly  did  break  and  enter  ^  and  one  fiver 
fpoon  of  the  value  of-  of  the  goods  and  chattels  of  him 

^  the  faid  A.I.  tJyen  and  there  fcknioufy  did  Jieal,  take^  and 
carry  away^  and  her  the  faid  B.  I.  then  and  there  in  bodily 
fear  and  danger  of  her  life  felonioujly  did  put ;  againji  the  peace 
\f our  (aid  lord  the  king^  his  croivn  anddign'uy. 


Indidlment  for  breaking  a  houlV  in  the  day  time, 
no  perfon  being  tnere.in. 

VVeftmorland,  '"p  H  E  jurors  for   our  lord  the  king  upon 
^    their  outh  {refent^  That  A.   O.   late   of 

-    '■     ■■  en    the : day   of in    the  — ■ year 

of  the  reign  of at  the  hour  of in  the  afternoon  of 

the  fame  day,  with  force  and  a^ms^   at i>i   the   county 

af ore/aid  J  the  dvuelling  houfe  of  one-  A.  1.  there  fituate,  feloni- 
oufy  did  break  and  enter,  and  one  filver  fpoon  of  the  value  of 

■ of  the  goods  and  chattels  of  him  the  j'aid  A.  I.   then  and 

there  felonioufly  did  fleal,  take^  and  carry  away  ;  againfl  the 
peace  of  our  faid  lord  the  king^  his  crown  and  dignity. 

Indi(5lrnent  for  dealing  of  goods   out  of  a  fhoo, 
warehoufe,  coach- houfe,  or  ftabie. 

Weftmorland.  '~r^WY.  jurors  for  -our  lord  the  king  upon 
■*■    their  oath  prefent,   That  A.  O.    iate  of 

'■  •■• in    the  county  aforejaid,  labourer,  on  the  •         • 

day  of in  the  ■■—  year  of  the  reign  of  ■ 

wth  fo'ce  and  arms  at  ■  in.  the  county  afrefuid,  one 

piece  of  cloth  of  the  value  of    -  of  the  goods  and  chattels 

of  one  A.  I.  in  the  JJoop  of  him  the  /aid  A.  I.  then  and  there 
being  found,  then  and  there  privately  and  felonloufy  didfieal^ 
take,  and  carry  away  ;  againjt  the  peace  of  our  fuid  lord  the 
king,  hii  crown  and  dignity. 


3leatl)er. 

Concerning  the  duties  on  leather,  fee  title  C^ycife* 

'T^  HERE  are  feveral  flatutes  unrepealed,  which  were 
-■■  made  before  the  firft  year  of  the  reign  of  K.  fames  the 
firfl,  concerning  leather  ;  but  the  z6\  made  in  that  year 
renders  them  all  ufelefs,  the  fame  being  intended  to  reduce 
all  the  ads  into  one  relating  to  that  commodity ;  v.'hich 
fame  thing  wa:>  attempted  in  that  king's  reign,  with  fuccefs, 
in  divers  other  articles. 

Therefore  in  this  title  I  fhall  go  no  further  back  than 
the  ftatute  of  the  i  7*  ^-  22.  And  to  avoid  abundance  of 
repetitions,  1  will  firft  infert  the  methods  of  recovering  the 
feveral  penalties,  and  will  then  proceed  with  this  article 
in  its  feveral  progrefTes,  in  the  order  of  time,  from  th"  firft 
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flaying  off  the  hide,  to  its  being  at  laft  fold  and  manufac- 
tured in  leather,  or  exported. 

/ 

/.   General  penalties  and  forfeitures  under  this  tilk^ 

II.  Of  hides  before  they  come  to  the  tanner, 

III.  Of  the  tanning  of  hides. 

IV.  Of  the  currying  of  hides. 

V.  Of  the  fearching  and  Jea'ing  cf  leather. 
VL  Of  the  triers  of  leather. 

VII.  Of  the  felling  and  rcgiflering  of  leather. 

VIII.  Of  the  mawf attiring   of  leather,  or   export- 
ing it. 

IX.  Importing  of  leather  gloves  or  mitts* 

I,  General  penalties  and  forfeitures  under  this  title. 

■Money  and  I.   k\\  foifeiiures  by  the  z£i  of  the  i  J.  c  22.  not  here- 

goods  forfeited     gf.g^  Qtherwile  fpecially  dire£^ed,  fhall  be  divided  one  third 

by  tlie  I   f.  how  ,       ,  •  .  •     ,  i  •  ,         n     ,,   ,■  i  i  •     t 

tobedittfibuttd,  ^o  the  king,  one  thud  to  him  tnat  thali  (ue,  ana  one  third 
to  the  city,  town,  or  lord  of  the  liberty,  i  f.  c.  22. 
/.  46. 

And  all  leather^  fi^^eSy  or  other  things  made  of  tanned  or 
curried  leather,  feized  and  condemned  by  the  triers  here- 
aftermentioned,  by  the  faid  ftatute  of  the  i  J.  c.  22.  if  in 
Lcndon,  fiiall  be  brought  to  Guildhaii,  and  prized  by  in- 
different ptrfons^,  and  the  value  thereof  divided,  one  third 
to  the  feizor,  one  third  to  the  chamber  of  Loudon^  and  one 
third  to  fuch  poor  as  the  mayor  and  four  aldermen  fiiall 
appoint:  If  in  any  other  city,  town,  or  place',  they  (hall 
be  brought  to  the  common  hail  of  fuch  town,  or  to  Tome 
convenient,  and' open  place  to  be  appointed  by  the  lord  of 
thelibcity  where  no  common  hall  is,  there  to  be  prized  as 
aforefaid,  and  the  value  oivided,  one  third  to  the  poor  and 
"in  other  deeds  of  charity  after  the  difcretion  of  the  mayor 
or  lord  of  the  liberty,  one  third  to  the  mayor  for  the  ufe  of 
the  commonalty,  or  to  the  lord  of  the  liberty  where  there 
is  no  mayor  or  other  fuch  like  officer,  and  one  third  to  the 
feizor.  i  J.  c.  22.  f  46. 
Forfeitures  on  2.  And  the  abovefaid  forfeitures  on  the  i  J.  maybefued 

the  1  J.  and  on  for  in  any  court  of  record,  by  adiion  oCdcbt,  bill,  plaint,  or 
the  9  Ann.  how  information,  or  otherwife.     i  J.  c.  12.  f.  46. 

And  likewife  all  jufticcs  of  affize,  juftices  of  the  peace, 
mayors,  and  flcwards  of  leets,  may  inquire  thereof  in  their 
feflions,^  leet,  or  lavy  day,  4Pd  hear  and  determine  the  fame. 

I  J>  G,  22.  f.  5c, 

And 
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And  moreover  by  the  9  An.  c.  ir.  Any  two  judices 
near  where  the  forfeitures  on  th6  faid  ail  of  the  9  An, 
fliall  be  incurred,  or  offence  committed,  or  where  any  of- 
fence fliall  be  committed  againft  the  aforefaid  ad  of  i  "J. 
c.  22.  may  hear  an^J  determine  the  fame  ;  v/ho  (hall  on  in- 
formation or  complaint,  in  three  months  after  any  feizure 
made  or  offence  committed,  fummon  the  party  accufed, 
and  the  witneffes  :  and  on  appearance  or  contempt  in  not 
appearing  (on  proof  of  notice  given)  fliall  proceed  to  exa- 
mine witneffes  on  oath,  and  give  judgment,  and  iffue  war- 
rants for  levying  the  penalties,  and  caufe  the  dillrefs  to  be 
fold,  if  not  redeemed  in  fix  days.  And  if  either  party  is  not 
fatisfied  with  the  judgment,  he  may  appeal  to  the  next 
feflions,  v/ho  (hail  determine  the  fame,  and  in  cafe  of  con- 
viftion,  iffue  warrants  for  levying  the  penalties,    f.  36. 

3.  Ail  forfeitures  and  fums  by  the  a£l  of  the  13  ^  14  Forfeitures  on 
C.  2.  c.  7.  fhall  be  recovered  in  any  court  at  IVejimin'ler^  the  13  &  14. 
or  in  any  court  of  record  in  the  city,  town,  county,  or  place  '^'  ^'  ^'  7' 
where  the  off^^nce  fnall  be  committed  ;  to  be  diftributed 
half  to  the  king,  aui  half  to  the  informer,    f.   10. 

//.  Of  hides  before  they  come  to  the  idnner, 

1.  If  any  raw  hide  or  calf  fkiii  fhall  wilfully  or  negli-  Gsfhing  hidtSj 
gently  be  gaPned  or  cut  in  flaying,  or  being  gaflied  or  cut 

fhall  be  offered  to  fale  ;  the  butcher  or  other  perfon  who 
impaired  the  fame  or  the  perfon  offering  the  fame  to  fale, 
fhall  forfeit  2  s  6  d  for  every  hide,  and  i  s  for  every  calf 
fKin  ;  half  to  the  poor  of  the  parifli  where  it  is  found  or 
offered  to  fale,  and  h*ilf  to  him  that  fhall  fue.  9  ah.  c.  ii. 
/.   u. 

2.  No  butcher  fcail   water   any  hide,  except  in   y««^,  Watering  hides. 
y«/y,  and  Augujl \  on  pain  of  3  s  4d.     1  J-c.  22.  f.  2. 

3.  No  butcher  (hall  offer  any  hide  to  fale,  being  putre-  Rotten  hides. 
fied  ;  on  pain  of  3  s  4  d.     i  f.  c.  22. f.  2. 

4.  None  but  tanners  fliall   buy  any   rough  hide  or  (kin  j^^'*^^oi"'y  '"X 
(except  fait  hides  for  the  ufe  of  (hips) ;  on  pain  of  forfeit- 
ing the  fame,  or  the  value  thereof.      1  f.  c,  22.  f  7. 

///.    Of  the  tanning   of  hides. 

I.  No  peifon  (ball  be  a   tanner,  but  who  hath  ferved  vvhomavbea 
feven  years,  except  the  wife  or  fuch  fon  of  a  tanner  as  hath  tanner. 
ufcd  the  trade  four  years,  or  the  fon  or  daughter  of  a  tanner, 
or  fuch  perfon  who  (hall   marry  fuch  wife  or  daughter  to 
whom  he  (lia)l  leave  a  U(\  houfe  aid  fats ;  on  pain  of  for- 
feiting all  fuch  leather  by  him  tanned,  orrof  which  he 
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(ball  receive  any  profit,  or  the  value  thereof,     i  J.  c.  22. 

/.  5- 

No  tanner  fhall  be  a  butcher,  on  pain  of  6  s  S  d  a  day. 
I  J.  c.  22./  4. 

Nq  tdfiner  ihal!  be  of  any  craft  exercifed    in  the  cutting 
or  working  of  leather;  on  pain  of  forfeiting  the  fame,  or 
the  vahie  thereof,     i  "J.  c,  12.  f.  6. 
O.k  b„ik.  2.  No  perfon  (hall  fell  any  oak  trees  meet  to  be  barked, 

whese  baik  is  worth  2s  a  cart  load,  over  and  above  the 
charges  of  barking  and  pilling  (except  timber  for  houfes, 
fliipsor  mills)  but  between  April  i,  and  "June  30  ;  on  pain 
of  forfeiting  the  fame,  or  douole  value  thereof,  i  'J,  c.  22. 
/  20. 

No  purveyor  of  timber  fhall  fell  for  the  king's  ufe,  any 
oak  liijjber  tree  meet  to  be  baiked,  but  in  barking  time 
(except  for  the  king's  houfes  or  fliips)  ;  or  {hall  receive 
any  profic  by  any  lops;  tops,  or  bark  of  tr^es  to  be  taken 
by  them  ;  or  fliall  take  or  difpofe  from  the  owner,  any 
more  of  any  tree'fo  to  be  taken,  than  only  the  timber  there- 
of to  be  ufed  only  about  the  king's  buildings  or  fhips  :  on 
pain  of  forfeiting  to  the  party  grieved,  for  every  tree,  and 
for  the  lops,  tops,  and  bark  of  every  tree  40  s.  And  the 
owner  may  withhold  anv  bark,  lop,  or  top,  any  commiflion 
or  other  matter  notwithflanding.  1  'J.  c.  7.1.  f.  21. 
Manner  cf  tan-  3-  No  tanner  fhall  fufl'er  any  hide  or  fkin  to  lie  in  the 
ning.  limes  till  they  be  over  limed  ;  nor  fhall  put  them  into  any 

tan  fats,  before  the  lime  be  perfedlly  fokened  and  wrought 
out  of  them  ;  nor  fliall  ufe  in  the  tanning  thereof  any  thin:; 
but  afii  ba:k,  oak  buik,  tap  wort,  malt,  meal,  lime,  culver 
dung,  or  hen  diang  ;  nor  iliail  fuffer  it  to  lie  wet  till  it  be 
frozen  ;  nor  {hall  dry  it  by  the  fire,  or  fummer  fun  ;  nor 
fhall  tan  any  liide  or  (kin  putrefied  or  rottenvj  nor  (hall 
fuffer  tne  hides  for  utter  fole  leather  to  11^  in  the  woozes 
lefs  than  i2  mof)th»,  nor  the  hides  for  upper  leathers  lefs 
than  nine  months,  nor  fhall  negligently  work  the  hides  in 
the  woozes-,  but  fhall  renew  and  make  ftrong  their  woozesj 
as  often  a^  (liall  be  requifite  ;  nor  (hall  put  to  fale  any  lea- 
ther tanned  in  any  other  fort  than  by  this  ftatute  is  limited  : 
on  pain  of  forfeiting  every  hide  or  fkin  tanned  and  offered 
to  fale  contrary  to  this  a£t,  or  the  value  thereof,  i  'J.  c, 
22./  11. 

No  tanner  (hall  raife  with  any  mixtures  any  hide  to  be 
converted  to  backs,  bend  leather,  clouting  leather  or  any 
other  fole  leather,  except  they  be  for  largenefs,  (tate,  and 
growth  fit  for  that  purpofe,  to  be  tried  by  the  triers  here- 
after mentioned  ;  on  pain  of  forfeiting  the  fame.  I  J.  c. 
12,  f.  12,  13. 

No 
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No  perfon  fball  fet  the  fats  in  tan  hills,  or  other  places, 
where  t!ie  wnozes  or  leather  may  take  any  unkind  heats  ; 
or  fhall  put  any  leather  into  any  hot  or  warm  woozes  ;  or 
fhall  tan  any  hide  or  fkin  with  any  hot  or  warm  woozes  j  on 
pain  of  10  1,  and  the  pillory  on  thre^  market  days  in  the 
next  market  town,      r  'J.  c.  22.  f.  16,  17.  * 

\i  zny  tanner  or  other  peribn  (hall  (have  or  cpu'e  to  he 
fhaved  any  hide  or  calf  (kin,  before  it  be  thorouih!v  tan- 
ned, whereby  it  (hall  be  impaif&d  j  he  fhali  forfeit  the  fame 
or  the  value,  half  to  the  king,  and  half  to  him  that  fhall 
fue.     9  An.  c.  i\,  f.  \7.. 

Every  tanner,  who  (hall  (have,  cut,  and  rake  the  upper 
leather  hides  all  over,  or  the  necks  of  their  backs  and  butts  ; 
fhall  forfeit  the  fame  or  the  value  thereof,  and  the  fearch- 
ers  and  fealers  hereafter  mentioned  may  feize  thesn.  13  ^ 
14C.  2.f.  7./8. 

If  any  tanner  (hall  offer  to  fale  any  leather  not  thoroughly 
tanned  or  dried,  to  the  fatisfaCtion  of  the  triers;  he  (hall 
forfeit  fo  much  as  fhall  be  fo  deficient,  vvheiher  whole 
hides  or  part  thereof,     i  J.  c,  22./.  15. 

IV»  Of  the  currying  of  hides. 

1.  No  currier  (hail  be  a  tanner,  (hoema'<er,  bufrhcr,  whomay  be  a 
or  other  artificer  ufing  cutting  of  leather ;  on  pain  of  for- '^"^''*^''"   ' 
feiting  6  s  8  d  for  every  hide  he  (hall  curry  during  the  time 

that  he  fliall  occupv  anv  of  the  faiJ  miseries.      1  J.  c.  22I 

2.  Every  artificer  dealing  in  cutting;  of  leather,  or  other  Leather  delJver- 
perfon,  who  (hall  buy  any  red  tanoed  leather,  wishm  Lotj-  e<i  to fhe  cumer. 
dsn,  or  three  miles  thereof,  Ihall  before  the  next  market  day 

for  fale  of  leather,  give  notice  thereof  to  one  of  the  cur- 
riers company,  and  in  three  weeks  after  (hall  deliver  the 
leather  fo  bought  (except  what  (hall  be  ufed  for  foies  with- 
out being  curried,  tallowed,  or  drcfTed)  to  the  faid  currier, 
to  be  curried,  tallowed,  or  drefl'ed  ;  on  pain  of  6  s  8d  for 
every  back,  butt,  hide,  or  calf  fk  n.  13  i^  14  C.  2.  c. 
7.  /  r  ?. 

3.  No  currier  (hall  refufe  to  curry  any  leather  to    him  inwhattimehe 
brought  by  any  artificer  being  a  cutter  of  leather,  and  bring-  fl"ll  curry  it, 
ing  vvich   him  fufficient  fluff  for  the  peifect  liquorin^i;  the 

fame,  wi;h  as  convenient  fpeed  as  may  be,  not  exceeding 
eight  days  in  fummer  and  fixieen  in  winter,  in  the  pre- 
fence  of  the  faid  artificer,  if  he  will  be  preient,  otherwife 
in  his  abfence  ;  on  pain  of  forfeitin'j;  to  the  party  grieved 
for  every  hide  or  piece  of  leather  not  in  this  manner  curried, 
and  well  and  fpeedily  drelTe^,  10  s.     i  J>  c.  22  /.  2b.  1 
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And  by  the  12  G.  2.  c.  25.  If  any  currier  {hall  refufe  to 
^  curry  any  leather  brought  or  fer.t  to  him   by   any  perfon 

dealing  or  working  in  leather,  or  Hial!  negledl  to  curry  the 
fame  in  16  days  between  Stpt.  28,  and  iMarch  25,  and  in 
8  days  in  the  remaining  part  of  the  year ;  he  fha'.I,  on  con- 
viclion  before  one  juftice,  on  the  oath  of  one  witnefs.  For- 
feit any  fum  not  exceeding  5  1,  by  diftrefs ;  half  to  the  in- 
former and  half  to  the  poor.  Perfons  aggrieved  may-  ap- 
peal to  the  next  feffions,  /.  4,  5,  6. 
Manner  of  cur-  4,  No  pcrfon  (ha'l  curry  any  leather  in  the  houfe  of  any 
yjingit.  fhoemaker  or  other  perfon,  but  only  in  his  own  houfe  fitu- 

ate  in  a  corporate  or  market  town  ;  nor  fhall  curry  any  lea- 
ther except  it  be  perfeclly  tanned  ;  nor  fhail  curry  any  hide 
or  fkin  being  not  thoroughly  dry  after  his  wet  feafon  ;  in 
which  wet  feafon,  he  Ihall  not  ufe  any  flale  urine,  or  any 
other  deceitful  or  fubtle  mixture  or  means  to  hurt  the  fame  ; 
nor  fhall  curry  any  leather  meet  for  utter  fole  leather,  with 
any  other  ftufFthan  with  hard  tallow,  nor  with  any  lefs  of 
that  than  the  leather  will  receive  ;  nor  fhall  curry  any  lea- 
ther meet  for  over  leather,  and  inner  foles,  but  with  fufn- 
cient  ftufi-",  being  frefn  and  not  fait,  and  thoroughly  liquored 
till  it  can  receive  no  more  J  norfliall  burncrfcald  any  hide 
or  leather  in  the  currying;  nor  fliall  (have  any  leather  too 
thin,  nor  fliall  gafh  or  hurt  any  leather  in  the  ftiaving,  or  by 
any  other  means ;  but  (hall  work  the  fame  fufficiently  in 
all  points :  o;i  pain  of  forfeiting  for  every  fuch  ofl-'ence 
(other  than  in  gafhing  or  hurting  in  fhaving)  6  s  8  d,  and 
the  value  of  fuch  fliin  or  hide  marred  by  his  evil  workman- 
ftip  ;  and  for  every  offence  in  gafliing  or  hurting  by  {hav- 
ing, double  fo  much  to  the  party  grieved,  as  the  leather 
fhall  be  impaired  thereby,  by  the  jud'iment  of  the  wardens 
of  the  curriers,  and  of  the  warden  of  the  company  whcffc- 
of  the  party  grieved  (hall  be.     i  J.  c.  ii.f.  22. 

V.  Of  the  fear ching  and  fealing  of  leather. 

Searchers  anii  It  The  mayor  and  aldermen  ai  London  (on  pain  of  40I 

dealers  in  Lon-  for  every  year  they  make  default,  half  to  the  king,  and 
half  to  him  that  fhall  fue)  fliall  yearly  appoint  8  fieemen 
or  fome  of  the  companies  of  cordvvainers,  curriers,  fadlcrs, 
or  girdlcrs  (whereof  one  Ihali  be  a  fealer  and  keep  a  feal 
for  the  fealing  of  leather)  ;  who  fhall  be  fworn  before  them 
to  do  their  office  truly  :  And  they  (hall  fearch  and  view  all 
tanned  leather  brought  to  market,  whether  it  is  thorough- 
iy  tanned  and  dried  ;  and  if  it  is,  ftull  feal  the  fame,  i  J, 
C.   22,  f.   Z^, 
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And  four  of  the  faid  fearchers  fiiall  be  removed  at  the 
end  of  the  year,  and  four  new  ones  chofen  ;  ^nd  no  one 
fiiall  continue  in  tlie  office  above  two  years  together,  nor  * 

(hall  be  employed  again  tili  after  the  end  of  three  years  j  on 
pain  of  10 1  a  month,      i  J.  c.  22.  f.  36. 

2.  And  all  mayors,  and  lords  of  liberties,- fairs,  and'hiar-  in  other  pUces. 
kets,  out  of  the  compafs  of  three  miles  from  London^  fhall 

(on  like  pain  of  40I)  appoint  and  fwear  yearly  two,  three, 
or  more  honeft  and  fkilful  men,  to  be  fearchers  within  their 
precincts  J  who  fhail  fsarcVi  as  ofcen  as  they  (hall  think 
good,  or  need  {hall  be,  and  (hall  Teal  what  they  find  fuffi- 
Cient :  And  if  they  find  any  leather  off^eed  to  be  fold,  or 
br>.  light  to  be  fealed,  which  fhall  be  infufficiently  tanned 
or  curried,  or  any  boots,  Cioes,  bridles,  or  other  thing  made 
of  tanned  or  curried  leather,  infufiiciently  tanned,  curried, 
or  wrought,  they  may  feize  and  keep  the  fame,  till  they  be 
tried  by  the  triers.      1  'J,  c.  22.  /.'  32. 

3.  The  wardens  of  the  curriers  fhall  feurch  and  try  al!  ^ee  for  fealing, 
fuch  curried  leather  as  fhall  be  brought  to  any  of  their  com- 
pany to  be  curried,  and  fhall  wiih  a  feal  therefore  to  be 
prepared,  with  convenient  fpeed,   not  exceeding  one  day 

after  the  currying  and  requett  made,  feal  fuch  leather  as 
they  fhall  find  fufficiently  curried  ;  taking  for  every  hide  fo 
fealed  after  the  rate  of  one  penny  for  ti.e  dicker,  and  for 
every  fix  dozen  of  ca'f  (kins  one  penny,  to  be  paid  by  the 
currier:  on  pain  of  forfeiture  for  every  hide  not  fearchcd 
and  fealed  6s  8d.      i  J.  c.  22.  27. 

But  they  fhall  not  vifit,  fearch,  or  feize  any  leather, 
hide,  or  fkin,  but  fuch  as  fhall  be  curried  or  drefl'ed  within 
Lcnc/on  or  three  m'lks  thereof,  by  fume  member  of  their 
own  company,  nor  in  any  other  place  but  in  the  open  mar- 
ket, or  in  the  fhops,  houfes,  or  warehoufes  of  fuch  cur- 
riers.    I  W.  fef.  I.  c.  33. /.  4. 

4.  It  any  fearcher  or  fealer  fliall  refufe  with  convenient  Penalty  on  the 
fpeed  to  feal   any  leather  which  is   fufficient,  or  do  allow  ^^'';:^*''°' **''''* 
that   which  is  infuflicient  j  he  fhall   forfeit  40  s.     If  he 

fhall  receive  any  bribe,  or  exact  any  other  fee  than  by  this 
ad  is  appointed,  he  fhall  forfeit  20 1.  And  if  he  fliall  re- 
fufe to  execute  his  office,  he  fhall  forfeit  10  1.  ij.c,  22. 
/  37-^ 

5.  if  any  perfon  fiiall  d^ny,  or  withftand,  or  not  fuffer  PenaUy  m  hm- 
the  fearching  or  feizing  of  infutficient  wares,  he  fhall  for-  "^""Sti^e  uai- 
feu  5I.     \  J.  c.  22.  y.  40. 

VI.  Of  the  triers  of  leather. 

I.  The  mayor  of  London   (on  pain  of  5  1,  half  to  the  Tri-rs  in  Lea- 
king, and  half  to  him  that  fhall  fue)  fnall  wuhm  fix  days  '^°"- 

f  4  after 
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after  notice  given  to  him  of  any  feizure  of  any  leather,  red 
and  unwrought,  appoint  fix  triers,  two  of  the  cordwainers 
company,  two  of  the  curriers,  and  two  of  the  tanners 
ufmg  LeadenhaU  mzxktt ;  who  upon  their  oaths  to  be  taken 
before  him,  fhall  on  the  fccond  or  third  marlcet  day  for 
leather  (to  be  holden  on  Tuejday,  1 3  fif  1 4  C  2.  r.  7.  /  9  ) 
in  the  afternoon,  try  whether  the  fame  be  fufncient  of  not. 
1  J.  c.  22.  /  33.  35. 
In  other  places.  2,  Every  other  mayor,  or  lord  of  liberty;  out  of  the 
compafs  of  three  miles  from  London,  within  whofe  pre- 
cincts any  feizure  of  any  tanned  leather,  red  or  curried, 
or  of  any  Tnoes,  boots,  or  other  wares  made  of  tanned  lea- 
ther fhall  be,  (hall  (on  like  pain)  with  all  convenient 
fpetd  after  notice  given  to  him  of  fuch  feizure,  appoint  fix 
honcft  and  expert  men,  to  try  whether  the  fame  be  fuffi- 
cient^or  not  ;  the  fame  trial  to  be  openly  on  fome  market 
day,  and  within  15  at  the  farthelt  from  the  lime  of  the 
feizure,  upon  the  oaths  of  the  faid  triers,      i   J.  c,  22. 

Triersmifbe-  3.  Triers  not  doing  their  duty,  Ihall  forfeit  5  1.     i  y. 

having.  c.  22.  /  35.  . 

VIL  Of  the  Jelling  and  regiftring  of  leather » 

Selling unfealed.  T.  No  perfon  fhall  put  to  fale  any  tanned  leather  red 
and  unwrought,  but  in  open  fair  or  market,  unlcfs  the  fam2 
hath  been  firfl:  fearched  and  fealed  ;  nor  fhall  offer  to  fale 
any  tanned  leather  red  and  unwrought  before  it  be  fearched 
and  fealed;  on  pain  of  forfeiting  the  fame,  or  the  value 
•  thereof,  and  alio  for  every  hide  or  piece  6  s  8  d,  and  for 
every  dozen  of  calves  fkins  3s  4d.      ij-  (•  11  -  f   14. 

But  no  pcrfon  fhall   incur  any   penalty  for  felling  or 
buying  sny  (heep  fkins  unfearched  or  unfealed.    47.  c.  6. 
/2. 
Whereto  be  fold       2.   All  red   tanned   leather  fhall  be  bought  only  in  the 
andregiftred.       ^^^^  f^jj.  ^^^  nharket,  and  not  in  any  houfe,  yard,  fhop,  or 
other  place;  on   pain  of  forfeiting  the  fame,  or  the  vahic 
thereof,   and  the  contrad  to   be  void.     And   all  fuch  lea- 
ther   fhall  be  fearched    and  fealed    before   fale,    and  on 
fale  fhall  be  regiltred,  and  an  entry  made  both   by  the 
buyer  and  feller,   both  being  prefent,  and  their  names  and 
dwellings  entred   into  the  book  of  the  regifter;  on  pain 
that   every  fuch  buyer  or  feller  who  fhall  m?ke  default, 
(hall  forfeic  the  fame  or  the-value. thereof.      13  y  14  C  2. 
c,  7.  /.  4. 
Fee  for  reglf-  3.  Searchers  and  fealers  fhall  keep  a  regifler,  wherein 

*''"S.  they  (hall  eiiLer  all  bargains  made  for  kaiher,  hides  or 

.  6  Ikin^^, 
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fk!ns,  during  the  fair  or  market,  being  thereunto  required 
by  the  huver  or  ieller,  with  ihe  prices  ;  taking  for  fearch- 
ins,  fealing,  and  regiftring  of  every  ten  hides,  backs,  or 
butts,  of  the  feller,  2d,  and  fo  after  the  fame  rate;  and 
for  every  fix  dozen  of  calves  fiCins  or  (heep  fkins,  2  d,  and 
of  the  buyer  after  the  fame  rate,      i  J.  c.  22.  /  41. 

4.  All  red  tanned   leather  which  {h::ll  be  brought  into  Rpg''^ri"gin 
London^  or  within  three  miles  tliereof,  fliall  be  brought  to     '^"  °"* 
Leadenkall  before  it  be  hcufcd,  and  there  viewed  whether 

it  hath  been  fearched  or  {fbS^^,^  and  fliall  be  regiflred  by 
the  fcarchers,  with  half  fuch  fees  to  be  paid  for  fuch  of 
the  faid  tanned  leather  as  fliall  be  bought  out  of  London^ 
or  three  miles  compafs  from  the  fame,  and  fearched  and 
fealed  before  it  be  broughr  within  the  city;  on  pain  that 
every  perion  houfmg  or  not  bringing  his  leather  to  Leaden- 
hall  2.%  aforefdid,  fh  Jl  forfeit  for  every  hide  or  fkin  bs  bd. 
l^J.  c.  22.  /.  38. 

5.  By  the  1  J.  c.  22.  No  perfon  (hall  buy  any  tanned  Buyer  of  leather 
leather   unwrought,    but   who  (hall    work  the  fame   into  'filing  it  again 
wares;  on  pain  of  forfeiting  the  fanie,  or  the  value  there-  ""^^''""5  '• 
of.    /  8. 

But  by  the  12  G.  2.  c.  25.  All  perfjns  who  deal  or 
work  in  leather,  may  buy  all  forts  of  tanned  leatiier  in 
open  fair  or  market,  whether  curried  or  uncurried,  being 
firft  fearched  and  fealed;  and  may  cut  and  fell  the  fame  in 
any  fmall  pieces  in  their  open  ftiops.    f.  i. 

And  by  the  i  IV.  fejf.  1.  c.  33.  All  dealers  or  workers 
in  leather  may  buy  all  forts  of  red  tanned  leather  in  open 
fair  or  market,  whether  curried  or  uncurried,  being  firft 
fearched  and  fealed,  and  may  fell  it  again  in  their  open 
fhops,  or  cut  and  convert  it  into  other  made  ware.    J.  5. 

6.  Within  London^  or  three  miles  thereof,  no  perfon  Whfreitmaybe 
ft  air  fell  any  wares  appertaining  to  the  miftery  of  any  ''ol'i  i"  ^o'-"^""' 
artificer  cutting  leather,  but  only  in  open  (hop,  common 

fair  or  market,  whereby  the  wardens  may  have  fearch 
thereof;  on  pain  of  forfeiting  the  fame,  and  alfo  10  s. 
I  J,  c.  22. /45. 

VllI,    Of  the  manufaSluring  of  leather^  or  ex-port- 
ing it, 

I.  No  flioemakers  (hall  make  any  boots  or  (hoes,  or  ^^''^™»'^"'* 
any  part  of  them,  of  EngliJ})  leather  wet  curried  (other 
than  deer  fkins,  calves  fKins,  or  goat  fkins  made  and 
drefied  like  Spanijh  leather),  but  of  leather  well  and  truly 
tanned  and  curried  in  manner  aforefaid,  or  of  leather  well 
and  truly  tanned   only,  and  well  fewed,  without  mixing 

over- 
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overleathers,  that  is  to  fay,  part  being  neats  leather,  and 
part  calves  leather  j  nor  (hali  put  into  anv  part  of  any 
ihoes  or  boots,  any  leather  msde  of  a  ft.eep  (kin,  bull 
hide,  or  horfe  hide  j  nor  in  the  upper  leather  of  any  (l^oes, 
cr  into  the  nether  part  of  any  boots  (the  inner  part  of  the 
fhoe  only  excepted)  any  part  of  any  hide  from  which  the 
fole  leather  is  cut,  called  the  wombs,  necks,  fhanlcs,  flank, 
pov/le,  or  cheek  ;  nor  (hall  put  into  the  utter  fole  any 
other  leather,  than  the  beft  of  the  ox  or  fleer  hide;  nor 
into  the  inner  fole,  any  other  leather  than  the  wombs, 
neck,  powle,  or  cheek  ;  nor  into  the  trefwells  of  the  dou- 
ble foled  fhoes,  other  than  the  flanks  of  any  of  the  hides 
aforefaid  ;  nor  Ihall  make  or  put  to  fale  between  September 
30,  and  Jpril  20,  any  fhoes  or  boots  meet  for  any  perfoa 
above  four  years  old,  wherein  fhall  be  any  dry  Eng/ijh  lea- 
ther, other  than  calves  Ikins  or  goat  (kins  made  or  drcfl'ed 
like  Spanijh  leather ;  on  pain  of  fo/feiting  fur  every  pair 
of  flioes  or  bouts  3  s  4  d,  and  the  value  thereof.  1  y, 
c,  22.  /  28. 

■z.  And  if  any  flioemaker,  fadler,  or  other  artificer  ufing 
of  leather,  do  make  any  wares  of  any  tanned  leather  infuf- 
iiciently  tanned,  or  of  tanned  and  curried  leather  being  not 
fufficiei.tly  tanned  and  curried  ;  he  fhall  forfeit  the  fame, 
and  the  value  thereof.      I  J.  c.  22.  f.  44. 

3.  If  any  flioemaker  or  cobler  within  London  or  three 
miles  thereof,  fhall  put  any  tanned  leather  into  any  boots 
or  fhoes,  or  other  things  made  of  tanned  leather,  which 
fhall  not  be  well  and  perfectly  tanned,  or  do  put  any  cur- 
ried leather  into  boors  or  {hoes  or  other  things  made  of 
leather,  which  (liall  not  be  fufficiently  tanned  and  curried, 
and  alfo  fealed  ;  he  fhall  forfeit  the  fame,  and  the  value 
thereof.     1  J.  c.  22.  /  44. 

4.  And  the  mafter  and  wardens  of  the  miseries  of  cord- 
wainers,  curriers,  girdlers,  and  {a^Wx^  oS  London  (on  pain 
of  40 1  for  evt^ry  year  they  make  default,  half  to  the  king 
and  half  to  him  that  fliall  fue)  fli^ll  once  a  quarter  or 
oftncr  make  fearch  and  view  of  all  boots  and  fhoes,  and 
other  wares  made  of  tanned  leather,  within  three  miles  of 
Lond'jHi  and  if  they  are  not  truly  wrought,  they  may  feize 
and  carry  the  fame  to  the  feveral  common  halls,  i  y. 
c,  ^^.  f.  29. 

And  by  the  i  W.  fejfi.  c.  33.  /  3.  Every  hide,  fkin, 
or  piece  of  tanned  leather  Qiavcd  or  liquored,  of  what  co- 
lour fcevcr,  with  any  lawful  liquor  or  drefling,  and  being 
well  and  truly  curried,  fiiall  be  dteuud  ware  within  the 
faid  fiatute  of  the  i  J.  c.  22. 

5.  All 


5.  All  forts  of  leather  and   fkins,  tanned  or  drefled,  Exportation, 
may  be  exposed.     20  C.  2.  c.  5.     9  Jfi.  e.  6.  /  4. 

IX.  Importing  of  leather  gloves  or  mitts. 

1.  For  encouragement  of  the  importation  of  foreign  kij 
and  lamb  fkins  unmanufadlured  ;  if  any  foreign  manufac- 
tured leather  gloves  or  mitts  Ihall  be  imported,  the  fame 
iliall  be  forfeited,  and  may  be  fearched  for  and  feized  by 
any  officer  of  the  <:uftoms  or  excife  :  And  every  perforx 
iaiporting  the  fame,  or  aiding  therein;  or,  being  a  vender 
or  jetailer  of  any  kind  of  leather  gloves  or  mitts,  in  whofe 
polTelFion  any  fuch  foreign  manufa(5tured  leather  gloves  or 
mitts  fhall  be  found ;  or  Vi^ho  fhall  fell  or  expofe  the  fame 
tofale;  or  conceal  the  fame  with  intent  to  prevent  the 
forfeiture;  (hall  over  and  above  the  forfeiture  of  the  faid 
goods,  and  all  intereft  he  may  have  therein,  forfeit  alfo 
2C0  1,  with  double  cofis.     6  G.  3.  c.  ig.'f.  i. 

2.  If  the  fei2i'ure  fhall  be  out  of  the  limits  of  the  bills  of 
mortality,  and  not  exceed  the  value  of  20 1,  twojuftices 
may  hear  and  determine  the  faid  caufe  of  feizureof  the  faid 
goods,    f.  2. 

3.  After  condemnation,  the  fame  to  be  publickly  fold 
to  the  beft  advantage,  by  the  candle,  for  exportation;  and 
not  to  be  delivered  out,  till  fecurity  be  given  that  the  fame 
fhall  be  exported,  and  not  landed  in  any  part  of  his  ma- 
jefty's  dominions.    /.  3. 

4.  Half  the  produce  arifing  by  the  fale,  to  go  to  the 
king;  and  half  to  the  officer  who  fhall  feize  and  fecure  the 
fame.     id. 

5.  And  if  any  doubt  fliall  arife  where  the  fame  were 
manufadured,  the  proof  fhall  lie  on  the  perfon  in  whofe 
pofTeffion  they  (hall  be  found,  and  not  on  ihe  profecutor  j 
and  if  no  proof  be  given  that  they  were  manufa6lured  in 
Great  Britain,  they  fhall  without  any  further  proceedinor 
be  taken  to  have  been  manufactured  out  of  Great  Britain, 
/.  4.  . 

6.  Provided,  that  if  any  perfon,  in  whofe  pofleflion 
fuch  goods  fhall  be  found  (fuch  perfon  not  importing  or 
concealing  the  fame)  fhall  difcover  upon  oath,  before  one 
juftice,  the  perfon  who  fold  the  fan-e  to  him,  fo  as  fuch 
vender  may  be  conyidted  ;   he  fhall  be  indemnified.    /  5. 

7.  The  faid  pecuniary  forfeitures  to  be  fued  for  in  the 
courts  at  Weftminfter;  and  to  be  diilribjted  half  to  the 
king,  and  half  to  the  officer  who  fliall  inform  and  iue, 
/.  6. 

8.  But 
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8.  But  if  the  offi-ers  of  the  cuftoms  or  excife  i7iall  ne-y- 
le£t  or  refure,  tor  one  calendar  month  after  condemnation, 
to  profecute  for  the  pecunir.ry  penalty  ;  any  other  perfon 
may  fue  for  the  fame,  to  be  diftributcd  as  aforefaid,  half 
to  the  king,  and  half  to  him  that  (hall  fue.    f  7. 

9.  Provided,  that  nothing  herein  {hall  extend  to  fub- 
ject  any  wearer  of  fuch  glovts  or  mitts,  as  part  of  his  drefs 
only,  to  any  forfeiture  or  pecuniary  penalty.    /.  8. 


JLerfurer, 

■r>Y  the  13  ^  14.  C.  2.  c,  4.  Ledurers  in  churches,  un- 
^  licenfed,  and  not  conforming  to  the  liturgy,  {hall  be 
difablcd,  and  (hall  alfo  fuffer  three  months  imprifonment 
in  the  common  gaol ;  and  two  judices  (or  the  mayor  in  a 
town  corporate)  (hall,  upon  certificate  from  the  ordinary, 
commit  them  accordmgly.    f.  ip — 23. 


JLect. 

Mesmrgof  ibe   j,  j  £ ET  {leih,  lathe,  lathe)  is  of  5i2A'i3n  original,  and 
word.  J_j  |-ggjjjgjj^  jQ  [^g  j^Q  Qjl^gr  jj^^n  tl^e  court  ot  the  lathe  \ 

as  ths  county  courc  is  the  court  of  the  county.  For  in 
ancient  times  the  counties  were  fubdivided  into  lathes, 
rapes,  wapentakes,  hundreds,  and  the  like.  And  the  fhe- 
rifF  twice  a  year  performed  his  tourn  or  perambulation,  for 
the  execution  of  jwftice  throughout  the  county.  After- 
wards this  power  of  h.ilding  courts^  was  granted  to  divers 
great  men,  within  certain  diftri6ts.  And  from  hence, 
thefe  courts,  holden  within  particular  parts  of  the  county, 
have  defcended  unto  us  without  variation,  under  the 
name  of  the  leet^  leth,  or  lathe  courts. 
L'ct,  what.  2.  The  court  leet  is  a  court  of  record,  having  the  fame 

iurlfdiftion  within   fome   particular  precindt;,    which   the 
fnerifF's  torn  hath  in  the  county.     2  Haw.  72. 
Lee;  Jsrived  o.  For   the  left,  cr   view   of  frankpledge,  was  by  the 

fiom  the  torn,  j^j^^  ^^^^  ^j^^  ^^^^  ^^  ^v,^  people)  divided,  and  derived  from 
the  torn  ;  who  did  srant  to  the  lords  to  have  the  view  of 
the  tenants  and  refianfs  w'thin  their  manors ;  fo  as  the  te- 
nants and  refiants  fhouid  ha-.e  the  fame  juftice  that  they  had 

before 
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before  in  the  torn  done  unto  them,  at  their  own  doors, 
without  any  charge  or  lofs  oi  time.      2  Ii/i.  71. 

4.  The   inftitution  hereof  for   keeping  of  the  king's  F'ankplfdge. 
peace,  was,  ttiat  every  freeman  at  his  age  of  twelve  years 
(excepif  peers,  clergymen,  and  tenants  in  ancient  demefne, 

2  Haw.  57.)  fhould  in  the  leet,  it  he  were  in  any  leet, 
or  in  the  torn  if  he  were  not  in  any  leer,  take  the  oath  of 
allegiance  to  the  king  j  and  that  pledgee  or  fureties  fiiould 
be  found  for  his  truth  to  the  ki/ig,  and  to  all  his  people, 
or  elfe  to  be  kept  in  prifon  :  This  frankpledge  confiiled 
moft  commonly  of  ten  houfeholds,  which  the  Saxons  cal- 
led theotbun^^  in  the  rjorth  parts  thev  call  them  ten- 
mentale^  in  other  places  of  England  tithing;  whereof  the 
mafters  of  the  nine  families  who  were  bound,  were  of  the 
Saxon i  czVicA  fr eoborgh,  which  in  'ome  places  is  to  this 
day  called /r^^isrrutt',  that  is,  free  furety,  or  frankpledge, 
and  the  mafter  of  the  tenth  houfhold  wa<  called  theothung" 
mon^  to  this  day  in  the  weft  called  tithingman,  and  titberi' 
heof'.d^  and  freoborher^  that  is  capita/is  plegius,  chief 
pledge  ;  and  thefe  ten  mafters  of  families  were  bound  one 
for  another's  family,  that  each  man  of  their  fcveral  fa- 
milies fiiould  ftand  to  the  law,  or  if  he  were  not  forth- 
coming, that  they  fliould  anfwer  for  the  injury  or  offence 
by  him  committed.  And  the  precin£l:  of  this  frankpledge 
was  called  decenna,  becaufe  it  confifted  moft  commonly  of 
ten  hcufhclds  ;  and  every  man  of  thofe  feverai  nouftiolds, 
for  whom  the  pledge  or  furety  was  taken,  were  called 
decennarii ;  which  names  are  continued  as  (hadows  of  an- 
tiquity to  this  day,      2  In/i.  73- 

And  by  the  due  execution  of  this  law,  fuch  peace  was 
univerfally  holden  within  this  realm,  as  no  injuries,  homi- 
cides, robberies,  thefts,  riots,  tumults,  or  other  citcnces 
were  committed  ;  fo  as  a  man  with  a  white  wand  might 
fafely  have  ridden  before  the  conqueft,  with  much  money 
about  him,  without  any  weapon,  throughout  England. 
2  InJL  73. 

But  no  perfon  is  obliged  to  appear  at  any  leet,  within 
the  precincts  whereof  he  doth  not  refide.     2  Haw.  57. 

5.  Ke  that  claims  a  leet  by  charter,  muft  hold  it  on  the  L°et  when  to  bs 
days  prefcribed  by  the  charter  ;   he  that  claims  it  by  pre-  ^"l'^'^"' 
fcjiption,  may  claim  to  hold  it  once  or  twice  every  year, 

at  any  fuch  days  as  fhall  upon  reafonable  warning  be  ap- 
pointed, if  the  ufage  hath  been  fo  that  it  hath  been  kept 
at  uncertain  times  ;  or  elfe  it  ought  to  be  kept  at  fuch 
certain  days  and  times,  as  by  preicripiion  hath  been  cer- 
tainly ufed.     2  h'Ji.  72,         ' 

6.  l^ 
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6.  If  a  nufance  done  within  the  jurifiu^lion  of  the  leet, 
be  not  prtfented  in  the  leet,  the  flieriff  in  his  torn  cannot 
inquire  of  it ;  for  that  which  is  within  the  precin£l  of  the 
leet  is  exempt  from  the  torn,  otherwife  there  might  be  a 
double  charge;  but  in  thst  cafe  a  v/rit  may  be  direded  to 
the  fherift'to  inquire  thereof.     4.  7w/?.  261. 

7.  It  feems  that  a  court  leet  is  fo  far  intruded  with  the 
keeping  of  the  peace  within  its  own  precinft,  that  the 
fteward  of  it  may  by  recognizance  bind  any  perfon  to  the 
peace,  who  fhall  make  an  affray  in  his  prefence,  fitting 
the  court,  or  may  commit  him  to  ward,  either  for  want 
of  fureties,  or  by  way  of  punifhment,  without  demanding 
any  fureties  of  him,  in  which  cafe  he  may  afterwards  im- 
pofe  a  fine  according  to  his  difcretion.     2  Hc.iv.  4. 

8.  The  leet  hath  power  to  receive  indidlments  of  felo- 
nies at  the  common  law,  but  not  of  felonies  by  aft  of 
parliament,  unlefs  fpecially  limited  thereto.     2  //.  H,  71. 

9.  Furthermore,  this  court  hath  cognizance  of  a  great 
number  of  oft'ences,  both  by  the  common  law,  and  by 
ftatute ;  as  for  inftance,  tipling  in  alehoufes  ;  aflaults 
whereby  bloodfhed  enfueth ;  common  barators ;  bawdy 
houfes ;  defers  in  bridges  and  highways ;  deftroyers  of 
ancient  boundaries;  bakers;  brewers;  butchers;  curriers; 
deciners  or  fuitors  not  appearing  in  the  leet;  eftrays,  waifs, 
and  treafure  trove ;  eave  droppers ;  foreftaljers,  regrators, 
ingroflers;  deftroyers  of  game;  gameflers;  hedgc'-breakers; 
negledlers  of  hue  and  cry  ;  higlers,  innholders ;  millers; 
night  walkers;  common  nufances;  want  of  pillory  and 
flocks,  and  common  pounds;  refcous;  fcolds;  fhoemakers ; 
fearchers  of  leather ;  ftpned  horfes  of  two  years  old  put  on 
the  common;  victuallers;  conftables  negled^ing  watch  and 
ward;  weights  and  meafures;  and  many  others  by  par- 
ticular ftatutes.     IVood.  b.  4.  c.  I. 

10.  But  a  man  cannot  be  prefented   in  the  leet  for  fur- 
charging  the  common,  or  for  digging  in  the  common  ;  be- 
caufe  this  concerns  the  private,  not  the  publick  intereft, 
and  belongs  rather  to  the  court  baron  to  inquire  of  it.s 
Wood.  b.  4.  c,  \, 

11.  Alfo  no  offence  is  cognizable  in  the  leet,  unlefs  it 
arofe  fince  the  holding  of  the  lail  court.     2  Haw.  66. 

12.  The  conftables  of  common  right  are  to  be  chofeti 
and  fworn  in  the  leet  or  torn.     2  Haw.  62. 

13.  The  leet  feems  not  to  be  within  the  equity  of  the 
ftatute  of  I  R.  3.  which  requires  that  the  jurors  in  the 
torn  fhall  have  20  s  a  year  freehold,  or  26  s  8  d  copyhold 
or  cuitomary ;  for  it  is  faid,  that  any  perfon  happening  to 
be  prefent  at  the  leet,  or  to  be  riding  by  the  place  where 
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It  Is  holden,  may  for  the  want  of  jurors  be  compelled  by 
the  fteward  to  be  fworn,  whether  he  be  rclident  wiihiii 
the  leet  or  not ;  by  which  it  Teems  to  be  implied,  that  any 
perfon  whatfoever  is  capable  of  being  put  upon  the  jury  in 
a  court  leer.     2  Haiu.  tg. 

14.  Indictments  in  the  leet  ought  to  be  by  roll  indented,  In^iflmcnu 
one  to  remain  with  the  indiclurs,  and  the  other  with  the  '^  °^  m  en  e  • 
Iteward,  to  prevent  embezilling.     2  Haw.  69. 

15.  Although   (he  leet  may  receive  indictments  of  fe^  indiaments  of 
lony,  yet  it  cannot  hear  and  determine  them,  but  muft  fend  felonies,  how  to 
them  to  the  gaol  delivery,  there  to  be  heard  and  determin-  ''«""'<^^''' 
ed,  if  the  ofi^enders  are  in  cuftody  ;    or  remove  them  by 

certiorari  into  the  king's  bench,  that  procefs  may  be  made 
upon  them  to  outlawry.     2  H.  H,  yi. 

16.  It  feems  to  be  agreed,  that  a  prefcntment  in  the  leet  Traverfe, 
of  any  offence  within  the  jurifdiclion  of  the  court,  being 
neither  Ccjpital  nor  concerning  any  freehold,  fubjeits  the 

party  to  a  Jine  or  amerciament  without  any  further  proceed- 
ing, and  admits  of  no  traverfe  to  the  truth  of  it  :  But  if  it 
touch  the  party's  freehold,  it  may  be  removed  into  the 
king's  bench,  and  there  traverfed.  i  Haw.  217,  219.  2 
Haw.  71.  ' 

17.  h.  fine  is  a  pecuniary  punifhment,  alTcfied  by  the  Fine* 
fteward,  for  an  offence  or  contempt  committed  in  court, 

or  by  publick  ofHcers  out  of  court,  in  adminiftration  of 
their  ofKces  j  a  fine  is  always  aflefkd  by  the  fleward,  and 
is  not  to  be  affeered,  though  fomerimes  it  is  called  an  amer- 
ciament ;  and  the  lord  by  a  fpecial  warrant  to  the  bailiff 
may  diftrain,  or  he  may  have  an  action  of  debt,  for  a  fine 
jmpofed  ;  but  he  cannot  imprifon.  And  this  is  the  only 
court  that  can  fine  and  not  imprifon.  JVcod.  b.  4.  <:.  i. 
2H.H.61. 

18.  An  amerciament  is  a  pecuniary  punifliment,  affefTcd  AmercIamtD*, 
by  the  homage  or  jury,  for  offences  committed  out  of  court 

by  private  perfons,  to  be  mitigated  by  affegrers  (from  af- 
purer,  to  tax),  who  are  to  affirm  the  reafonablenefs  thereof 
upon  their  oaths,  where  no  exprefs  penalty  is  mfli6ted  by 
ttatute ;  and  for  this  alfo  the  lord  may  have  an  adion  of 
debt,  or  may  diftram  of  common  right,  and  impound  the 
diftrefs,  or  fell  it  at  his  pJeafure,  but  cannot  imprifon  for  it. 
Wood.  b.  4.  c.  I. 

19.  And  upon  prefentment  of  a  nufance,  the  fteward  Amprclament 
may  either  amerce  the  perfon,  and  order  him  alfo  to  remove  "^^"^  ""vered. 
it  by  fuch  a  day,  under  pain  of  forfeiting  a  certain  fum  ;  or 

he  may  order  him  to  remove  it,  under  fuch  a  pain,   with- 
out amercing  him  at  all :  And  on  prefentment  at  another  ' 
court,  that  he  hath  not  removed  fuch  nufance  (having  had 
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notice  thereof)  the  pain  may  be  recovered  by  diftrefs  or  ac- 
tion of  debtjwhho'it  farther  proceeding.     2.  Haw,  61. 

20.  it  feemeth  that  of  coma^on  right  any  court  leet, 
with  the  afient  of  the  tenants,  may  make  by-laws  under 
certain  penalties,  in  relation  to  matters  properly  within  the 
cognizance  of  fuch  court,  as  the  reparation  of  the  highways, 
and  the  like  :  And  alfo  a  court  baron  by  cuftom  may  make 
by-laws,  for  the  well  regulating  of  comcnons,  and  fuch  like 
private  matters.  And  therefore  where  a  court  leet  and 
baron  are  holden  together,  as  they  ufually  are,  it  feems, 
that  what  is  tranfacted  therein,  in  relation  to  publick  mat- 
ters, fiiall  be  applied  to  the  jurifdi£tion  of  the  court  leet, 
and  what  is  done  in  relation  to  private  matters,  (hall  be  in- 
tended to  be  done  by  the  court  baron,      2  Haw.  68. 

21.  The  lord  of  the  leet  ouglit  to  have  a  pillory  and 
tumbrel :  and  for  want  thereof,  he  may  be  fined,  or  his  li- 
berty feized.     Cro.  El.  698. 

But  the  flocks  are  to  be  provided  at  the  charge  of  the 
town  ;  for  originally  they  were  not  to  punilb,  but  to  keep 
men  in  hold.     Wood.  b.  4.  <r.  i. 

22.  But  the  bufinefs  of  the  leet  hath  declined  for  many 
years  J  and  is  devolved  on  the  quarter  feffions. 


T)  Y  the  9  G.  c.  22.  and  27  G.  1.  c.  19.  If  any.  perfoii 
-*-^  ihall  knowingly  fend  any  letter,  without  any  name 
fubfcribed  thereto,  or  figned  witha  fiditious  name,  demand- 
ing money  or  other  valuable  thing ;  or  ihreatning  to  kill 
or  murder  any  of  his  majefty's  fubjcdls,  or  to  burn  their 
houfep,  outhoufes,  barns,  (lacks  of  corn  or  grain,  hay  or 
ftraw  ;  tho'  no  money  or  venifon  or  other  valuable  thing 
be  demanded  by  fuch  letter :  or  (hall  refcue  any  perfon  in 
cuftody  for  fuch  oftence  5  he  fiiall  be  guilty  of  felony  with- 
out benefit  of  clergy. 

And  by  the  30  G.  2.  c,  24..  All  perfons  who  (hall 
knowingly  fend  or  deliver  any  letter  or  writing,  with  or 
without  a  name  fubfcribed  thereto,  or  figned  with  a  fidi- 
tious  name,  threatning  to  accufe  any  perfon  of  any  crime 
puni(hable  by  law  with  death,  tranfportation,  pillory,  or 
any  other  infamous  puni(hment,  with  intent  to  extort  from 
him  any  money  or  other  goods,  (hall  be  punKhed  at  the 
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difcretion  cf  the  court  by  fine  and  imprifonment,  pillory, 
whippini:^,  or  tranlportation  tor  (even  years. 

Seditious  or  defamaccry  letters,  belong  to  title  HlbcU 
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I.  tF  any  ciFend  their  brethren  by  adultery,  whoredom, 
-*  inceit,  or  any  other  u;ic!eannefs,  the  churchwardens 
{hall  prefent  them  to  the  ordinary,  and  they  (hall  not  be 
admitted  to  the  holy  communion,  till  they  be  reformed. 
Van    109. 

2.  Out  aitho'  lewdnefs  be  properly  punifhable  by  the 
ecclefiaiiical  iaw,  yet  the  clience  ot  Icceping  a  bawdy  houie 
Cometh  alJb  under  the  cognizance  of  the  law  temporal,  as 
a  common  nufance,  not  only  in  refpedt  of  its  endangeiing 
the  pub'.ick  peace,  by  drawing  together  difiolute  and  de- 
bauched p^rfms,  but  aifo  in  refpefit  of  its  apparent  tendcn- 
'ty  to  corrupt  the  manners  of  both  fexes.  3  If7/L  205.  i 
Haw.    196. 

3.  And  in  gerieral,  all  open  lewdnefs  grof^Iy  fcandalous 
is  punifhable  upon  indi(5lment  at  tlie  common  law*,  i 
Haw.  y. 

4.  And  ofFcnders  of  this  kind  are  punifhable  not  onljr 
with  fine  and  imprifonment,  but  alio  with  fuch  infamous 
punifhment  as  to  the  cotirt  in  difcretion  fliali  feem  proper. 
I  Hrav.  i}6. 

5.  And  upon  informatioh  given  to  a  conflable,  thafa, 
inan  and  woman  are  in  adultery  or  fornication  together, 
or  that  a  man  and  woman  of  evil  report  are  gone  to  a  fuf- 
pe61:ed  houfe  togetlrer  in  the  night,  the  ofHcer  may  take 
company  with,  him,  and  if  he  find  them  (o,  he  may  carry 
them  before  a  juliice,  to  find  fureties  of  ihe  good  behaviour. 
Da!t.   c,  124..     2  Hazv,  61. 

6.  Foi-  it  feems  always  to  have  been  the  better  opinion, 
that  a  man  may  be  bound  to  his  good  behaviour,  f(^r  haunt- 
ing bawdy  houfes  wih  women  of  bad  fame,  as  alfo  for  keep- 
ing bad  women  in  his  own  houfe.      1  H.w.  132. 

7.  And  a  wife  may  be  indided  together  with  her  hufbanJ 
and  condemned  to  the  pillory  with  him,  for  keeping  a 
bawdy  houfe;  for  this  is  an  oPrence  as  to  the  government 
of  ihe  houfe  ;  in  which  the  wife  has  a  principal  (hare  ;  and 
alfo  fuch  an  offence  as  may  generally  be  prefurned  to  be 
managed  by  the  intrigues  of  her  fex.   '  i  Huw.  2. 
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8.  And  if  a  wife  go  away,  and  remain  with  an  adulterer 
without  being  reconciled  to  her  hufband,  (he  (hall  lofe  her 
dower.     2  Inji.  435. 

9.  But  if  a  perfon  is  indided  for  frequenting  a  bawdy 
houfe,  it  muft  appear  that  he  knew  it  to  be  fuch  a  houfe  j 
and  it  muft  be  exprefsly  alledged  that  it  is  a  bawdy  houfe, 
and  not  that  it  is  fufpedled  to  be  fo.     Wood.  b.  3.  c,  3. 

10.  On  an  indictment  for  keeping  a  diforderly  houfe,  a 
female  witnefs  fwore,  that  (he  was  a  failor's  wife,  and  dur- 
ing her  hufband's  abfence  out  of  the  realm  (he  had  often 
proftituted  herfelf  there  :  Lord  Raymond  faid,  it  was  an 
odious  piece  of  evidence  and  ought  not  to  be  heard.  BarU 
Bawdy-h. 

11.  But  it  is  faid  a  woman  cannot  be  indi£ted  for  being 
a  bawd  generally,  for  that  the  bare  folicitation  of  chaftity 
is  not  indictable,      i  Haw.  ig6.     1  Salk.  382. 


Indi6lmenc  for  keeping  a  diforderly  houfe. 

Weftmorland.  'T^  H  E  jurors  for  our  lord  the  king  upon 
-■■    their  oath  prefent^   that  A.   O.  late  of 

in  the  faid  county^  labourer^  on  the day  of"    ■    in 

the year  of  the  leign  of  •  and  at  divers  other  times 

as  well  before  as  after,  with  force  and  arms  at  —■     afore- 

faid^  in  the  county  aforefaidy  did  keep  and  maintain,  and  yet  doth 
keep  and  maintain^  a  certain  common,  ill- governed  and  diforder- 
ly houfe,  and  in  the  Jaid  hjufe,for  his  own  lucre  and  gain,  cer~ 
tain  evil  and  ill  dijpojed  perfons,  as  well  men  as  women,  of  evil 
name  mid  fame,  and  of  dijhinejl  converfation,  to  frequent  and 
come  togi'thtr  then,  and  t}:e  faid  divers  other  times,  there  unlaw- 
fully and  wilfully  did  caufe  andprocwe  :  and  the  faid  ?nen  and 
women,  in  the  faid  houfe,  at  unlaivful  times,  as  well  in  the  night 
as  in  the  day,  then  and  the  [aid  other  times,  there  to  be  and  re- 
main, drinking,  tipling,  whoring,  and  nvfbehaving  themfelves, 
unlawfully  and  wilfully  did  permit,  and  yet  doth  permit,  to  the 
great  damage  ayid  common  nufance  of  all  the  fuljcSis  of  our  faid 
krd  the  king,  and  againji  the  peace  of  our  faid  hrd  the  king,  ^ 
his  crown  and  dignity. 


%\Uh 


99 


I 


/.  What  it  is, 

IT.  Who  are  punijhahle  for  it, 

III.  How  punijhable, 

L  What  it  is. 

A  Libel  /J  a  malicious  defnmation  of  any  perfon,  ex-prejfed 
"^^  either  in  prwiing  or  ivriting^figns  or  piSfures^  to  afperfe 
the  reput(vttoTi  of  one  that  is  alive,  or  the  memory  of  one  that  is 
dead.     Wood.  b.  3.  c.   3. 

A  malicious  defamaiion^  And  the  fcandal  which  is  ex- 
prefTed  in  a  fcofBng  and  ironical  manner,  is  as  properly  a 
malicious  defamation,  as  that  which  is  exprefled  in  dire<5l 
terms  J  as  where  a  perfon  propofes  one  to  be  imitated  for 
his  courage,  who  is  known  to  be  a  great  ftatefman,  but  no 
foldier  ;  and  another  to  be  imitated  for  his  learning,  who 
is  known  to'  be  a  great  general,  but  no  fcholar  j  and  the 
like  :  Which  kind  of  writing  is  as  well  underftood  to  mean 
only  to  upbraid  the  parties  with  the  want  of  thefe  quali- 
ties, as  if  it  had  diredily  and  exprefsly  done  fo.  i  Haw, 
194. 

And  from  the  fame  foundation  it  hath  alfo  been  refolved, 
that  a  defamatory  writing,  exprefling  only  one  or  two  let- 
ters of  a  name,  in  fuch  a  manner,  that  from  what  goes  be- 
fore and  follows  after,  it  muft  needs  be  underftood  to  fig- 
nify  fuch  a  particular  perfon,  in  the  plain,  obvious,  and 
natural  conftrudlion  of  the  whole,  and  would  he  perfect 
nonfenfe  if  reftrained  to  any  other  meaning,  is  as  properly 
a  libel,  as  if  it  had  exprefled  the  whole  name  at  large ;  for 
it  brings  the  utmoft  contempt  upon  the  law,  to  fuf^r  its 
juftice  to  be  eluded  by  fuch  trifling  evafions :  And  it  is  a 
ridiculous  abfurdity  to  (ay,  that  a  writing  which  is  under- 
ftood by  every  the  meaneft  capacity,  cannot  poflibly  be  un- 
derftood by  a  judge  and  jury.      1  Haiv.  194. 

And  it  matters  not  whether  the  libel  be  true,  or  whether 
the  party  againft  whom  ir  is  made  be  of  good  or  bad  fame  ; 
tor  in  a  fettled  ftate  of  government,  the  party  grieved 
ought  to  complain,  for  any  injury  done  to  him,  in  the  or- 
dinary courfe  of  law,  and  not  by  any  means  to  revenge 
himfeif,  either  by  the  odious  courle  of  libelling,  or  other- 
wife,  5  Co.  125.  But  this  is  to  be  underftood,  when  the 
G  ?.  profe- 
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profecution  is  by  information  or  indi£l:ment ;  but  in  an  ac<* 
tion  on  the  C3(e,  which  is  to  repair  the  party  in  damages, 
the  defendant  may  juftify  the  truth  of  the  fait?,  and  fliew 
that  the  plaintiff  hath  received  no  injury.     3  Blackjh  lib. 

Of  any  perfin']  Where  a  writing  inveighs  againft  man- 
kind in  general,  or  againft  a  particular  order  of  men,  as  tor 
inftance,  men  of  the  gown,  this  is  no  libel  ;  but  it  mult 
deCcend  to  particulars  and  individuals  to  make  it  a  libel.  3 
Salk.  224. 

ExpreJJ'ed  eithtr  inprvitlng  or  writings  figm  or  plSlurei']  A 
libel  is  either  in  writing,  or  without  writing:  In  writing, 
"wben  an  epigram,  rhyme,  or  other  writing  is  publiflied  to 
the  contumely  of  another,  by  which  his  fame  or  dignity  may 
be  prejudiced  :  Without  writing,  may  be  by  pictures,  as  to 
paint  the  party  in  any  Ihameful  and  ignominious  manner;  or 
by  fign?,  as  to  fix  a  galljws,  or  other  reproachful  and  ig- 
nominious llgns  at  a  man's  door.     5  Co.  125. 

E.  7  G.  Mayor  of  Northampton's  cafe.  He  fent  lord 
Halifax  a  licence  to  keep  a  public  houfe,  which  the  court 
faid  was  a  libel  in  the  cafe  of  a  peifon  of  his  quality,  and 
granted  an  information  for  it.     S:r.  422. 

Or  the  memory  of  one  that  is  dead]  For  the  offence  is  the 
fame,  whether  the  perfon  libelled  be  alive  or  dead.  5  Co. 
125. 

11,  Who  are  punijloahle  for  it. 

It  is  certain,  that  not  only  he  who  compofes  a  libel,  or 
procures  another  to  compofe  it,  but  alfo  he  who  publifnes, 
or  procures  another  to  publifh  it,  are  in  danger  of  being; 
puni{hed  for  it  ;  and  it  is  faid  not  to  be  material,  whether 
he  who  difperfes  a  libel  know  any  thing  of  the  contents  or 
effect  of  it  or  not ;  fur  nothing  v/ould  be  more  eafy,  than 
to  publifh  the  moft  virulent  papers  with  the  greateft  fecu- 
rity,  if  the  concealing  the  purport  of  them  from  an  illite- 
rate publilher,  would  make  him  lafe  in  difperfing  them,  i 
Haw.    195. 

AK'o  u  hath  been  faid,  that  if  he  who  hath  either  read  a 
libel  himlelf,  or  hath  heard  it  read  by  another,  do  after- 
wards malicioufly  read  or  repeat  any  part  of  it,  in  the  pre- 
fence  of  others,  or  lend  or  fhew  it  to  another,  he  is  guilty 
of  an'ifnlavvful  publication  of  it.      i  Hazv.  195. 

Alio  it  hath  been  holden,  that  the  copying  of  a  libel  flisll 
be  a  conclufive  evidence  of  the  publication  of  it,  unlefs  the 
party  can  prove,  that  he  delivered  it  to  a  niagiitrate  to  ex- 
amine it.     I  Haw,  J 95. 

And 


And  it  hath  been  ruled,  that  the  finding  a  lihel  on  a 
bookfeller's  (helf,  is  a  publication  of  it  by  the  bookfeller  ; 
aad  that  it  is  no  excufe  to  fay,  that  the  fervant  took  it  into 
the  (hep  without  the  malkr's  knowiedge;  for  the  law  pre- 
fumes  the  mafter  to  be  acquainted  with  what  the  fervant 
does.      I  Sef  C.  23-     K-  a"ti  ^"<^^y   lO  G. 

And  it  feems  to  be  the  better  opinion,  that  he  who  firft 
writes  a  libel  dictated  by  another,  is  thereby  guilty  of 
making  it,  and  confequenily  punifhable  for  the  bare  wri- 
ting ;  for  it  was  no  libel,  till  it  was  reduced  to  writing; 
for  the  eflence  of  a  libel  confifteth  in  the  writing  of  it  ; 
for  if  a  man  fpeak  fuch  words,  unlefs  the  words  be  put  in 
writing,  it  is  not  a  libel.      2  Salk.  419.      I  Haw.  195. 

Alio  it  hath  been  refolved,  tliat  the  fending  of  a  letter 
full  of  provoking  language  to  another,  without  publifhing 
it,  is  higily  punifliaile,  as  manifeit'y  tending  to  a  dillurb- 
ance  of  the  peace.      ;  Havj.  195. 

But  it  hath  been  refoived,  that  he  who  barely  reads  a  li- 
bel in  the  prcfence  of  another,  without  knowing  it  before 
to  be  a  libel,  or  who  is  only  proved  to  have  had  a  libel  ia 
his  cuftody,  fhall  not  in  refpecl  of  any  fuch  a£l  be  ad- 
judged the  publidier  of  it.  But  the  having  jn  one's  cuf- 
tody a  written  copv  of  a  libel  p'jbliclcly  known,  is  an  evi.r 
dence  of  the  publication  uf  it.      i  Huiv.  196, 

///.     Hozv  punifiable. 

There  feemeth  to  be  no  doubt,  but  that  the  offenders 
may  be  condemned  to  pay  fuch  fine,  and  alfo  to  fuffer  fuch 
corporal  punilhment,  as  to  the  court  in  difcretion  fhall 
feem  proper,  according  to  the  heinoufnefs  of  the  crime, 
and  the  circumflances  of  the  off^ender.      i  Haw    196. 

And  it  hath  been  adjudged,  that  libels,  as  having  a  Al" 
x^Di  and  immediate  tendency  to  a  breach  of  the  peace,  are 
indictable  before  jufiices  of  the  peace.      2  Haw.  40. 

On  an  indidlment  fetting  forth  the  offence,  according  to 
t'-c  tenor  and  to  the  effect  following^  it  was  agreed  by  the 
court,  that  to  the  iff'e^  following  had  been  naught,  being 
vague  and  ufelefs  words;  for  the  court  muft  judge  of  the 
words  themfclves  :  But  the  words,  according  to  the  tenor^ 
do  corredt  the  defeat;  for  they  import  the  very  words 
tiiemfelves,  for  the  tenor  of  a  thing  is  the  tranfcript  and 
true  copy  of  it,  to  which  it  may  be  compared  :  And  there- 
ioxz  of  words  fpoken  there  can  be  no  tenor,  becaufe  there 
h  no  written  original.     2  ^alk,  417.     3  ^-Ak,  225. 

G  3  And 
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And  it  muft  be  proved  to  be  written  or  publiflied,  m 
the  county  laid  in  the  indiitmentj  all  matters  of  crime 
being  local.  Read,  Lib.  State  Tr.  V.  3.  774,  775.  V.  4. 
672. 

Indidment  for  a  libel. 

^T^  H  E  jurors  for  our  lord  the  king  upon  their  oath  pre" 
^    fent,  that  A,  O.  late  of «  in  the  county  of- 


gentleman^  not  having  God  before  his  eyes^  hut  moved  by  the 
irj/iigation  of  the  devily  and  falfely  and  maliciovfjy  contriving 
and  intending  to  bring  our  faid  lord  the  king  into  hatred  and 
infamy  amongfl  his  fuhjeSis^  and  to  move  [edition  among/}  the 

fubjc£is  of  our  faid  lord  the  king,  did  on  the day  of . 

in  the  ■  year  of  the  reign  of with  force  and  arms  ^ 

at af ore/aid,  in  the  county  aforejaid^  falfdy ^  feditiovflx^ 

and  maiicioujly  write  and  publijh,  and  caufe  to  be  written  and 
pubiijhed,  a  certain  falje^  f editions^  and  fcandaLus  libeU  inti- 

tled  ■ i '  Jn  ivhich  faid  libel  are  contained,  amorig 

ether  things^  divers  fa  fe^  feditious,  fcandaUus^  and  malicious 
matters,  according  to  the  tenor  following,  to  wit^——  ——  And 
in  another  part  of  the  fame  libel  are  contained  divers  other 
falfcy  fditiouSj  fcandalous,  and  ?nalicious  matters,  according  to 

the  tenor  following to  the  evil  example  of  all  others  in 

the  like  cafe  offending^  and  againji  the  peace  of  our  faid  lord 
the  kingy  his  crown  and  dignity. 


%M\tXi  clotl). 


T^OR  the  duties  on  linen  cloth  printed  or  ftained,  fee 

^  title  (Ej:cife* 

For  journeymen  and  other  workmen   imbezilling   the 

materials  of  the  linen  raanuladture,  fee  title  »ifl'litil1tSS* 

Whomayf-tup       |_   Any  perfon,  native  or  foreigner,  may  without  paying 

trades  in  fhf  li-  ,,•  •  i  •    -i  j  •    -i         j 

nen  manufac-      any^hmg,   m  anyplace,   privileged  or  unprivilet:fd,   cor- 
ture.  porate  or  not  corp'irdte,  ftt  up  and  exercile  the  occupation 

of  bieaking,  hickling,  or  dieffing  of  hemp  or  flax;  as  alfo 
for  making  or  whitening  of  thread;  as  alfo  of  fpinning, 
weaving,  making,  whitening,  or  bleaching  any  cloth  made 
of  hetnp  or  flax  only  ;  as  alfo  the  myfiery  of  making  twine 
or  nets  for  fifbery,  or  of  floving  of  cordage;  as  alfo  the 
trade  of  making  tapeflry  hangings.      15  C,  2.  c.  15- /■  2. 

And 
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And  all  foreigners  that  fliall  ufe  any  the  trades  aforefaid 
three  years,  fliall  (taking  the  oaths  of  allegiance  and  fupre- 
macy  before  two  juftices  near  unto  their  dwellings)  enjoy 
all  privileges  as  natural  born  fubjefts.    /  3. 

2.  Whereas  certain  evil  difpofed  perfons,  by  fundry  de- DeceUfuJ  ir.al;- 
vices,  ftretch  linen  cloth  both  in  length  and   breadth,  and'"?°f  ""^'^ 
then   with  battledores  or  otherwife  beat  the  fame,  carting*^  ^ 
thereupon  certain  deceitful  liquors  mingled  with  chalk  and 
other  like  things,  whereby  the   cloth   is   made  finer  and 
thicker  to  the  eye,  but  the  threads   are   thereby  loofened 
and  made  weak  :  If  any  perfon  ftiall  hereafter  ufe  the  faid 
deceits,  or  do  any  other  ?.&.  with  any  linen  cloth  whereby 
it  fliall  be  made  worfe,  the  faid  cloth  fliall   be  forfeited,   . 
and  the  offender  punifhed  by  one  month's  imprifonment 
at  the  Ipaft,  and  pay  fuch  fine  as  the  juflices  Ciall  afTefs. 
I  £1.  c.  12./.  I. 

And  the  judges  of  afBzej  and  juflices  of  the  peace  or 
three  of  them  (i  ^.)  may  hear  and  determine  the  fame  in 
their  fedions,  by  information,  indidtment,  or  upon  the  tra- 
verfe  of  any  prefentment  or  indictment  found  before  theai, 

f.2. 

And  if  any  perfon  fliall  feize  any  fuch  deceitful  linen 
cloth,  he  fhall  at  the  next  feffions,  or  before  two  juflices 
(i  ^.)  make  due  information  of  the  offence  and  of  the 
feizure,  or  elfe  fliall  procure  the  offender  to  be  indidled  at 
the  next  feffions,  and  fliall  alfo  be  bound  by  recognizance 
or  obligation  to  purfue  the  fame  with  effedl,  and  to  give 
evidence,  and  to  pay  the  moiety  of  what  he  fliall  recover, 
to  the  flieriff  or  other  accountant  to  the  ufe  of  the  king. 
And  the  other  half  fhall  go  to  the  informer  or  profecutor. 

And  the  jufiices  before  whom  the  offence  fhall  be  tried, 
fliall  certify  the  fame  by  eflreat  into  the  exchequer  yearly 
at  Michaelmas  as  they  do  other  eflreats,  and  thereupon  the 
barons  may  make  procefs  for  fo  much  thereof  as  apper- 
taineth  to   the  king,  in  like   manner  as  for  other   fines. 

3.  By  the  i8  G.  2.  c.  27.    Every  perfon  who  fliall,  by  Deftroyinginthe 
day  or  nioht,  felonioufly  fteal  any  linen,  fuflian,  calico,  "ot'^'"?).  o"" 
or  cotton  cloth  j  or  cloth  worked,  woven,  or  made  cf  any  ,'"tj^"^ ''"^" 
cotton  or  linen   yarn   mixed ;    or  any    thread,    linen,   or 
cotton  yarn  J  linen  or  cotton  tape,  incle,  filleting,  laces, 
or  any  other  linen,  fuflian,  or  cotton   goods,  laid    to   be 
printed,  whitened,    bowked,    bleached,    or   dried,  to  the 
value  of .  10s,  or  fhall  knowingly  buy  or  receive  any  fuch 
wares  flolen,  (hall  be  guilty  of  felony  without  benefit  of 
clergv. 

Vo;..  Ill,  -^  G  4.  -  And 
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And  by  the  4  G.  3.  c.  37.    If  any  perfon  dial!,  by  day 
or  nighr,  break    into   any    houfe,  fliop,   cellar,    vault,  or 
other  place  or  building,  or  by  force  enter  into  any  houfe, 
iliop,  cellar,  -or   vaulr,   or  other   place  or  building,  with 
intent  to  fteal,  cut,  or  deftroy  any  linen  yarn,  or  any  linea 
cloth,  or  any  manufadlure  of  linen  yarn  belonging  to  any 
manufactory,    or  the   looms,    tools,    or   implements    ufed 
therein  ;  or  fhall   wilfully  or  malicioufly  cut  in  pieces   or 
deftroy  any  fuch  goods,  when  expofed  either  to  bleach  or 
dry ;  he  (liall  be  guilty  of  felony  without  benefit  of  clergy. 
/i6. 
Affixing  ccun-        4.  If  any  perfon  fhall  caufe  any  ftamps  to  be  affixed  to 
terfeitflair.ps  on  any  foreign  linens  imported,  in  imitation  of  the  ftamps  put 
hnenfloth.        on  Scotch  or  Irijh  linens;  he  fhall  forfeit  5I  for  each  piece: 
Or  if  any  perfon  fhall  expofe  or  pack  up  for  fale  any   fo^ 
reign   linens  (knowing  them  to  be  fo  (lamped)  as  the  ma- 
nufa£tiire  of  Scotland  or  Ire/and-,   he  (hall  forfeit  the  fame, 
and  aifo  5I  for  each  piece.     And  if  any  perfon  fhall  affix 
any  counterfeit  (lamp  on  any  linen  of  the  manufaclure  of 
Great  Britain  or  LelatuI^  in   order   to   vend  the  fame   as 
linens  duly  flamped  ;   he   fhall   forfeit  5I  for  each    piece: 
And   if  any   perfon  fhall  expofe  or  pack  up  for   fale,  any 
fuch  linens,  knowing  them  to  be  fo  ftamped  ;  he  fhal!  for- 
feit the  fame,  and  aifo  5I  for  each  piece.     17  G.  2.  c  30. 
/I. 

And  one  juftice  may  convift  the  ofFender  on  the  oath  of 
one  witnefs,  and  may  grant  his  warrant  for  diltrefs  and 
fale  ;  and  for  want  of  fufficient  diftrefs,  any  juftice,  on  proof 
thereof  made  on  oath  by  the  perfon  executing  the  warrant, 
may  commit  him  to  gaol  for  fix  months,  unlefs  it  be  paid 
fooner :  Which  penalty  fliall  go  to  the  informer,  deduct- 
ing 2s  in  the  pound  to  be  paid  to  the  conftable  who  ihall 
execute  the  warrant,  f.  2. 
Camhruksor  5.  By  the  27  G.  3.  c.  13.  f.  23.  Camlricks  or  French 
f",r;;.z>hvvns  lawns^  legally  imported,  may  be  worn,  ufed,  or  con- 
portsdUTworn.^"'"^'^  '"  Great  Britain',  or  fold,  or  expofed  to  fale 
therein,  and  fhall  not  be  fubje6t  to  feizure  or  forfeiture ; 
nor  fiiall  the  perfon  who  fhall  import,  wear,  ufe,  con- 
fume,  fell,  or  expofe  to  fale  the  fame,  or  have  the  fame 
in  his  cuftody  or  poflelfiGn,  be  liable  to  any  penalty  for 
fuch  a^. 

And  whereas  divers ,  perfons  may  have  incurred  pe- 
nalties, for  offences  committed  againft  the  laws  prohi- 
biting the  importation  of  cambricks  or  French  lawns,  other- 
wife  than  by  licence  and  for  exportation,  and  prohibiting 
the  wear  or  ufe  thereof  in  this  kingdom,  by  reafon  of 
having  the  fame  in  ^heir  cuf^cdy  or  pofTeffion  for  fale  or 

Qiherwife  ; 
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©tberwlfe  :  It  is  ena(Sted,  that  no  perfon  whatfoever  (ex- 
cept tliofe  under  prolecution)  /hall  be  profecutcd  for  any 
penalty  incurred  before  the  loth  day  of  M^jy  1787,  oa 
account  of  their  having  had  in  their  cuftody  or  pofie/fion 
for  fale  or  otherwife  any  fuch  cambricks  or  French  lawns. 
27  G.  3.  f.  32./.  19. 

6.  By  the  4  G.  3.  c.  37.  and  7  G.  3.  c.  43.  there  are  di-  c.mbmks  and 
vers  regulations  concerning  the  making  and  llamping  cam-  l^wnsmadein 
bricks  and  lawns  made  in  England;  and  if  any  perlon  fhajl  ^''-s'*''''* 
forge  and  counterfeit  fuch  ftamp,  he  (hall  be  guilty  of  l"e= 
lony  without  benefit  of  clergy. 

3Lmg,   Burning  of  it.     See  ^Blivnin^, 


3lon!5on, 

THERE  are  many  acls  of  parliament  relating  to  the 
city  of  London  and  other  places  wiehin  the  bills  of 
mortality,  which  being  only  local  are  not  within  the  com- 
pafs  of  this  work;  and  which  would  require  a  diflin6t  vo- 
lume of  themfelves.  Sir  yohn  Fielding,  in  his  *'  Extraft 
*•  of  the  penal  laws  relating  to  the  peace  and  good  or- 
"  der  of  the  city  of  London,"  hath  colleded  thefe  partlv, 
amongft  other  more  general  laws,  for  the  inftrudion  of  ig- 
norant offenders,  and  admonition  vi  the  unwary.  It  would 
be  a  work  of  further  fervice  to  the  metropolis,  if  feme 
perfon  would  undertake  a  compleat  colle<5lion  and  digeft 
cf  all  the  laws  relating  to  the  cities  of  London  and  IPe/t- 
mxnjier,  and  other  places  within  the  bills;  out  of  which' 
might  be  feleiSied  again,  fuch  only  as  concern  the  office  of„ 
3  juftice  of  the  peace  in  particular. 


G    s  lloatl'0 
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Kefortifig  to      j^      M    LL  perfons,  not  havina;  a  reafonable  excufe,  fliall 


•A 


Lord's  day,  J^^  refort  to  their  parifti  church  or  chapel  (or  to  Tome 

congregation  of  religious  worfhip  allowed  by  the  toleration 
a6t)  on  every  Sunday  y  on  pain  of  punifhment  by  the  cen- 
fures  of  the  church,  or  of  forfeiting  i  j  to  the  poor  for 
every  offence,  i  EL  c.  1.  f.  14,  24.  To  be  levied  by 
the  churchwardens  by  diftrefs,  by  warrant  of  one  juftice. 

3  7-  '•  4«  /•  27,  28. 
Sports  on  the  2.  King  Janm  the  firft,  in  1618,  publickiy  declared  to 
jLord'sday,  his  fubjedts,  in  what  was  called  the  book  of  fports,  thefe 
games  following  to  be  lawful^  viz,  dancing,  archery,  leap- 
ing, vaulting,  maygames,  whitfun  ales,  and  morris  dances  ; 
and  did  command  that  no  fuch  honeft  mirth  or  recreation 
ihould  be  forbidden  to  his  fubjedls  on  Sunday  after  evening 
fervice  :  But  reftraining  all  recufants  from  this  liberty  ; 
and  commanding  each  parifh  to  ufe  thefe  recreations  by 
itfelf;  and  prohibiting  all  unlawful  games,  bear  baiting, 
bull  baiting,  interludes,  and  bowling  by  the  meaner  fort, 
Dalt.  c,  46. 

After  which  it  was  enabled  by  theftatuteof  the  iC.c.  i. 
that  there  fhail  be  no  concourfe  of  people  out  of  their  own 
parijhes  on  the  Lord's  day,  for  any  fport  or  paftimes ;  nor 
any  bear  baiting,  bull  baiting,  interludes,  common  plays, 
or  other  unlawful  exercifes  and  paftimes  ufed  by  any  perfons 
within  their  oiun  parijhes  ;  on  pain  that  every  offender,  being 
convidled  within  a  month  after  the  offence,  before  one  juf- 
tice on  view,  or  confeflion,  or  oath  of  one  witnefs,  fhall 
forfeit  for  every  offonce  35  ^d  to  the  poor,  to  be  levied  by 
the  conftable  and  churchwardens  by  diftrefs  ;  in  default  of 
tiiftrefs,  the  party  to  be  fet  publickiy  in  the  flocks  for  three 
hours. 
Phres  of  enter-  3*  Within  Londcn  or  IVeJl njnji er ,  or  in  the  neighbour- 
tainment  on  the  hood  thereof,  any  houfe  opened  upon  the  Lord's  day  for 
Loidsday.  publick  entertainment,  amufement,  or  debate,  on  religious 
or  any  other  fubjects,  and  to  which  perfons  fhall  be  admit- 
ted by  the  payment  of  money,  or  by  tickets  fold  for  mo- 
ney, fhall  be  deemed  a  diforderly  houfe  ;  and  the  keeper 
thereof  fhall  forfeit  200/,  the  perfon  managing  or  con- 
du6ling  the  entertainment,'  or  adding  as  chairman  or 
moderator,  lOO/,  and  every  door-keeper  or  fervant  who 
4  fliail 


f 
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colle£l  money  or  deliver  out  tickets  50 1,  to  him  who  (hall 
fue.     2 1  G.  3.  c.  49. 

4.  By  the  i  y.  c.  22.     tio/hoemaker  (hall  (hew,  to  the  Exercifing 
intent  to  put  to  fale,  any  fhoes,  boots,  bufkins,  flartops.  "°''J'y  cailingi 

n-  n  .u      c      J  ■         c  *^  J  on  ihe  Lord's 

flippers,  or  pantofles,  upon  the  ounaay^  on  pain  of  3  s  40  (ja„_ 
a  pair,  and  the  value  thereof:  to  be  recovered  at  the  affizes, 
feflions,  or  leet ;  one  third  to  the  king,  one  third  to  him 
who  (hall  fue,  and  one  third  to  the  town  or  lord  of  the 
leeF.    /  28,  46,  50, 

And  by  the  3  C  c.  i.  No  carrier  with  any  horfe  or 
horfes,  nor  waggonmen  with  any  waggon  or  waggons,  nor 
carmen  with  any  cart  or  carts,  nor  wainmen  with  any 
wain  or  wains,  nor  drovers  with  any  cattle,  fhalJ  by  them- 
felves,  or  any  other,  travel  on  the  Lord's  day,  on  pain  of 
20  s;  or  if  any  butcher,  by  himfeif,  or  any  other  for  him, 
with  his  privity  and  confent,  fhall  kill  or  fell  any  vidual 
on  the  Lord's  day,  he  fhall  forfeit  6s  8d.  The  convic- 
tion to  be  in  fix  months  before  one  juftice,  or  mayor,  on 
view,  or  confeflion,  or  oath  of  two  witnefles ;  to  be  levied 
by  the  conftable  or  churchwarden,  by  diftrefs ;  or  to  be  re- 
covered in  any  court  of  record,  in  any  city  or  town  cor- 
porate, before  the  juftices  in  feflions  ;  to  be  applied  to 
the  ufe  of  the  poor,  except  that  the  juftice  may  reward 
the  informer  or  profecutor  with  part  of  the  forfeiture,  not 
exceeding  one  third  part. 

And  by  the  29  C.  2.  c.  7.  it  is  further  enafled,  that  no 
drover^  horfe  ccurfer^  waggoner,  butcher,  higlery  or  any  of 
their  fervants,  fhall  travel,  or  come  to  his  inn  or  lod2,ing 
on  the  Lord's  day,  on  pain  of  20  s ;  and  in  general,  that 
no  tradejman,  artificer,  workman,  labourer,  or  other  perfon, 
fhall  do  or  exercife  any  worldly  labour,  bufinefs  or  work 
of  their  ordinary  calling  on  the  Lord's  day  j  (except  works  ' 
of  neceflity  and  charity  ;  and  except  dreffing  of  meat  in  fa- 
milies, and  dreffing  and  felling  of  meat  in  inns,  or  cooks 
fhops,  or  vidualling  houfes,  for  fuch  as  cannot  otherwife 
be  provided  ;  and  by  the  9  Ann.  c.  23.  /  20.  except 
licenfed  hackney  coachmen  and  chairmen  within  the  bills 
of  mortality  ;)  on  pain  of  every  offender  above  14  years  of 
age  forfeiting  5s:  and  alfo  that  no  perfon  fhall  publickly 
cry,  Jhew  forth,  or  expofe  to  fale,  any  wares,  merchandizes, 
fruit,  herbs,  goods  or  chattels  whatfoever,  on  the  Lord's 
day,  (except  crying  and  felling  of  milk,  before  nine  in  the 
morning  and  after  four  in  the  afternoon  ;  and  except 
mackarel,  which  may  be  fold  on  Sundays,  before  or  after 
divine  fervice,  by  the  10  ^  11  IV.  c.  24.  /  14.)  on  pain 
of  forfeiting  the  fame;  and  alfo  that  no  perfon  fhall  ufe, 
employ,  or  travel  on  the  Lord's  day,  with  any  beat,  wherry, 

lighter. 
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lighter,  or  barge  (unlefs  allowed  by  a  juftice  of  peace,  on 
extraordinary  occafion;  and  cjicept  40  watermen  who  may 
ply  oil  the  Tharms  on  Sioidoys  betwixt  Vauxhall  and  Liuie- 
ijQuje^  by  the    1 1  fif  1  2  //''.  c,  2\.  f.  13.)  on  pain  of  5  s : 
and  if  any  perfon  offending  in  any  of  the  premiiFes,  fliall 
thereof  be  corivlfled  in  ten  days  after  the  offence,  before 
one  juftice,  on  view,  or  co"nteffion,  or  oath  of  one  witnefs, 
the  juftice  (hall  give  warrant  to  the  conftables  or  church- 
wardens, to  feize  the  goods  cried,  (hewed  forth,  or  put  to 
fa'e,  and  to  fell   the   fanje  ;  and   to  levy  the  other  forfei- 
tures by  diihcfs;   to  the  ufe   of  the  poor,  except  that  the 
juftice  may  cut  of  the  fame  reward  the  informer  with  any 
fum  not  exceeding  one  third  part.     And  for  want  of  dif- 
,  trefs,  the  offender  (hall  be  fet  publickly  in  the  flocks  for 
two  hours. 

13y  the  2  G.  3.  c.  15.  Fijh  carriages  (hall  be  allowed  to 
pafs  on  Sundays  and  holidays,  whether  laden  or  returning 
empty.    /  7. 

E.  32  G.  2.  K.  and  Cox.  An  information  was  moved 
for  againft:  a  juftice  of  the  peace,  for  refufing  to  receive  an 
information  againft  a  hakcr^  for  exercifing  his  trade  on  a 
Sunday,  contrary  to  the  aforefaid  ftatute  of.  the  29  C.  2. 
c.  7.  On  (hewing  caufe,  it  appeared,  that  the  charge 
againft  the  baker  was,  not  for  b>;king  breads  but  for  bak- 
ing puddings,  and  pies,  and  other  fuch  things  for  dinner. 
And  the  court  were  of  opinion,  that  this  was  not  an 
pftence  within  the  a£t ;  but  falls  within  the  exception  of 
works  of  neceffity  and  charity,  and  within  the  equity  of 
the  provifo  as  being  a  cook's  (hop  j  there  being  the  fame 
reafon  that  the  baker  (hould  bake  for  others,  as  that  a  cook 
iLould  roaft  and  boil  for  them  :  And  it  is  better  that  one 
baker  and  his  men  fhould  ftay  at  home,  than  many  fajnilit.-s 
and  fervants.  And  the  rule  to  (hew  caufe  was  difcharged, 
with  cofts.     Burtciv,  Mansfield.  785. 

T*.  17  G.  3.  C'eppi  and  Durdcti.  The  plaintiff  was 
conviitcd  for  felling  imall  hot  loaves  of  bre.id  on  the  fame 
day,  being  Sunday,  by  four  feparate  convictions,  in  the 
fum  of  5  s  each.  It  was  objetSed,  that  there  can  be  but 
one  offence,  attended  with  one  fingle  penalty,  on  one 
and  the  fame  day.  By  lord  Minefield:  The  true  conftruc- 
tion  of  the  adt  is,  exercifing  his  ordinary  tiade  upon 
the  Lord's  day,  and  that  Vk'ithout  any  fradtion  of  a  day, 
hours,  or  minutes.  It  is  one  entire  offence,  v»'hcther 
longer  or  (horier  in  point  of  duration,  or  whether  it 
ponfift  of  one  or  a  number  of  particular  ai51s,  makes  no 
difference.  'The  penalty  incurred  is  5  s.  There  is  no 
idea  conveyed  by  the  acf,  that,  if  a  taylor  fevvs  on  the 
Lora's  day,  every  ilitch  be  takes  is  a  leparate  offence ; 
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ois  If  aftioemakcr  or  carpenter  work  for  difFerent  cluflom- 
ers  at  different  times  on  the  fame  Sunday,  that  thofe  are 
to  m<.ny  feparate  and  diflio6t  offences.  I'here  can  be  hut 
one  intire  offence,  on  one  and  the  fame  day.  And  this  is 
even  a  much  ftronger  cafe  than  that  upon  the  ijarne  Jaws. 
Killiniy  a  Tingle  hare  is  an  offence,  buc  th?  killing  of  ten 
more  in  the  fame  day  will  not  multiply  the  ofi^ence,  or  the 
penalty  impofed  by  the  Aatute  for  killing  one.  Here,  re- 
peated offences  are  not  the  objedl  which  the  legiflature  had 
in  view  in  making  the  ftatute ;  but  fingly,  to  punifh  a  man 
for  exercillng  his  ordinary  calling  on  the  Lord's  day, 
Coufer.  640. 

5,  By  the  13  G.  3.  £.  80.  If  any  perfon  fhall,  on  a  Sun-  Killing  game  033' 
day,  take,  kill,  or  deftroy,  or  ufe  any  gun,  dog,  fnare,  net,  the  Lord's  day. 
or  other  engine  for  taking,  killing  or  deftroying,  any  hare, 
pheafant,  partridge,  moor  game,  heath  game,  or  groufe  ; 
he  ihali,  on  conviction  on  the  oath  of  one  witnefs  before 
one  juftlce,  forfeit  for  the  firft  offence  not  exceeding  20  1 
nor  lefs  than  10 1  ;  for  the  fecond  offence,  not  exceeding 
30  1  nor  lefs  than  20  ! ;  for  the  third  and  every  other  offence 
50  I,  to  be  recovered  up  'H  indictment  at  the  feffions :  as 
is  fet  forth  more  particularly  under  the  title  Game. 

6.  No  perfon  upon  the  Lord's  day,  fiiall  ferve  or  exe-  Serving  procefs 
cute  any  writ,  procefs,  warrant,  order,  judgment,  or  de-  T^!^'  ^'^^'^  ^ 
cree   (except  in  cafes  of  trealbn,  felony,  or  breach  of  the     '' 
peace),   but  the  fervice  thereof  fhall  be  void  ;  and  the  per- 
fon ferving  the  fame  (ball  be  as  liable  to  anfwer  damages 
to  the  party  grieved,  as  if  he  had  done  the  fame  wirhout 
any  writ,  procefs,  warrant,  order,  jidgment,  or  decree.     '>o 
C.  2.  c.  7.  /.  6. 

But  this  doth  not  extend  to  eccIefiaRical  procefs,  as  ci- 
tations, or  excom.munications.     Gihf.   271. 

A  juftice  ifiued  a  warrant  to  the  conftable,  to  make  a 
perfon  find  fureiies  for  his  gaod  behaviour :  the  conftable 
executed  the  warrant  on  a  Sunduy^  and  he  was  iuilified  by 
the  court;  who  refolved,  that  a  v;arrant  for  the  good  be- 
haviour is  a  warrant  for  the  pe^.ce^  and  more  ;  and  that  this 
ftatute  IS  to  be  favourably  interpreted  for  the  peace.  Raym. 
250. 

E.  26  G.  3.  K.  V,  Myers.  Erfdm  had  obtained  a  rule  to 
fhew  caufe  why  the  defendant,  who  had  been  convidted  in 
a  penalty  under  the  lottery  adt,  and  fent  to  the  houfe  of  cor- 
reclion  for  want  of  fufficient  diftrefs,  (houW  not  be  dif- 

charged,  baaufe  he  was  apprehended  on  a  Sunday. Bear' 

c-ofi  fhewed  caufe  :  This  is  a  commitment  for  a  thin^  pro- 
hibited by  act  of  parlianient,  it  is  indictable,  and  therefore 
a  conitructive  brea!.h  ot  the  peace  j  and  then  this  commit- 
ment 
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ment  is  like  a  warrant  on  an  indidlment,  which  may  be 
executed  on  a  Sunday  :  A  perfon  may  be  taken  on  a  Sunday 
upon  an  attachment  for  non-performance  of  an  award,     i 
Jtk.  58.— « — Erjkine  in  fupport  of  the  rule  :  Though  the 
defendant  might  have  been  profecuted  in  a  criminal  manner  on 
this  adl,  yet  this  is  a  civil  proceeding,  and  in  the  nature  of 
a  fi'  fa.  and  on  a  return  of  nulla  bonay  the  per/on  is  liable  ; 
for  firft,  a  warrant  is  iflued  to  feize  the  goods,  and  for  want 
of  diftrefs,  the  perfon  is  taken.— —Car/a  adv.  vult.  After- 
wards Buller  J.  faid,  there  is  no  cafe  exactly  in  point.     It 
is  moft  fimilar  to  an  aftion  for  a  penalty  on  the  fameftatute, 
and  it  is  clear  that  upon  execution  in  fuch  an  action,  the 
defendant  could  not  have  been  taken  on  a  Sunday.     This  is 
to  recover  a  penalty  given  by  a  ftatute,  and  the  efFe<5l  is 
equally  the  fame  whether  recovered  before  a  juftice,  or  in 
an  a^ion  :  This  is  not  like  the  cafe  of  an  attachment 
mentioned  above  ;  that  might  have  been  good  law  former- 
ly, for  then  the  court  only  looked  to  the  contempt,  but  it 
has  been  fettled  of  late  years,  that  an  attachment  for  non- 
performance of  an  award,  is  only  in  the  nature  of  a  civil 
aition.     This  queftion  was  much  agitated  fome  ie^  yeara 
ago,  when  the  court  held,  that  the  party  being  in  cuftody 
for  non-payment  of  cofts,  was  entitled  to  be  difcharged  un- 
der the  Lord's  a^.      Caf.  by  Durnf.  &  Eaji.  265. 
Robbery  on  the       7.  No  hundred  (hall  be  anfwerable  for  any  robbery  on 
Lord's  day.        jj^g  Lord's  day:  Neverthelefs  the  inhabitants  (hall  make 
hue  and  cry  after  the  offenders,  on  pain  of  forfeiting  to  the 
king  as  much  money  as  might  have  been  recovered  by  the 
party  robbed  againft  the  hundred,  if  he  had  been  robbed  on 
any  other  day.     29  C  2.  c.  7.  f.  5. 

Warrant  on  the  3  C  f.  i.  and  29  C.  2.  c.  7.  to  levy 

20s  on  a  carrier  for  travelling  on  the  Lord's 
day;  which  fatrjC  will  do^  mutatis  mutandis,  for 
the  other  penalties  under  this  title. 


XVeflmorland.   <      county,  and  to  the  churchwardens  of 


To  the  conflable  of in  the  faid 

county,  and  to  the  churchwardens  o 
the  parifh  of in  the  faid  county. 


pORASMUCH   as  A.  O.   of in   the  county 

*;      cf —  carrier,    is    duly  conviSied  before   me   J.  P. 

efquire^  one  of  his  majejiys  jufiices  affigned  to  keep  the  peace  in 
the  faid  county.,  and  aljo  to  hear  and  determine  divers  felonies  .^ 
treJpoffeSi  and  other  tnifdemeanors  in  the  faid  county  committed., 

for 
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for  ihat  he  the  faid  A.  O.  on  the  '  day  of  in 

the  ■  year  of  the  reign  of being  the  Lord's  day^ 

commonly  called  Sunday,  with  his  horfes  into  and  through  the 
faid  parijh  of'  did  travel,  contrary  to  the  Jiatutes  in  that 

cafe  made  and  provided,  whereby  he  hath  forfeited  the  fum  of 
20  s  of  lawful  money  £/"  England  ;  thefe  are  therefore  to  com- 
mand you  forthwith  to  levy  the  faid  fum  of  10^,  by  dijirain-* 
ing  the  goods  and  chattels  of  him  the  faid  A.  O.  And  if  with- 
in the  [pace  of  [five"]  days  next  after  fuch  difirefs  by  you  taken^ 
the  faid  fum  /hall  not  he  paid,  together  zvith  the  reafonable 
charges  of  taking  and  keeping  the  fame,  that  then  you  do  fell  the 
faid  goods  and  chattels  fo  by  you  di/irained,  and  out  of  the  money 
ariftng  by  fuch  f ale,  that  you  do  pay  the  fum  of  6  s  8  d,  part 

of  the  faid  fum  of  iQ%s  to  A.  I.  of yeornan,  who 

informed  me  of  the  faid  offence,  and  that  you  fee  the  remaining 
fum  of  i^s  4  d  employed  to  the  ufe  of  the  poor  of  your  faid 
parijh  of————'  returning  to  him  the  faid  A.  O.  the  overplus 
upon  demand,  the  reafonable  charges  of  taking,  keeping,  and 
felling  the  faid  diflrcf,  being  fir  ft  deduced.  And  you  are  to 
certify  to  me,  with  the  return  of  this  precept,  what  you  /hall  have 
done  in   the  execution  thereof     Herein  fail  y.u  not.     Given 

under  my  hand  andfeal  at  -  in  the  faid  county^  the 

day  of  . 

Lotteries.     See  (IDamiltg* 
Low  wines.     See  C^jctife* 


JLunaticfejS^, 

I.     AT'O  A^  compos  mentis  is  of  four  kinds  $ 

Firft,  Ideots ;   who  are  of  non  fane  memory  from  Whe. 
their  nativity,  by  a  perpetual  infirmity. 

Secondly,  Thofe  that  lofe  their  memory  and  under- 
flandipg  by  the  vifitation  of  God,  as  by  ficknefs,  or  other 
accident. 

Thirdly,  Lunaticks ;  who  have  fometimes  their  under- 
ftanding,  and  fometimes  not. 

Fourthly,  Drunkards ;  who  by  their  own  vicious  a£l  for 
a  time  deprive  themfelves  of  their  memory  and  underftand- 
ing.     I  Infi.  247. 

2.  He  who  incites  a  madman  to  do  a  murder,  or  other  inciting  him  t« 

^,\^^    commit  a  Clime. 

crime, 


112 

crime.  Is  a  principal  offender,  and  as  much  punifliable  as  if 

he  had  done  it  himfelf.      i  Haiv.  2. 
Not  puniAable        3-  But  idcots  and  lunaticks,  who  are  under  a  natural  dif- 
fer criminal  of-   abihty  of  diftinguifhing  between   good   and  evil,  are  not 
""^*  punifhable  by  any  criminal  profecution.      i  How.  2. 

Yet  drunkards  (hall  have  no  privilege  by  their  want  of 

found  mind  ;   but  fliall   have  the  fame  judgment  as  if  they 

were  in  their  rJght  fenfes.     i  /«/?.  247.     i    H.nv.  2.      i 

H.  //.  32. 
Puniftiab'c  for         4.  But  if  a  perfon,  who  wants  difcretion,  Commit  a  tfcfpafs 
civil  .ffences.      ggaioft  the   perfon   or  poffeiTion  of  another  \   he  fha'.l   bs 

compelled   in   a  civil  action   to  give  fatiifadVion  for  the 

damage.      1  Haw.  2. 
E'coming  non          5.  If  ofle  who  hath  committed  a  capital  offence  become 
compos  before     fjQ^  compos  before  convi(Slion,  he  (hall  not  be   arraigned  ; 
"*  *  and  if  after  convidion,  he  (hall  not  be  executed.     HaU's 

PL  10.      I  Haw.  2. 
How  tried  whe-       6.  By    the  common  law,  if  it  be  doubtful  whether  a 
ther  he  is  non     criminal,  who  at  his  trial  in  appearance  is  a  lunatick,  be  fucii 
oropo  k  .^  truth  or  not,  it  fball  be  tried  by  an  inqueft  of  office,  to 

be  returned  by  the  (herifFj  and  if  it  be  found  by  them,  that 

the  party  only  feigns  himfelf  mad,  and  he  dill  refufe  ta 

anfwer,  he   fhall  be  dealt  with  as  if  he  had  confefl'ed  the 

indi<5iment.      i  Haw.  2. 
Whetherhemay      „    f>^^  ideot  cannot  brinff  an  appeal,     i  Haiu    162. 

brtng  an  appeal,  Atvt'l  ll  ^u  /l 

,,,,    ,     ,  8.  INeither  can  he  bean  approver;  becaufe  he  can  nei- 

vvheiherhe  may    ,  ,         ,  1     •        i  >  ■      1  11 

bean  approver.   thvT  take  the  oath  in  that  cafe  required,  nor  wage   battle. 

3/Vi'.  I2g. 
Friends reflrain.      9.  Any  perfon  may  juftify  confining    and  beating   his 
inghim.  friend  being  mad,  in  fuch  manner  as  is  proper  in  iuch  cii;- 

curritances.     i  Haw,  130. 
Overfeets  re-  j  o.  By  the  1 7  G.  2.  c.  5.  it  is  cHaiSted,    that  whereas 

framing  him,  xh^^^  aig  fometimes  perfons,  who  by  lunacy,  or  otherwife, 
are  furioufly  mad,  or  are  fo  far  difordered  in  their  kn^a 
that  they  may  be  dangerous  to  be  permitted  to  go  abroad, 
it  [hall  therefore  be  lawful  for  two  or  more  jufticcs  wherfe 
iuch  lunatick  or  mad  perfon  (hall  be  found,  by  warrant  di- 
refted^  to  the  conftables,  churchwardens,  and  overfeers  of 
the  place,  or  fome  of  them,  to  caufe  fuch  perfon  to  be  ap- 
prehended, and  kept  fa'ely  locked  up  in  fome  fecure  places 
within  the  county  or  precinft,  as  fuch  juftices  fnall  under 
their  hands  and  feals  direct  and  appoint,  and  (if  fuch  juftices 
find  it  necelTary)  to  be  there  chained,  if  the  fettlement  c'f 
fuch  perfon  (hall  be  within  fuch  county  or  precinct. 

And  if  fuch  fettiement  (liall  not  be  there,  then  fuch  pef* 
fon  (hall  be  fent  to  his  fettlement  by  a  vagrant  pafs  (mutatis 
mutandis)  j  and  (hall  be  locked  up  or  chained  by  warrant 

of 
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of  two  juftices  of  the  county  or  precin6^,  to  which  fueh 
perfon  is  fo  fent,  in  manner  aforefaid  : 

And  the  reafonable  charges  of  removing,  and  of  keep- 
ing, maintaining,  and  curing  fuch  perfons,  during  fuch  re- 
ftraint  (which  (hall  be  during  fuch  time  onlv   as  fuch  lu- 
nacy or  madnefs  (hall  continue),  {hall  be  fatisfied  and  paid 
(fuch  charges  being  firft  proved  upon  oath)  by  order  of  two 
juflices,  direding  the  churchwardens  or  overfeer^,  where 
any  goods,  chattel?,  lands  or  tenements  of  fuch  perfon  fhall 
be,  to  feize  and  fell  fo  much  of  the  goods  and  chattels,  or 
receive  fo  much  of  the  annual  rents  of  the  lands,  as  is  ne- 
celTary  to  pay  the  fame  ;  and  to  account  for  what  is  fo  feiz- 
ed,   fold,  or  received,  to  the  next  quarter  fefiions  :   But  if 
fuch  perfon  hath  not  an  eflate  to  fatisfy  the  fame,  over  and 
above  what  ftiall  be  fufficient  to  maintain  his  family,  then 
fuch  charges  fhall  be  paid  by  the  parifh,  town,  or  place  to 
which  fuch  perfun  belongs,  by  order  of  two  juftices,  diredl- 
ed  to  the  churchwardens  or  overfeers  for  that  purpofe.    /, 
20. 

Provided  that  any  perfon  aggrieved  by  any  a&  of  fuch 
juftices  cut  of  feffions  may  appeal  to  the  next  fefiions,  giv- 
ing reafonable  notice  j  whofe  order  therein  fhall  be  final, 
/.  26. 

But  nothing  herein  (hall  reftrainor  abridge  the  power  of 
the  king,  or  lord  chancellor;  nor  fliall  reftrain  or  prevent 
any  friend  from  taking  them  under  their  own  care  and  pro- 
tedion.    /  21. 

11.  By  the  14  G.  3.  c,  49.  (which  is  ena(£ied  to  be  in '^""'esforrecepi 
force  for  5  years,  and  by  the  ;q  G.  3.  ..  15.  is  continued  [i"^;,^;^;"^;'^;^ 
for  7  years  further,  and  by  26  G.  3.  c.  91.  made  perpetual) 

No  perfon,  on  pain  of  500  1,  (ha'l  entertain  or  confine,  in 
any  houfe  kept  for  the  reception  of  lunaticks,  more  than  one 
lunatick  at  one  time,  without  a  licence  to  be  granted 
yearly  by  the  college  of  phyficians  within  London  and 
Wefiminfter  and  feven  miles  thereof  and  within  the  county 
of  Middlefex,  and  elfewhere  by  the  juftices  in  feffions. 

12.  The  king  is  the  general  guardian  of  ideots  and  lu- ^'"^  tf^e  guar- 

naticks.        l-jEJ.  2.  JL    I.    C.  9,    10.  d.anoflunatick,. 

13.  A  perfon  of  non  fane   memorv  (hall  not  avoid  his  ^'^^f^"^®'"*? 

ii.      L  r  r     \   ■        1    <•    n         i  it-  avoid  his  o^wn 

own  act,   by  reafon  of  this  defect;   but  his  h:ir   or   exe- ^a. 
cutor  may.     4  Co.  Beverly^  cafe. 

14.  If  an  ideor,  or  a  lunatick  not  being  in  a  lucid  jn- "'^f'ether  hemay 
terval,  takes  a  wife,  the  marriage,  is  void  ;  for  confcnt  \^^^.^^'^'^  ^^  ^^''' 
neccfiary  to  make  a  marriage  efl'e(flual,  and  neither  of  them 

is  capable  of  confenting  to  any  thing.      But  as  it  might  be 

difficult  to  prove  the  exa£t  fiate  of  the  party's  mind  at  the; 

actual  celebration  of  the  nuptials,  therefore  it  is  provided 

Vol.  III.  H  by 


1 14  XnmtitM, 

by  the  15  G.  2.  c.  30.  that  the  marriage  of  lunatlcks  and 
perfons  under  phrenzies  (if  found  lunaticks  under  a  com- 
miffion,  or  committed  to  the  care  of  truftees  by  any  a£l  of 
parliament)  before  they  are  declared  of  found  mind  by  the 
lord  chancellor  or  the  majority  of  fuch  iruftees,  {hall  be 
totally  void,  i  B/ack.  438. 
Jn  wiiat  manner      i  c.  A  lunatjck  may  fur  render  a  leafe  In  the  court  of 

he  rnav  furrpnder     l  l  •  i  ,        ^ 

or  accepr  a  fur-    Chancery  or  exchequer,  in  order  to  renew  the  fame.     29 

render  of  ieafes.    (?.   2.    iT.  31. 

Ajfo,  by  dirc£iinn  of  the  lord  chanctllor,  he  may  ac- 
cept a  furrender  of  luch  Icafe,  and  execute  a  new  one. 
1 1  C.  3.  c.  20. 
whctherhemay  16.  To  make  a  wjll,  it  is  not  fufficient.,that  the  teftator 
niakeawiil.  iiaye  memory  to  anfwer  to  familiar  and  ufual  queftions, 
but  he  ought  to  have  a  difporing;  memory,  fo  as  to  be  able 
to  make  a  dif^olkion  of  his  eltate,  with  underflanding  and 
reafon.     6  Co.  23. 
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F  any  perfon  (hal!  fteal  and  take  away,  or  wilfullj  and 
malicioufly  pull  up  or  deftroy  any  madder  roots  ;  and 
fhsll  be  convicled  thereof  before  one  juftice,  by  confeffion  or 
oath  of  one  wicnefs ;  he  fliall,  for  the  firfr  offence,  pay  to  the 
owner  fuch  fatisfavSlion  for  damages  and  in  fuch  time  as  the 
juftice  fhall  appoint,  and  moreover  ihall  pay  down  upon  the 
convi£lion  to  the  overfeerfor  the  ufe  of  the  poor  fuch  fum, 
not  exceeding  10 s,  as  to  the  juilice  (hall  fcem  meet;  and 
if  he  {hall  not  make  fuch  rt-compcnce,  and  alfo  pay  fuch 
i'um  to  the  ufe  of  the  poor,  the  faid  juftice  {hall  commit 
him  to  the  houfe  of  correction  for  any  fpace  not  exceeding 
one  month,  or  may  order  him  to  be  whipped  by  the  confta- 
able  or  other  ofSccr,  as  to  the  faid  juftice  {liall  feem  meet  : 
and  for  the  fecond  oftence,  ihail  by  fuch  juftice  be  com- 
mitted to  the  houfe  of  corre<£lion  for  three  months.  Pro- 
fecution  to  be  commenced  within  thiity  days.  31  G.  2. 
<:-  35'/'  5>  6. 

Madmen.     See  3liiuattcfi^» 
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1,  "ft  yT  A  I  M  is  fuch  a  hurt  of  any  part  of  a  man's  body, 

■^^  whereby  he  is  rendered  lefs  able  in  fighting,  either 

to  defend  himfelf,  or  annoy  his  adverfary.      i  Haw.  iii. 

2.  For  the  members  of  every  fubje<St  are  under  the  fafe- 
guard  and  protection  of  the  law,  to  the  end  a  man  may 
ferve  his  king  and  country,  when  occafion  (hall  be  offer- 
ed :  and  therefore  a  perfon  who  maims  himfelf,  that  he 
may  have  the  more  colour  to  beg,  may  be  indided  and 
fined,     i  Inji.  127. 

And  by  the  like  reafon,  a  perfon  who  difables  himfelf, 
that  be  may  not  be  imprefled  for  a  foldier, 

3.  The  cutting  off,  or  difabling,  or  weakening  a  man's 
hand  or  finger,  or  liriking  out  his  eye,  or  foretooth,  or 
caftrating  him,  are  faid  to  be  maims,  but  the  cutting  off 
his  ear,  or  nofe,  were  not  efteemed  jnaims  at  the  common 
law,  becaufe  they  do  not  weaken  but  only  disfigure  him, 
1  Haio.  Ill,    112. 

4.  It  is  faid,  that  anciently  caftration  was  punifhed  with 
death  ;  and  other  maims  with  the  lofs  of  member  for  mem- 
ber :  but  afterwards  no  maim  was  punifhed  in  any  cafe 
with  the  lofs  of  life  or  member,  but  only  with  fine  and  im- 
prifonment.      i  Hazu.  iii,   112. 

But  now  by  the  22  ^  23  C.  2.  c.  i.  (which  is  called 
the  Coventry  aci-,  becaufe  it  was  made  on  the  occafion  of 
Sir  "john,  Coventry's  being  aflaulted  in  the  l-lreet,  and  his 
nofe  ilit)  If  any  perfon,  on  purpr-.fe,  and  of  malice  fore- 
thought, and  by  laying  in  wait,  fijail  unlawfully  cut  out 
or  difable  the  tongue,  put  out  an  eye,  flit  the  nofe,  cut 
off" a  nofe  or  lip,  or  cut  off  or  difable  any  limb  or  member 
of  any  fubje<5t,  with  intention  in  fo  doing  to  maim  or  dif- 
figure  him;  the  perfon  fo  offending,  his  counfellors,  aiders, 
anJ  abettors  (knowing  of  and  privy  to  the  oftence)  fhall  bi 
guilty  of  felony  v/ithout  benefit  of  clergy  j  but  not  to  work: 
corruption  of  biood. 

5.  if  a  man  attack"another  with  intent  to  murder  him, 
and  he  does  not  murder,  but  only  maim  him  ;  the  oftence 
is  nevierthelefs  within  the  Uatute.     i  Haiu,  112. 

The  cafe  was,  one  Mr.  Coh  a  gentleman  of  St/^olk,  and 
one  IVoodburn  a  labourer,  were  indicted,  in  1722,  Coke  for 
hiring  and  abetting  Woodburn^  and  Woodburn  for  the  a£lual 
fa£t  of  flitting  the  nofe  of  Mr.  Cr'ifbe.  The  murder  of 
Cr'ijpe  was  intended,  and  he  was  left  for  dead,  being  ter- 
ribly hacked  and  disfigured  with  a  hedge  bill ;  but  he  re- 
covered. Now  the  bare  intent  to  murder  is  no  felony  : 
but  to  diifigure,  with  an  intent  to  disfigure,  is  made  fo  by 
H  2  ibis 
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this  ftatute  ;  on  which  they  w^ere  therefore  indii^ec!.  An(5 
Coh  reded  his  defence  upon  this  point,  that  the  afTault  was 
rot  committed  with  an  intent  to  disfigure,  but  with  ar^  i;^- 
tent  to  murder,  and  therefore  not  within  the  flatute.  But 
the  court  held,  that  if  a  man  attack  another  to  murder 
him  with  fuch  an  inftrument  as  a  hedge  bill,  which  can- 
not but  indanger  the  disfiguring  him  ;  and  in  fuch  at- 
tack happens  not  to  kill,  but  only  to  disfigure  him  ;  h» 
may  be  indifted  on  this  ftatute  :  and  it  fhali  be  left  to  the 
jury  whether  it  was  not  a  defign  to  murder  by  disfiguring, 
and  confequently  a  malicious  intent  to  disfigure  as  well  as 
to  murder.  Accordingly  the  jury  found  them  guilty  of 
fuch  previous  intent  to  di^ figure,  in  order  to  effedl  their 
principal  intent  to  murder.  And  they  were  both  con- 
demned and  executed.      4  Block.  207. 

6.  If  the  maim  comes  not  within  any  of  the  defcriptions 
in  the  ad^,  yet  it  is  indictable  at  the  common  law,  and 
may  be  punifhed  by  fine  and  imprifonment :  Or  an  appeal 
may  be  brought  for  it  at  the  common  law  ;  in  which  the 
party  injured  {hall  recover  his  damages  :  or  he  may  bring 
an  adtion  of  trefpafs  ;  which  kind  of  a6tion  hath  now  ge- 
nerally fucceeded  in:o  the  place  of  appeals  in  fmaller  of- 
fences not  capital.     2  Haw.  157 — ^160. 

7.  It  doth  not  feem,  that  in  maiming  there  may  be 
acceffaries  after  the  fa£l.     2  Haw.  31 1. 

For  maiming  of  cattle,  fee  title  Cilttlf* 
Mair.Drize.     See  ^aiU 
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aintenance. 

UYI N G  of  t'tles  belongeth  not  to  this  place,  but  is 
treated  of  under  a  title  of  its  own. 


I.  Of  maintenance  in  general. 

II.  Of  champerty  in  particular. 
HI.    Of  embracery  in  parricular. 

I.   Of   maintenance  in  general. 
Concerning  which  I  will  {l.e\v, 

i.  What  it  is. 

it.  Ho-JD  pinifoahle  hy  the  cc7nmon  laiv^ 

Hi.  tioiv  by  ji  at  me. 

I.  U'htit 
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i.  PFhat  it  is, 

1.  Maintenance  (manu  tenere)  is  an  unlawful  taking  in 
hand  or  upholding  cf  quarrels  or  fuits^  to  the  d'tjiurbanu  or 
hindrance  of  common  right.      I  Haw.  249. 

2.  And  it  is  twofold  : 

One  in  the  count-y\  as  where  one  afllfts  another  in  his 
pretenfions  to  certain  lands,  by  taking  or  holding  the  pof- 
fcliion  o\  them  for  him  by  force  or  fubcilty  ;  or  where  one 
ftirs  up  quarrels,  and  fuits  in  the  country,  in  relatio/i  to 
iratters  wherein  he  is  no  way  concerned  :  And  this  kind 
of  maintenance  is  puniOiable  at  the  king's  fuit  by  fine  and 
imprifonmenr,  whether  the  matter  in  difpute  any  way  de- 
pended in  plea  or  notj  but  it  is  faid  not  to  be  actionable, 
1  Haw.  240. 

Another  in  the  caurii  cfjujlice  ;  where  one  officioufly  in- 
termeddles in  a  fuit  depending  in  any  fuch  court,  which  no 
way  belongs  to  him,  by  aflifting  either  party  with  money 
or  otherwife,  in  the  proi'ecution  or  defence  of  any  fuch  fuit. 
I  Haw.  249. 

3.  Of  this  fecond  kind  of  maintenance,  there  are  three 
fpecies  j 

Firif,  where  one  maintains  another,  without  any  con- 
tract to  have  part  of  the  thing  in  fuit  ;  which  geinerally 
goes  under  the  common  name  of  maintenance. 

Secondly^  where  one  maintains  one  fiJe  to  have  part  of 
the  thing  in  fuit ;  which  is  called  champerty. 

Thirdly,  where  one  laboureth  a  jury;  which  is  called 
embracery.      1  Haw.  249. 

4.  But  it  feemeth  to  be  agreed,  that  wherever  any  per- 
fons  claim  a  common  intereft  in  the  fame  thing,  as  in  a 
way,  churchyard,  or  common,  by  the  fame  title,  they 
may  maintain  one  another  in  a  fuit  relating  to  the  fame. 
I  Haw.  252. 

5.  Alfo,  that  whoever  is  any  way  of  kin  or  affinity  to 
the  party,  may  counfel  and  af?ift  him,  but  that  he  cannot 
juftify  the  laying  out  any  of  his  own  money  in  the  caufe 
unlefs  he  be  either  father,  or  fon,  ot  heir  apparent.  1 
Haw.  252. 

6.  Alfo,  that  any  one  in  charity  may  lawfully  give  mo- 
ney to  a  poor  man,  to  enable  him  to  carry  on  his  fuit. 
1  Huw.  253. 

/V.   How  funijhahle  hy  the  .common  law. 

It  feemeth  that  all  maintenance  is  not  only  tnalum  pro~ 
h'.bitum  by  ftatute,  but  is  alfo  malum  in  fe.,  and  ftri£tly 
prchibited  by  the  common  law,  as  having  a  manifeft  ten- 
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dency  to  opprefTion  ;  and  therefore  it  is  faid,  that  all  of- 
fenders of  this  kind  are  not  only  liable  to  an  adion  of 
maintenance  at  the  fuit  of  tl-.e  party  grieved,  wherein  they 
{hall  render  fuch  damages  as  (hall  be  anfwerab'.e  to  the 
injury  done  to  the  plaintiff,  but  alfo  that  they  may  be  in- 
dicted as  offenders  againft  publick  juftice,  and  adjudged 
thereupon  to  fuch  fine  and  imprifonment  as  (hall  be  agree- 
able to  the  circumftances  of  the  offence.  Alfo  it  feemeth, 
that  a  court  of  record  may  commit  a  man  for  an  ai\  of 
maintenance  done  in  the  face  of  the  court.  2  /'?/?.  2  12. 
I  liaw.  255. 

//■/.  How  hy  Jlatute. 

T.  By  the  l  Ed.  3.  ft.  2.  C.  14.  No  perfon  JlrJl  tah 
upon  him  to  viaintain  quarrels,  nor  parties  in  the  country^  to 
the  dijlurhanae  of  the  common  law. 

1.  And  by  the  20  Ed.  3.  c.  4.  None  foall  take  in  hand 
quarrels  other  than  their  own,  nor  the  fame  ?naintain,  by  thim 
nor  by  other ^  for  gift,  promife,  amity y  favour,  doubt,  fear, 
nor  other  cauje,  in  dijiinbance  of  law ^  andhAndrance  of  right. 

3.  And  by  the  i  R.  2.  c.  4.  Nonejhall  take  or  fujiain 
my  quarrel  by  maintenance  in  the  country,  nor  elfewhere,  on 
pain,  if  he  is  a  great  officer,  as  the  king  by  advice  of  the  lords 
fhall  ordain  j  if  he  is  a  lejfer  officer,  he  /hall  forfeit  his  office, 
and  be  imprijoned  and  ranfomed  at  the  kings  ivill\  and  all 
ether  perfons^  on  pain  of  imprifonment^  and  ranfom  at  the 
kings  will, 

4.  And  by  the  32  H.  8.  c.  9.  No  perfon  Jhall  unlaw- 
fully maintain  or  procure  any  unlawful  maintenance,  in  any 
aSliori,  demand,  or  complaint,  in  any  court  having  power  to 
hold  plea  of  lands  \  nor  Jhall  unlawfu'ly  retain  any  perfon  for 

.  maintenance  of  any  plea,  to  the  dijfhrhance  or  hindrance  ofhjj- 
lice  ;  on  pain  of  10 1,  haf  to  the  king,  and  half  to  him  that 
Jhall  fue  within  one  year. 

Unlawfully  maintain]  It  feemeth  that  in  an  information 
on  this  Itatute,  it  is  not  fufficient  to  fay,  that  the  defend- 
ant maintained  the  party,  without  adding  that  he  did  it 
un.'aufully,     1  Haw.  256, 

Having  power  to  hold  plea  of  lands']  It  Is  faid  to  have  been 
adjudged,  that  maintenance  of  a  fuit  in  a  fpiiitual  court, 
is  neither  within  this  nor  any  other  ftatute  concerning 
maintenance,     i  Haw.  256. 

To  hold  plea]  It  hath  been  holden  that  in  an  information 
on  this  ftatute,  it  is  neceffary  to  (hew,  that  a  plea  was  de- 
pending ;  and  therefore  that  it  is  not  fufticient  to  fay  that  a 
bill  was  exhibited,     i  Haw.  256. 

II.  Of 
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II.  Of  champerty  in  particular, 

i.  What  it  is. 

ii.  How  pumjhabk  by  the  common  law. 

Hi.  How  by  Jtatute, 

i.  What  it  is. 

Champerty  (from  campi  parte)  is  the  unlawful  mai-<ie' 
nance  of  a  juit^  in  conftderaiion  of  Jcme  bargain  to  have  port 
of  the  landi  or  thing  in  dijpule^  or  part  cf  the  gains.  I  Havy, 
156.     33  Ed.  I.  i\.  2. 

Every  champerty  is  maintenance,  but  every  mainte- 
nance is  not  champerty;  for  champerty  is  but  z  fpecies  of 
maintenance  which  is  i\\e  genus.     2  Inft.  20B, 

a.  How  piinifhahle  by  the  common  law. 

Champerty  was  an  offence  at  the  commrn  lav.',  and  as 
fuch  is  pLini(hab!e  in  like  manner  as  hath  been  expreffsd 
in  treating  of  maintenance  in  general.     2  Irfi.  2o'6. 

Hi.   How  by  fiatute. 

1.  By  the  3  Ed.  i.  c.  25.  No  officer  of  the  king^  by  him-  ' 
felf  nor  by  other,  JJ)all  maintain  pleas,  faits,  or  other  7nr,tiers 
hanging  in  the  kings  courts,  for  lands^  tenements,  or  ether 
things,  for  to  have  part  or  profit  thereof,  hy  covenant  made  be- 
tween thtm'i  ^nd  he  that  doth  fiall  be  punifi)ed  at  the  kings 
pleafure. 

By  covenant  made]  That  is,  by  agreement  either  by  word 
or  writing  ;  for  albeit  in  the  common  fenfe,'  a  covenant 
is  taken  tor  an  agreement  by  writing,  yet  in  a  larger  fenfe 
it  is  talcen  (as  if  is  here)  for  an  agreement  by  writ.ng  or 
by  word.     2  InjL  209. 

2.  And  by  the  28  Ed.  r.  c.  11.  No  per/on  whatfcver,fr 
io  have  part  of  the  thing  in  plea,  J])all  take  upon  him  the  buft- 
nefs  that  isinfuit,  nor  Jhall  any  upon  fuch  covenant  give  up  his 
right  to  another ;  on  pain  that  the  taker  JJ)all forfeit  to  the  king 
the  value  of  the  part  he  hath  purchaled  for  fuch  miiwenance. 
But  no  perfon  foall  be  prohibited  hereby  to  have  c.unfel  of 
pleaders,  <?r  of  men  learned  in  the  lauu,  for  their  fee  ;  or  of 
his  parents  and  next  friends. 

3.  And  by  the  33  Ed.  i.  ft.  3.  Any  per fm  -ivho  fiall  take 

for  maintenance,  or  the  like  bargain,  any  fuit  or  plea  againji  ' 

another ;  he,  and  alfo  they  ivho  conjent  thereunto,  JJ:all  be  ini' 
prifoned  three  years,  and  make  fine  at  the  king*s  pleafure. 

_  4.   And  by  the  i  R.  2.  c.  9.     J  fecffment  of  lands,  or 

i'f^  "f  ^^"^^5  f"^  maintenance,  jhall  he  void,  and  the  t>erfn 

H  4  diff^tfed 
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dljje'.fed  Jhall  recover  the  lavds  aga'rnfl  the  firj}  dtffeifors^  wtih 
double  damage!^  withsut  having  any  regard  to  fuch  alienations » 

Shall  he  vAd]  But  it  is  faid  that  it  fhall  only  be  void 
with  regard  to  him  that  hath  right,  and  not  between  the 
feoffer  and  feoffre.      j  hifi.  369. 

5.  And  by  the  31  E).  c.  5.  The  offence  of  champerty 
may  be  laid  in  any  county^  at  the  plecfure  of  the  informer, 
f,  4. 

III.   Of  embracery  in  particular. 

i.   What  ii  is. 

a.    How  pinijhahle  by  the  comytion  law, 

iii.   How  by  jiatuts, 

i.  What  it  is. 

1.  It  feems  clear,  that  any  attempt  whatfoever  to  corrupt^ 
or  influence^  or  injlruii  a  jury,  or  any  way  to  incline  them  tf 
he  more  fav  irahle  to  the  one  fide  than  to  the  other  ^  by  money  ^ 
piannjes,  utters,  threats^  or  pcrfuofions,  t's  a  proper  a^  of  em- 
bracery, whether  the  jurcr  on  whom  fuch  attempt  is  made 
give  any  verdict  or  not,  or  whether  the  verdict  given  he 
true  or  faTe.      i  Havj.  259. 

2.  And  the  law  fo  far  abhors  all  corruption  of  this  kind, 
that  it  prohibits  every  thing  which  has  the  leaft  tendency 
to  it,  what  fpecious  pretence  foever  it  may  be  covered 
with,  and  therefore  it  will  not  fufFer  a  mere  Granger  fo 
much  as  to  labour  a  juror  to  appear  and  ^(ft  according  to 
his  confcience.      i  Haw.  259. 

3.  But' any  perfon  who  may  juftify  any  other  act  of 
maintenance,  may  fafely  labour  a  juror  to  appear  and  give 
a  verdict  according  to  his  confcience  ;  but  no  one  what- 
foever can  juftify  the  labouiing  a  juror  not  to  appear.  I 
Haw,  260. 

ii.  How  punijhahk  ly  the  common  law. 

There  is  no  doubt,  but  that  offences  of  this  kind,  do 
fubjedt  the  offender  either  to  an  indictment  or  action,  in 
the  fame  manner  as  all  other  kinds  <  f  unlawful  mainte- 
nance do  by  the  common  law.      1  Haw.  260. 

iii.  How  by  fiatute* 

I.  By  the  32  H.  8.  c.  9.  No  perfon  fhall  embrace  any 
jurors  en  pain  of  10  I,  ha'f  to  the  king^  and  half  to  him  that 
Jhall  fue  wiihin  a  year,     i.  3,  6, 

2.  And 


2.  And  by  the  38  Ed.  3.  ft.  i.  c.  12.     1/  any  juror 
'Jhall  take  any  thing  to  give  his  verdiof  ;  both  he,  and  the  em- 
bracer ^  Jhall  forfeit  ten  times  as  much,  half  to  the  king,  and 
half  to  him  that  fhall  fue. 
'  Upon  which  ftatute  is  founded  the  writ  of  Decies  tantum^ 

Indidment  for  maintenance. 

TH  E  jurcrs  for  our  lord  the  king  upon  their  oath  prefent, 
that  A.  O.  late  of in  the  county  aforefaid,  yeo- 

man,  on  the day  of in  the year   of 

the  reign  of with  force  and  arms  at  afarejaid^ 

in  the  county  aforefaid,  did  unjufily  and  unlawfully  maintain 
and  uphold  a  certain  fuit  which  was  then  depending  in  the 
court  of  cur  f aid  lord  the  king,  before  the  king  himfelf  between 
A.  V.  plaintiff,  and  t\.  D.  defendant,  in  a  plea  of  debt,  on 
the  behalf  of  the  faid  A.  P.  againfi  the  faid  A.  D.  contrary  to 
the  form  of  the  fiatute  infuch  cafe  made  and  provided,  and  to 
the  man'ifeji  hindrance  and  dijlurbance  of  jufiice,  and  in  con^ 
tempt  of  our  faid  lord  the  king,  and  to  the  great  damage  of  the 
faid  A,  D.  and  againfi  the  peace  of  our  faid  lord  the  king,  his 
aown  and  dignity. 

Malt.     See  Cycjfe* 
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I.  r)Y  the  5  G.   3.  c.  26.     For  the  fum  of  70,000!  Purchafe  or  the 

^  paid  to  John  duke  of  Athol  and  Charlotte  his  wife,  ^^^°^  ^^"* 
baronefs  Strange,  the  ifland,  caftle,  pele,  and  lordfhip  of 
Man,  and  all  the  iflands  and  lordfh-ips  thereunto  apper- 
taining, witn  h1!  rights,  jurifdittions,  and  intcrefts  in  and 
oyer  the  l-jme.  are  vefted  unalienably  in  the  crown  ;  re- 
fcrving  to  thf  faid  duke  and  ducheis  their  landed  property, 
with  all  their  rights  in  and  over  the  foil  as  lords  of  the 
manor,  with  ail  courts  baron,  rents,  fervjres,  and  ether 
incrJenrs  fo  uch  courts  belonging;,  waftes,  commons,  and 
other  iands,  inla;id  y.'aters,  fifheries,  mills,  mines,  mine- 
rals, "quafries,  waifs,  ellrays,  deodands,  wrecks,  together 
with  the  patronaiie  of  the  bi(hoprick,  and  of  the  other  ec- 
clefiartical  benefices  to  which  at  the  time  of  the  faid  pur- 
chafe  they  were  intitled. 

In  puriuijnce  whereof,  divers  regulations  were  made 
by  feveral  ftatutes,  refpecxing  the  trade  and  manufactures 
of  the  faid  idand,  and  for  preventing  the  clandeftine  ex- 
portation of  goods  from  thence  into  this  kingdom,  which 
was  the  grievance  intended  to  be  remedied  by  the  faid  pur- 
chafs.     Particularly, 

2.  By 
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The  fame  made  2.  By  the  J  G.  3.  c.  39.  Powcr  is  glvcn  to  the  of» 
Sof'cVftom  ^"'■^  ^^  ^^'^.  cuftoms  and  excife,  to  vifit  and  fearch  {hips 
andexcife.  and  veffels,  in  any  harbour  or  oiher  pl^ce  belonging  to  the 

faid  ifland,  and  to  feize  contraband   goods  there,  as  they 
may  do  in  Great  Britain. 
Duties ^on  goods      2-  And  for  the  better  defraying  the  expences  of  govern- 
**  ' "      *  ^*   ment,  the  former  duties   upon  importation  and  exporta- 
tion ihall  ceafe,  and  other  duties  are  laid  inftead  thereof; 
particular!)',  for  every  gallon  of  Britifti  fpirits   imported 
from   England   (hall  be  paid   is,   of  rum    2s,    pound  of 
bohea  tea   1  s,  green  tea  is  6d,  cofFee  gd,  tobacco  3d, 
chaldron  of  coals  3d;  hemp,  iron,  deal  boards,  and  tim- 
ber imported  from  foreign  parts  10 1  per  centum  ad  valorem^ 
ton  of  French  wine  81,  all  other  forts  of  wine  4!.     7  G,  3, 
c.  45.     20  G.  3.  c.  42. 
Reftriftionofthe      4,  ^tij  the  commiffioners  of  the  cuftoms  may  grant 

quantities  of  %•  ,  ^-  •      c  c  j  v  , 

goods  to  be  im-  licences  (to  continue  m  rorce  tor  30  days)  to  export  from 
ported,  England,  into  the  port  of  Dou'glafs  only,   not  exceeding 

4COOO  gallons  of  Britiih  fpirits,  30003  gallons  of  rum 
(and  from  Scotland  locoo  gallons  of  rum),  20000  pounds 
\veight  of  bohea  tea,  sooo  pounds  weight  of  green  tea, 
5COO  pounds  weight  of  coffee,  and  120000  pounds  weight 
of  tobacco,  in  one  year.  7  G.  3.  c.  45.  20  G.  3.  c,  42. 
What  goods  may       ^,  Flax  or  flax   feed,  raw  or  brown  linen  yarn,  wood 

be  imported  duty  ^^^^^    ^^j  ^^^^  ^^^^^    ^^  ^^j  g^^^^  ^^  ^jj  ^^^^^^    ^^^  ^^^ 

fort  of  corn  or  grain,  may  be  imported  duty  free  from  any 
plac^  except  from  Great  Britain  only  ;  and  from  Great  Bri- 
tain or  Ireland  any  white  or  brown  Jinen  cloth,  hemp,  or 
hemp  feed,hoift^s  and  black  cattle,  utenfiis  for  manufadure, 
fiflieries  or  agriculture,  bricks  and  tiles,  young  trees,  fea 
ihells,  lime,  foapers  wafte,  packthread,  and  fmall  cordage 
for  nets  ;  and  from  Great  Britain,  fait,  boards,  timber, 
hoops,  iron  in  rods  or  bars,  cotton,  indico,  naval  ftores, 
/        and  'all  forts  of  wood  called  lumber.     7  G.  3.  r.  45. 
Goods  exported        6.  The  inhabitants  of  the  faid  ifland  may  export  into 
<5oty  free.  Great  Britain,  beftials,  or  any  goods  of  the  produce  and 

manufa(f^ure  of  the  faid  ifland  (except  as  above  excepted, 
and  except  woollen  manufadlures,  beer,  and  ale);  with- 
out paying  any  duty  for  the  fame,  other  than  is  paid  for 
the  like  in  Great  Britain.  But  this  not  to  extend  to  give 
liberty  to  import  into  Great  Britain  from  the  (aid  ifland 
any  goods  of  the  grovvth  or  produce  of  any  foreign  nation, 
which  may  be  in  part  or  fully  manufactured  in  the  faid 
ifland  ;  except  linen  manufaflures  made  there  of  hemp  or 
flax,  not  being  the  produce  of  the  faid  ifland. — And  the 
bounties  on  exportation  of  Britifli  and  Irifh  linens  fhall  be 
allowed  on  the  like  fpecies  of  linen  made  in  the  ifle  of 

Man, 


S0m  (Ifland).  123 

Man,  imported  into  and  exported  from  Great  Britain. 

c  G".  3.  c.  43, 

7.  No  tea,  brandy,  ftrong  waters  or  fpirits,  coffee,  cho-  J^J'^J^soods  may 
colate,  tobacco,  glafs,  coals,  filks,  or   fait,  (hall  be  ex-  "°^   *  "P°'*'  * 
ported    from  the   faid  ifland,  on  pain  of  forfeiture,  toge- 
ther with  the  vefTe!.     And  no  wool,   woollen  or  bay  yarn, 

OP  live  ftieep,  fhall  be  exported,  except  to  Great  Britain. 

7  G.  3-  c>  45- 

8.  No  diftillery  of  low  wines  or  other  fpirits  (hall  be  Dlftillery  pro- 
carried  on  in  the  faid  ifland,  on  pain  of  forfeiture  of  200  1,  ^""'e'^- 
with  the  materials  and  utenfils.     7  G.  3.  c.  45. 

9.  No  fpirits  (hall  be  exported  from  thence,  nor  carried  Size  of  «J^«'«. 
coaftwife  there,  in  any  (hip  or  veflel   lefs  than  100  tons 
burden,  nor  in  any  cafk  under  60  gallons  (except  for  the 

ufe  of  the  feamen  not  exceeding  two  gallons  each)  ;  and 
no  wine  fhall  be  there  imported  or  carried  coaftwife,  in 
any  (hip  lefs  than  100  tons  burden  (except  herring  vcffels 
trading  to  iVladeira  and  the  Mediterranean,  of  not  lefs  than 
70  tons,  20  G.  3.  c.  42. )»  nor  i"  any  cafk  lefs  than  25 
gallons  ;  on  pain  of  forfeiture  of  the  goods  and  vefiel. 
5G.  3.  c.  39. 


S^mMmus. 
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ANDAMUS  is  a  ccmmand  ifTuing  in  the  king's 
name  out  of  the  court  of  King's  Bench,  direded  to 
any  perfon,  corporation,  or  inferior  court  of  judicature, 
requiring  them  to  do  fome  particular  thing  therein  fpeci- 
fied,  which  appertains  to  their  office  and  duty.  It  is,  a 
high  prerogative  writ,  of  a  moft  extenfively  remedial  na- 
ture; and  may  be  iffued  in  fome  cafes  where  the  injured 
party  hath  alfo  another  (but  more  tedious)  method  of  re- 
drefs,  as  in  the  cafe  of  admiffion  or  reftitution  to  an  office ; 
but  it  iflues  in  all  cafes  where  the  party  hath  a  right  to 
have  any  thing  done,  and  hath  no  other  fpecific  means  of 
compelling  its  performance. 

A  mandarniii  therefore  lies,  to  compel  the  admiffion  or 
refloration  of  the  pariv  applying,  to  any  office  or  franchife 
of  a  publick  nature  ;  and  more  particularly,  it  ifTues  to  the 
judges  of  any  inferior  court,  commanding  them  to  do 
juftice  according  to  the  pov/ers  of  their  office,  whenever 
the  fame  is  delayed. 

This  writ  is  grounded  on  a  fuggeftion,  by  the  oath  of 
the  party  injured,  of  his  own  right,  and  of  the  denial  of 
juftice  by  the  court  or  perfon  complained  of:   whereupon, 

in 
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in  Older  more  fully  to  fatisfy  the  court  that  there  Is  a  pwo- 
babie  ;j^round  for  fuch  interpolition,  a  rule  is  made  (except 
IR  fom^  general  cafes,  where  the  probable  ground  is  mani- 
JeO)  directing  the  party  complained  of,  to  fhew  caufe 
why  a  writ  of  mandatnus  fiiould  not  ifl'ue.  And  if  he 
ihews  no  fuiScieiit  caufe,  the  writ  itfelf  is  iiTued,  at  firft 
in  the  alternative,  either  to  do  thus,  or  fjgnify  fome  rea- 
son to  the  contrary.  \o  which,  a  return  or  anfwer  muft 
be  made  At  a  certain  day. 

And  if  the  inferior  judjie  or  other  perfon  to  whom  the 
writ  is  direcled,  returns  or  fjgnifies  an  infufficient  reafon, 
then  there  ill'ues  in  the  (econd  place  a  peremptory  manda- 
muSy  to  do  the  thing  abfolutely  ;  to  which  no  other  return 
will  be  admitted,  but  a  certificate  of  peifcci  obeJience  and 
du.e  execution  of  the  writ. 

If  the  inft-rior  judge  or  other  perfon  .  makes  no  return, 
or  fails  in  his  refped  and  obedience,  he  is  punifhable  for 
his  contempt  by  attachment. 

But  if  be,  at  the  firft,  returns  a  fufficient  caufe,  although 
it  ftiould  be  falfe  in  fact,  the  court  of  King's  Bench  will 
not  try  the  truth  of  the  fadl  upon  affidavits  \  but  xyi'l  for 
the  prefent  proceed  no  further  on  the  mandamus.  But  then 
the  party  injured  m^y  have  an  atStion  againft  bim  for  his 
falfe  return,  and  (if  found  to  be  falfe  by  the  jury)  (liall 
recover  damages  equivalent  to  the -injury  fuliained  ;  to- 
gether with  a  peremptory  mandamus  to  the  defendant  to  do 
his  duty.     3  Black,  no. 

ManQaucrhter.     See  !^omi£i5)r. 


BY  the  26  G.  2.  c.  33.  If  any  perfon  fhall  folemnize 
matrimony  in  any  ether  phce  than  a  churcb  or  pub- 
lick  chapel  (unlefs  by  fpecial  licence  from  the  arcbbifhop 
tii  Caniei  bury  jj  or  without  publication  of  bans,  or  licence, 
in  a  church  or  chapel  ;  he  fliali  (un  profecution  in  3  years) 
be  adjudged  guilty  of  felony,  and  tranfported  for  1+  years  ; 
and  the  marriage  fnall  be  void.  /.  8,  9.  But  not  to  ex- 
tend to  Scotland^  nor  to  the  marriages  of  quakers,  or  jews. 

/.  17,  «8. 

And  if  any  perfon  fhall  knowingly  and  wi'fully  mfcrt,  or 
caufe  to  be  inferted,  in  the  regifter  book,  any  falfe  entry 
«f  any  matter  or  thing  relating  IQ  any  marriage  j  or  falfiy 
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make,  alter,  forge,  or  counterfeit,  any  fuch  entry  in  the 
ret^ifter,  or  any  marriage  licence,  or  caufe  the  fame  to  be 
do'rie,  or  aflent  (hereunto,  or  utter  as  true  any  fuch  falfified 
resifter  or  copy  thereof,  or  any  fuch  forged  licence;  he 
fliail  be  guilty  of  felony  without  benefit  of  clergy.    /.  16. 

For  other  matters  relstirig  to  this  title,  fee  ^OlPtjaUl^, 
and  Settlement  by  Marriage;  in  the  title  ^OOJ  j  and  Itamp 
duty  on  Marriages,  in  the  title  ^tcTlTip^. 

Mailer.    See  ^eiljant,  apprentice* 

Meafures.     See  ^eigStgf* 


T>  Y  the  25  G.  3.  c.  79.  Every  per  Ton  uttering  or  vend-  Licence, 
■^  ing  any  drugs,  oils,  waters,  eflences,  tinctures,  pow- 
ders, or  other  preparations  or  compofuions  vvhatfoever, 
ufed  or  applied,  externally  or  internally,  as  medicines  for 
the  human  bodv,  fubjedt  to  the  duties  hereafter  mentioned, 
fhall  takeout  a  licence  from  the  ftamp  officers  ;  for  which 
fhall  be  paid,  if  in  London,  or  within  the  limits  of  the 
penny  poft,  20s,  elfewhere  5  s.  And  the  fame  fliall  be  re- 
newed annually,  ten  days  at  leaft  before  the  end  of  the 
year.    /  5,  6,  7. 

And  if  any  perfon  fhall  utter,  vend,  or  expofe  to  fale 
anv  fuch  drugs  or  medicines  without  having  fuch  licence 
he'fhall  forfek  5  1.    /  8. 

And  upon  every  packet,  box,  bottle,  phial,  or  other  in-  P^fy  on  rasdJ- 
clofure,    containing  any  fuch  drugs  or  medicines  as  afore-  '^'""  ' 
faid,  to  be  ufcd  as  aforefaid,  which  fhall   be  uttered  cr 
vended,   fhall  be  charged  a  ftamp  dutv,  according  to  the 
rates  following:    (that  is  to  fay)  where  the  contents  ihall 
not  exceed  the  value  of  1  s,  fh.>ll  be  charged  a  duty  of  I7  ; 
Above  I  s  and  not  exceeding  2  s  6-^,  .^=—- ditto        3d. 

Above  2s  6d,  and  under        5s  od,   ditto      6^, 

Of  5  s  value  and  upwards  ditto  is  od.yC  3. 

T  he  faid  duties  to  be  under  the  manaeement  of  the 
commiffioners  of  the  ftamp  duties.     /.  6. 

Provided  that  the  faae  (hall  not  extend  to  any  druss  Excep'iorjs. 
named  or  contained  in  either  of  the  hooks  of  rates,  (ihat 
is  to  fay)  the  book  of  rates  fubfcribed  by  Sir  Harbottie 
Crim/hne  Bart,  and  referred  to  by  12  C  2.  C:  4..  and  an 
additional  bock  of  rates  figned  by  the  Right  Honourable 
10  Sfincer 
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Diugi Md  cnt'irt.  Speficjr  Conipton,  and  referred  to  by  ii  G.  c.  7.*— Nor  to 
any  medicinal  drug  which  (hall  be  vended  entire,  without 
any  mixture  or  compoficion  with  any  other  drug  or  ingre- 
dient, by  any  furgeon,  apothecary,  chymirt,  or  druggift 
who  hath  ferved  a  regular  apprenticefliip,  or  who  hath 
fervtd  as  a  furgeon  in  the  navy  or  srmy,  or  by  any  other 
perfon  licenfed  as  a^orefaid  :  but  ail  fuch  drugs  may  Jje 
uttered  and  vended  by  any  fuch  perfons,  freed  from  the 
faid  duties.  /.  3. 
Mixtures  the  Provifkd  alio,  that  nothing  herein  (hall  e7.tend  to  charge 

q.aiities wherecfgpy  fpixture,  compofitif.^n.  Or  preparation  whatfoever,  ut- 
aie   nowj.         i^xtd  OX  vended  by  any  fuch  furgeon,  apothecary,  chymift, 
or  druggiit,  or  by  any  perfon  who  hath  ferved  as  a  furgeon 
in  the  iiavy^r  army,  the  different  properties  and  efficacies 
whereof  are  known  and  approved  ;  and  wherein  the  per- 
fon compoundmg  or  vending   the    fame,  hath  not,    nor 
claims  to  have,  any  fecret,  or  unknown  art  for  the  mixing 
thereof,  ncr  to  the  preparing  or  vending  fuch  medicine  by 
t'le  authority  of  Imters  patent  \    nor  which  are   advcrtifed 
or   recommended  by  the  makers  or   venders   thereof,  as 
noftrums,  or   proprietary   mtdicines,  or   as   fpecificks'for 
prevention  or  cure  of  any  diftemper  or  complaints,    f.  4. 
Covers,  &c.  to  be      And  every   perfon   making,  preparing,  or  vending  fuch 
lenttoiheconr-  j^gdicines  fubjea  to  the  duties  aforefaid",  iLall  fend  to  the 

miUiOners,  *  •  i   i         i  r         l 

faid  con"irailf:oners,  or  ofncers  appomted  ay  them  lor  that 
purpofe,  paper  covers,  wrappers,  or  labels,  made  for  in- 
fclofing  fuch  medicines,  with  his  name,  and  any  other  par- 
ticular word  or  thing  printed  thereon,  to  denote  the  value 
at  which  the  fame  is  intended  to  be  fold,  in  order  that 
to  be  ftannped.  the  fame  may  be  ftamped,  and  delivered  back  as  occafion 
may  require :  and  every  fuch  packet,  box,  bottle,  phial, 
or  other  .inclofure  containing  any  fuch  medicine,  fhall 
have  (uch  ftamped  cover  fixed  thereto,  in  fuch  manner  as 
the  faid  commiflioners  fliall  dired.  And  if  any  perfon 
fhall  vend,  or  expofe  to  f<rle  any  fuch  medicine,  without 
having  fuch  cover  affixed  thereto,  llamped  as  aforefaid  j 
or  if  the  fame  (hall  be  ftamped  with  a  ftamp  of  lefs  value 
*  •  than  as  before  directed,  he  (hall  forfeit  5I  for  every  fuch 
'  packet,  box,  bottle,  or  phial,    f.  9,  lO. 

Ailowancsfor         And  whoever  fliall  bring  to  the  head  office  of  ftamps, 
pfompt  payment,  any  fuch  paper  covers,  &c.  to  be  ftamped  as  aforefaid,  the 
duties  whereof  fhall  amount  to  ten  pounds  or  upwards, 
fhall  have  an  allowance,  upon  prefent  payment  of  the  faid 
duty,  after  the  rate  of  2 1,  and  if  fuch  duty  amount  to  50  1 
or  upwards,  5I  in  the  hundred  per  annum,     f.  14. 
Perfons  fraudu-        ^^  ^ny  perfon  fhall   fraudulently  take  ofF  any  mark  or 
lentiy  ufing       flamp  ffom  any  fuch  packet,  box,  bottle,  or  phial,  after 

coverst  the 
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the  fame  hath  been  fold  ;  or  affix  to  any  fuch  packet,  box-, 
bottle,  or  phial,  any  cover,  thefame  having  been  before  ufed  ; 
or  (hall  buy  or  fell  any  fuch  cover,  in  order  to  be  agaia 
made  ufe  of;  or  (hall  buy  or  fell,  or  expofe  to  fale  any 
fuch  packet,  box,  bottle,  or  phial,  with  fuch  fraudulent 
cover  affixed  thereto  3  he  fhall  forfeit  10 1.  And  either 
buyer  or  feller  infornning  againft  the  other  (hall  be  in- 
demnified,'anJ  fliall  be  admitted  to  give  evidence,  and 
receive  the  fame  benefit  as  any  other  informer.  /.  n, 
12,  13. 

And  every  perfon  who  fhall  make  or  expofe  to  fale  any  No-ice  to  b« 
medicines  liable  to  the  faid  duties,  fi^all,  before  he  make  ?iv^-noftbe^ 
or  expofe  the  fanie  to  fale,   oive  notice  in  wjitii^o-  at  the  P^"°  "'*'^'"S 

*  ^  .  ^  *^r  vending  mc*- 

next  fiamp  office,  of  the  place  he  intends  to  make  ufe  of,  dicines. 
and  alfo  an  account  of  all  drugs,  oil,  water,  efi~ences, 
tinflures,  powders,  w  other  preparations  and  compofitions 
fubje6^  to  the  faid  duties,  that  fhall  be  by  him  made,  or 
exposed  to  fale,  or  intended  fo  to  be ;  and  the  like  notice 
fliall  be  given  as  often  as  any  fuch  perfon  fhail  change  his 
place,  or  vary  the  articles  in  which  he  fhall  fo  deal :  and 
fuch  notice  fhall  contain  the  true  name  of  all  fuch  drues, 
and  the  kinds  and  qualities  thereof,  and  the  prices  at 
which  the  fame  are  intended  to  be  fold  ;  on  pain  that 
every  perfon  making  default,  (hall  forfeit  lol.    /•  is* 

And  in  oider  to  obviate  any  doubts  to  what  medicines  To  what  medi- 
the  faid  duties  fi-iall  extend,  a  fchedu!e  (A)  is  annexed,  c'nes  this  aa 
and   the  faid   duties  (hJl  extend  to  every  article  named '''^'^ ^^^^"'^'^* 
therein,  or  by  whatfoever  other  name  the  fame  hath  been 
or  may  be  called  or  known.     And  all  medicines  wherein 
the  perfon  making  or  preparing  the  fame,  hath  or  claims 
to  have  any   fecret  art,  or  exciufive  right  to  the   makin? 
or  felling   thereof  by  letters  patent;  or  which  are  adver- 
tifed  or  recommended  by  the  maker  or  vender,  as  noftrums 
or   nudicu.es   for   prevention    or  cure  of    diftempers    or 
complaints  as  aforefaid,  (hall  be  liable  to  the  faid  duties. 

All  pecuniary  penalties  by  this  a£l  impofed,  may  be  fued  Penalties  bow 
for  in  the   courts  at  IVeJlmi^ficr  \    or  may  ^e  recovered  *°  ^s  recovered, 
before  any  neighbouring  juRice,  on  complaint  made  within 
fix  months  after  the  offence  is  comm.itted  ;   who  may  fum- 
mon  the  party  accufed,  and   alfo  the  witnefles,  and.  upon 
confeffion,  or  oath  of  one  witnefs,  give  judgment  therein, 
and  levy  fuch  penalty  by  diflrcfs  ;    and  for  warit  of   fuffi- 
cient  diftrefs,  the  offender  fhall   be  committed  to  prifon 
for  three  months,  unlefs  fuch  pemhy  be  fooner  paid.     And  Appeal, 
if  any  perfon  think  himfelf  aggrieved  by  the  judgment  of 
fuch  j'uftice,  he  may,  on  giving  fecurity  10  the  amount  of 
18  fuch 
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fuch  penalty  and  cotis,  in  cafe  fuch  judgment  be  affirmed, 
appeal  to  the  next   (ellions,  whofe  determination  (hall  be 
final,   and   they  may  award  cofts  as  to  them  fhall  feem 
meet.    f.  20,  22. 
TvltneflTes  not  VVjtncfTes  not  appearing,  having  been  duly  fummoned, 

appearrg.  without  reafonable  caufe  to  be  allowed   by  fuch  jultice^ 

(hall  forfeit  40  s,  to  be  recovered  in  like  manner,    f.  23. 
CoHvifticn.  •^"^  the  juftice  before  whom  any  offender  (hall  be  con- 

victed as  aforefaid,  (hall  caufe  the  conviction  to  be  made 
out  in  the  following  form,  or  to  the  fame  effeft : 

Bi  it  remembered,   that   on   the day  of in  the 

year  of  our  Lord in  the  cowity  of A.   O.  of 

— —  ivoi  conv'iiied  before  me  J.  P.  one  of  his  majejlys  jujiices 
of  the  peace  for  the  faid  county,  refidlng  near  the  place  whe>e 
the  offence  was  committed y  for  that  the  [aid  A,  O.  on  the —  — 

day  of now  laji  pafU  did,  contrary  to  the  form  of  tkt 

Jlaiute  in  that  cafe  made  and  provided,  [here  date  the  of- 
fence ;]   and  1  do  declare  and  adjudge,  that  he  the  f aid  A.  O. 

hath  forfeited  the   fum  of of  lavoful  money  of  Great 

Britain, yir  the  offence  aforejaid,  to  be  dijiributed  as  the  Liv 
direSls.     Given,  See.     f.  24. 
AppUcationof         All  penalties,  if  fued  for  withinyJ^-  months  of  the  time 
ti,e  penalties,      of  being  incurred,  (hall  be  diftributed  half  to    the  king, 
and   half  with  full  cofts  to  the  perfon   who  (hall  inform 
and  fue  :    If  after  fix  months,  the  whole  (hall  go  to  the 
king,    f  19,  21. 
Mitigation.  Provided  neverthelefs,  that  where  fuch  juQice  (hall  fee 

caufe,  he  may  mitigate  fuch  penalties,  fo  as  not  to  re- 
duce the  fame  lower  than  one  moiety  over  and  above  the 
cofts.    /  25. 

(  A )    Schedule  of  Medicines  fubjcff  to  the  Duties, 

Analeptick     Pills,    Dofior  Cox's  Tincflure. 

James';;.  DafFy's  Elixir. 

Ague  and  Fever  Drops.  Dalby's  Carminative. 

Anderfon's  Scotch  Pills.  Dawfon's  Lozenges. 

Andalufia  Water.  Dr.  Dickinlon's  Cephalick 
Anodyne  Necklace.  Drops, 

Antipertuflis.  Edward's  Ague  Tin6lure. 

Antirheumatic  Drops.  Effence  of  Water  Dock. 

Balfijmick  Kleauary.  Falck's  Univerfat  Pills. 

Bateman's  Drops.  Freeman's  Bathing  SpiritSe 

Betton's  original  Britifh  Oil.  Fryar's  Balfam. 

Beaume  de  Vie.  Fendon's  Drops. 

Bin's  Martial  Balfam.  Godfrey's  Cordia]. 

Boftock's  Grand  Elixir,  Grant's  Drops. 

Gfi.^n's 


129 


tJrlffin's     Tinaura    Afth- 

matlca. 
Hickman's  Pills. 
Hill's    Peaorai    Bairam   of 

Honev. 
— —  Tinaure  of  Sage. 
•  Tini^ure  of  Valerian. 

-  EfTence     of      Water 
Dock. 

-  Elixir  of  Bardana. 

— —  Tinaureof  Cantaury. 
■  ■■        Canada  Balfam. 
Hamikon'sCinnamonDrops- 
i— .  Afthmatick  Efflu- 
via. 


— — Vegetable    Bal- 

famick  Tinaure. 

Hooper's  Female  Pills. 

Holdfworth's  Lozenges. 

Hunter's  Elixir. 

■        —  Reftorative. 

James's  Fever  Powder. 

Jefuir  Drops. 

Johnfon's  Yellow  Oint- 
ment. 

Keyfer's  Pills. 

Leake's  Pills. 

Lozenges  of  Blois. 

-^ ■—  of  Tolu. 

•— — Stomachick. 

• Specifick. 

- for  the  Heart- 
burn. 

Lockyer's  Pills. 

Le  Cour's  Imperial  Oil. 

Metheglin. 


Norton's  Maredant's  Anti- 

Icorbutick  Drops. 
Norris's  Drops. 
Peter's  Tindure. 

Pills. 

Peke's  Ointment. 

PvatclifPs  Elixir. 

Spi  ibury's      Antifcorbutlck 

Drops. 
Speediman's  Stomach  Pills. 
Spirits  or  Scurvy  Grafs. 
Stomachick  Lozenges, 
Stoughton's  Elixir. 
Stern's  Balfamic  iEther, 
Squire's  Elixir. 
Steers's  Opodeldock. 

■ Oil. 

Purgino;  Elixir. 

Tuberofa  Vitae,  or  Chilblaia 

Water. 
Turlington's  Balfam. 
Vandour's  Nervous  Pills. 
Velno's  Vegetable  Syrup. 
Wace's  Afthmatick  Drops. 
Ward's  White  Drops. 
-^ ■ —  EfTence     for      the 

Head  Ach. 
■        —  Liquid  Sweet, 

Red  Pills. 

"— Sack  Drops. 

Sweating  Powders. 

Pafte. 

V/orm  Cakes,  Storey's, 
Worm  Sugar  Plumbs, 
Wray's  Ague  Pills. 


uptlitia. 
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Y  the  26  G.  3,^.  107./.  175.  all  former  aas  relating;  ah  forraerj^aa 
10  the  militia  are  from    24th  September  1786  repealed, 'cpsakd. 
(except  fuch  ads  as  relate  to  the  city  ©f  Londouy  the  Toiver 
Vol.  III.  I  HamMSi 
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HatnletSy  and  the  Cinque  Ports),     And  the  rhllitla  faifed  hf 
fuch  former  a6ls  fiiall  be  fubjed  to  this  ad. 

Neverthelefs  as  the  militia  within  thefe  places  fpecified 
doth  make  up  a  mod  confiderabie  and  neceflarv  p^rt  of 
the  whole  militia  of  the  kingdom  ;  it  is  judged  requifite 
to  infert  firft  of  all  the  ancient  militia  laws  as  they  flood 
before,  and  then  to  infert  the  new  militia  laws  as  they 
'  Hand  upon  this  prefent  zdi. 

L  Of  the  appoiUting  lieutenants  and  deputy  lieute^ 
nants. 

II,  Corijlituting  ivferior  officers, 

III,  Perfons  chargeable  to  find  fildiers, 

IV,  Inlfiing. 

V,  Muderingy  trainings  and  leadwg. 

VI,  Trophy  money  j  for  ammunition^  carriages  and 
other  neceffaries. 

VII,  Power  to  fearch  for  arms, 

VIIL  Punifhment  for  defertion  or  difohedience. 

IX,  Punifloment  for  imhezilling  horfe  or  furniture,, 

X.  Officers  pay, 

XI.  Soldiers  pay. 

XII,  Penalties  how  recoverable. 


I,  Of  the  appointing  lieutenants  and  deputy  lieutenants. 

The  king  may  IfTue  commifuons  to  fuch  perfons  as  he 
fhall  think  fit,  to  be  lieutenants  for  the  feveral  counties, 
cities,  and  places.      I  3  ^'  14  C  2.  c.  3./.  2. 

Which  lieutenants  fhall  prefent  to  his  majefty  the 
names  of  fuch  perfons  as  they  fhall  think  fit,  to  be  deputy 
lieutenants  ;  and  upon  his  majeily's  approbation  of  them, 
fhall  give  them  deputations  accordingly  :  always  under- 
liqod,  that  the  kin;;  have  power  to  dire£t  and  orJer  other- 
wife;  and  accordingly  at  hrs  plcafure  may  appoint  and 
commiffionate  or  difplace  fuch  ofHcers.     id. 

And  the  fald  deputy  lieutenants  fliall  obey  fuch  orders 
as  they  fliall  receive  from  the  lieutenants,     id.  f  i^- 

But  no  peer  fhall  be  capable  of  siting  as  lieutenant  or 
■deputy  lieutenant,  unlefs  be  (hall  firft  before  fix  of  the 
privy  council,  or  fuch  others  as  fhall  be  authorized  by  the 
king,  take  the  oaths  of  allegiance  and  fupremacy.  id.  J.  18. 
t  {V.Je/j:  l,c.^.f.  lU 

And 
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And  no  perfon  under  the  degree  of  a  peer,  fhall  be  ca- 
pable of  afting  as  lieutenant  or  deputy  lieutenant,  unlefs 
he  ftidll  firft  take  the  faid  oaths;  which  '  oaths,  any 
one  juftice  of  the  county  or  place  may  adminifter  to 
fuch  lieutenant  as  is  not  a  peer  j  and  the  faid  lieutenant, 
or  any  one  fuch  juftice,  may  adminifter  the  fame  to  the 
deputy  lieutenants  not  being  peers.     13  ^  14  C.  2,  c.  3. 

r.  19. 

IL  CGnJliluting  inferior  officers. 

The  lieutenants  may  give  commiflions  to  fuch  perfons 
as  they  (hall  think  fit  to  be  colonels,  majors,  captains, 
and   other   commilfion    officers.      13   Cff   14  C   2.  c.   3, 

f.7. 

Which  cfHcers  likevvife,  bef.re  they  fhall  be  capable  of 
acting,  fhall  firft  t.ke  the  faid  oath-? ;  to  be  adminillered 
by  the  lieutenr.nts,  and  in  their  abfence,  or  by  their 
direciions,  the  deputy  lieutenants,  or  any  two  of  them, 
id./.  19. 

Always  underflood,  that  his  majefty  fhall  have  power 
to  order  otherwife,  and  accordingly  at  his  pleafure  may 
appoint  andcommiflionate,  ordifplacefuch  ofHcers.  id,f,2, 

III.  Perfons  chargeable  to  find  foldiers, 

1.  The  lieutenants  and  deputies,  or  the  major  part  of  who  chargeable 
them  then  prcfent,  or  in  the  abfence  of  the  lieutenant,  the  withhorfe. 
major  part  of  the  deputy  lisutenan's  then  prefent,  which 

major  part  (hall  be  three  at  leaft,  (hall  have  power  to 
charge  any  perfon,  in  the  county,  city,  or  town  corporate, 
v^here  his  eftate  lies,  having  refpedl  unto,  and  not  exceed- 
ing the  following  proportions,  viz. 

No  perfon  fhall  be  charged  with  finding  a  horfe,  horfe- 
man,  and  arms,  unlefs  he  have  a  revenue  of  500 1  a  year  in 
pclTeffion,  or  an  eftate  of  6cco  1  in  goods  or  money,  befides 
the  furniture  of  his  houfe;  and  fo  proportionably  for  a 
greater  eftate,  as  they  (hall  fee  caufe,  and  think  reafon- 
able.     13  b"  14  C  2.  <:.  3.  /  3. 

2.  And  they  fhall  not  charge  any  perfon  with  finding  a  Vv'ho  chargeaUf 
foot  foldier  and   arms,  that  hath  not  a  yearly  revenue  of  wi^'^  ^oo^ 
50I  in  pcfTeffion,  or  a  perfonal  eftate  of  600I  in  goods  or 

money,  other  than  ftock  upon  the  ground  ;  and  after  the 
fiiid  rate  proportionably  for  a  greater  or  lefler  revenue  or 
eftate.     id. 

But  they  may  require  the  conftables  to  furnifh,  at  a  rea- 
fonable  time  and  place  to  be  appointed,  on  a  penalty  not 

1  2  exceed- 
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exceeding  40s,  fo  many  fufficient  arms,  with  wage»  and 
other  incident  charges,  as  they  (hall  afl'efs  according  to  the 
faid  proportions,  upon  revenue  under  50 1  a  year,  or  on  per- 
fonal  eftates  lefs  than  600 1.  And  in  order  thereunto,  if 
any  perfon  fliali  on  demand  refufe  or  negledt  to  pro- 
vide a  foot  foldier  or  foldiers  according  to  the  proportions 
aforefaid,  or  to  pay  any  fums  of  money  whereat  he  {hall  be 
afTefTed  by  a  pound  rate  (according  to  a  lift  figned  by  the 
lieutenants  and  deputie?,  or  three  of  them)  towards  defray- 
ing the  neceJlary  charge  in  providing  fuch  arms  as  afore- 
faid, the  conftable  by  warrant  may  levy  fuch  fum  by  dif- 
trefs  and  fale,  rendering  the  overplus,  charge  of  diftraining 
being  firft  deducted  :  and  the  tenant  (hall  pay  the  fame, 
and  dedud  it  out  cf  his  next  rent ;  and  in  default  thereof, 
his  goods  alfo  fhall  be  liable  to  be  diftrained  and  fold, 
15  C.  2.  c.  4./ 4,  5. 

But  no  perfon  having  an  eftate  of  200  1  a  year,  or  per- 

fonal  eftate  of  24C0I,  ftiall  be  charged  with  finding  any 

foot.      15  C  2.  c.  4.  f.  18. 

Who  may  be  3.  And  they  may  charge  any  perfon  having  an  eftate  of 

charged  either     lool  a  year,  and  under  200 1,  or  who  hath  a  perfonal  eftate 

foot     °"'^'"      of  1200I,  and  under  2400I,   towards   the  finding  of  foot 

and  horfe,  as  to  them  {hall  feem  moft  expedient.     15  C.2, 

c.^.f.  18. 

None  chargeable      4.  But  they  fliall  not  charge  any  perfon  with  finding 

with  both  horfe  both  horfe  and  foot  in  the  fame  county,     i?  ^  14.  C  2. 
and  foot.  ^  . 

Two  or  more  5.   And  they  may  impofe  the  finding  of  horfe,  horfeman, 

may  he  charged  ^j^j  zxm% ;  by  joining  two,  three,  or  more  perfons  together 
°^^   "'  in  the  charge.     13  ^  14  C.  2.  f.  3.  /  4. 

But  no  perfon  not  having   lOol  a  year  in  pofTeffion  in 

lands,  leafehold  or  copyhold,  or   1200I    perfonal  eftate, 

fhall  be  compellable  to  contribute  in  finding  any  horfe  and 

horfeman.     id./.  5. 

Perfon  charge-        6.  And  no  perfon  chargeable  to  find  a  horfe  and  horfe- 

abic  with  horfe   man,  or  to  be  contributory   thereunto,  {hall  for  the  fame 

rot  to  be  chare-     -  ^      •,      r     ^■  r  ru-  -l 

ed  with  foot,  eltate  be  chargeable  towards  findmg  a  foot  foldier  ^itri 
arms,  or  contributory  thereunto.  13  b' 14  C.  2.  f.  3.yi4. 
V/hoflial!  find^  y.  Where  two  or  more  are  charged  to  find  any  horfe  or 
bmt!  °*^°"'"'foot  foldier  and  arms,  three  deputy  lieutenants  may  ap- 
point who  {liall  find  the  fame,  and  who  fhall  be  the  con-- 
tributors,  and  fettle  the  fums  to  be  paid  by  every  contri- 
butor in  cafe  the  fame  contribution  be  not  afcertain-» 
cd    by   agreement  of  the  parties.     10  ^  II   fV.  c,   12. 

Periot;?  may  be  8.  And  for  the  better  difcovery  of  the  ability  of  the 
examined  on  perfons  fo  to  be  afTefTed  and  charged,  and  of  all  mifde- 
"^"  17  meanors 
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meanors  tending  to  the  hindrance  of  the  fervlce,  they  may 
examine  on  oath  fuch  perfons  as  they  (hall  judge  neceflary 
or  convenient,  or  fhall  be  produced  by  the  party  charged 
or  accufed,  other  than  the  perfons  themfelves  to  be  aflefTed 
or  accufed.     13^  14  C  2.  c.  3./.  ii. 

9.  And  they   may  hear  complaints,  and  give  redrefs,  Hearing  and  de» 
according  to  the  merits  of  the  caufe.     13  ^  14  C.  2.  f.  3.  ^"["ining  "m- 

,.0  ^  -r  ^   plaints. 

J'  5- 

10.  No  peer  (hall  be  charged  otherwife  than  as  follows,  PeerB  how  to  be 

'VIZ.  the  king  may  IfTue  out  commiffions  under  the  great '^^"S*'^* 
feal,  to  fo  many  peers  (not  fewer  than  12)  as  he  (ball  think 
fit;  who,  or  any  5  of  them,  (hall  have  power  to  aflefs  all 
or  any  peers,  according  to  the  proportions  herein  mentioned 
(except  the  monthly  taxes  hereafter  following)  and  to  ex- 
ecute all  the  powers  of  this  acf,  as  well  for  laying  aflefT- 
ments,  as  impofing  of  penalties  (imprifonmeni  only  ex- 
cepted). Which  affeflment  or  charge  fo  made,  and  pe- 
nalties impofed,  {hall  be  certified  to  the  lieutenants.  And 
in  cafe  of  default  in  performance  of  any  thing  to  be  done 
or  paid  by  any  peer,  the  lieutenant  and  deputies,  or  any 
three  of  them,  may  caufe  diflreffes  to  be  taken  in  the  lands 
of  fuch  defaulter;  and  if  fatisfa6iion  (hall  not  be  made  in 
one  week  after  fuch  diftrefs  taken,  then  the  fame  to  be 
fold;  and  if  a  tenant  be  diftrained,  he  may  dedu^  the 
fum  levied  out  of  his  next  rent.     13  ^  14  C  2.  c.  3. 

/  3.1- 

11.  Every  commiflloned  foot  officer  fliall  be  exempted  Officsrshcw 
from  finding,  or  contributing  to  find,  any   horfe  or  foot  *=^^'6eable, 
foldier,  for  his  whole  eftate,  if  it  is  but  charged  with  one 

horfe,  or  a  lefs  charge,  or  for  fuch  part  of  his  eftate  as  is 
charged  with  one  horfe,  if  his  whole  eftate  be  charged  with 
a  greater  charge  than  one  horfe  in  the  county  or  lieute- 
nancy where  he  fo  ferves  as  a  foot  officer,  in  refpe£t  of  the 
expence  which  the  faid  employment  doth  neceiTarily  en- 
gage him  in.     15  C.  2.  c.  4./.  9. 

12.  Where  any  papift,  reputed  papift,  or  other  perfon  Papifts  how  to 
refufing  to  fake  the  oaths,  is  chargeable  in  refpe£^  of  his  '^'^  c'l^fg'*^- 
eftate,   the  lieutenant,  or  in  his   abfence  the  deputies,  or 

three  of  them,  may  appoint  fuch  perfon  as  they  fhall  think 
moft  meet,  to  furnilh  the  fame;  and  may  charge  the 
fame  eftaie  with  the  payment  of  the  yearly  fum  of  81 
for  a  horfe,  horfeman,  and  arms,  and  of  30s  for  a  foot 
foldier  and  arms.  And  if  he  fhall  not  pay  the  fame  on 
o'emand,  they  may  by  their  warrant  levy  the  fame  by  difircfs 
and  fale  of  the  goods  of  fuch  perfon,  or  of  his  te- 
nants, rendering  the  overplus,  all  neceffary  charges  in 
levying  thereof   being  firfl   deduckd;    and  fuch    tenant 
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(hall  dedu£l  the  fame  out  of  his  rent.     lo  ^  li  IF,  c,  I2« 
/.  2. 
Tot^of  thei'b^        13.  Where  any  perfon  fhall  be  charged  in  the  county, 
ty.  howtobe"*^'^y»  °'' P'^^^»  where  he  doth  not  refide,  they   (hall  fend 
•  charged,  notice  of  the  charge,  if  he  have  any  land  in  his  own  occu- 

pation, to  fuch  perfon  as  he  employs  as  his  fervant  in  ma- 
naging the  fame  ;  and  if  all  his  eftate  be  let  to  farm,  then 
to  one  or  two  of  the  moH  fufficient  tenants;  who  (hall 
fort'iwith,  with  all  convenient  fpeed,  convey  the  fame  to 
their  mafter  or  landlord;  and  in  fuch  time  as  (hrdl  be  ap- 
pointed, bring  an  account  of  his  anfwer :  And  on  negleft 
or  refufal  of  the  landlord,  to  provide  fuch  horfe  or  foot,  as 
is  duly  charged  upon  him,  for  the  yearly  rent  referved 
upon  every  demifeor  other  gfant,  and  not  otherwife,  with- 
in the  time  limited  ;  then  the  tenant  fhall  provide  and  do, 
as  the  landlord  in  that  behalf  ought  to  have  done:  And  if 
the  tenant  fhall  refufe  or  negled^  within  the  time  limited, 
the  lieutenants-  and  in  their  abfence,  or  by  their  dire6lions, 
the  deputies,  or  two  of  them,  may  levy  by  their  war- 
rant all  fuch  penalties  as  are  appoint;:d  by  this  a61:,  by  dif- 
trefs  and  faie  of  the  offender's  goods,  13  ^"  14  C  2.  c.  3. 
/.  16. 

And  the  tenant  may  defaulk  out  of  his  next  rent,  all 
fuch  money  as  he  (hall  neceflarily  lay  out  in  providing  the 
fame,  or  iivAl  be  levied  upon  him  by  diftrefs  for  any  de- 
fault; unlefs  the  landlord  fhall  make  it  appear  in  two 
months  after  fuch  levying,  before  the  lieutenant,  or  in  his 
abfence,  or  by  his  uirecSlion,  the  deputies,  or  any  two  of 
them,  that  the  default  and  penalty  was  occafioned  by  the 
tenant's  wilful  negledl:.     id  /.  17. 

But  this  (hall  not  avoid  any  covenant  between  landlord 
and  tenant,  concerning  the  finding  horfes  or  arms,  or  the 
bearing  of  any  charges  by  any  tenant ;  but  all  charges 
(hall  be  born  by  fuch  tenant,  according  to  the  agreement. 
id.  f.  29. 
Penalty  on  p:r.  14.  If  any  pcrfon  (hall  refufe  or  negleft,  by  a  reafon- 
fonsaotfurnifh- 2bje  tjii^e  to  be  appointed,  to  provide  fuch  horfe,  horfe- 
man,  arms,  and  other  furniture,  or  to  pay  lucn  ium  to- 
wards providing  the  fame  as  aforefaid  ;  the  lieutenants  and 
deputies,  or  three  of  them,  may  infli£t  a  penalty  on  fuch 
perfon  not  exceeding  20 1,  and  by  their  warrant  may  levy 
fuch  fum,  or  the  value  of  fuch  horfe,  arms,  and  furniture, 
and  fuch  penalty  infl:(fled,  by  diftrefs  and  fale,  rendering 
the  overplus,  all  neceffary  charge  in  levying  thereof  being 
iiril  ded  .6led  ;  the  fame  to  be  employed  to  the  ufes  in 
default  whereof  the  fame  was  imjpofed.     13  $5"  14  C.  2.  c. 
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And  if  any  perfon  fliall  refufe  or  negle£i,  by  a  reafon- 
able  time  to  be  appointed,  to  provide  and  furnifh  foch  foot 
ibldier  and  arms  as  (hall  be  charged  upon  hirn  ;  the  lieute- 
nants and  deputies,  or  three  of  them,  may  inflict  a  penalty 
not  exceeding  5I,  to  be  employed  to  the  ufes  in  default 
whereof  it  was  impofed:  And  the  conftable,  by  warrant 
for  that  purpofe,  may  levy  fuch  fum  by  diftrefs  and  fale, 
rendering  the  overplus,  charges  of  diltraining  being  firft 
deducted  ;  and  the  tenant  fhall  pay  the  fame,  and  dedufl 
it  out  of  his  next  rent,  and  in  default  thereof  his  goods  alfo 
fliall  be  liable  to  be  diftrained  and  fold.     15  C   2.  c.  4. 

/•  3'  5- 

And  if  any  perfon  charged  as  a  contributor,  being  an  in- 
habitant, (hall  refufe  to  pay  his  proportion  on  demand ;  or 
if  he  be  not  an  inhabitant,  if  his  tenant  (hall  not  pay  the 
fame  upon  demand  ;  three  deputy  lieutenants,  by  their 
warrant,  may  levy  the  fame  by  diftrefs  and  fale,  rendering 
the  overplus,  all  necelTary  charge  in  levying  thereof  being 
firfl:  dediidled  ;  and  fuch  tenant  may  dedudl  the  fame  out 
of  his  rent.      lO&iifV.c.ii,/.^- 

15.   But  no  perfon  charged  with  the  finding  horfe  or  None  foxpclU 
foot,  or  with  contributing  thereunto,  fhall  be  compellable  ^'''^*°  *^"«^" 
to  ferve  in  perfon,  but   may  find  one  to  ferve   for  him,^ 
to  be  approved  by  the  captain ;    fubje£t  neverthelefs   to 
be  altered  upon  appeal  to  the  lieutenant,  or  in  his  ab- 
fence  to  two  deputy  lieutenants.     13  ^  14  C.  2.  c.  3. 

/2S. 

IF,  Mijting. 

Every  man  who  fhall  ferve  in  his  own  perfon,  or  fuch 
perfon  as  (hall  be  accepted  in  his  ftead,  (hall  at  the  next 
■mufter  of  his  troop  or  company,  give  in  his  name  and  place 
of  abode,  unto  fuch  perfon  as  the  lieutenant,  or  in  his  ab- 
fence,  or  by  his  direction,  any  two  deputy  lieutenants  fliall 
appoint;  to  the  end  that  the  fame  may  be  lifted.  13  ^ 
14  a  2.  f.  3./ 25. 

But  he  fhall  not  be  capable  of  afting  as  a  foldier,  unlefs 
he  firft  take  the  faid  oaths  above  mentioned,  to  be  admi- 
niftered  by  the  lieutenant,  or  in  his  abfence,  or  by  his 
diredlion,  the  deputy  lieutenants,  or  any  two  of  them, 
id.f.  19. 

V.  Mufierlngy  trainings  and  leading, 

I.  By  the  13  ^  14  C.  2.  c.  3.     The  lieutenants  fhall  Powfr  to  r»1fc 
have  power  10  call  togeihsr  the  militia,  pnd  to  arm  and  and  lead. j 
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array  them,  and  form  them  into  companies,  troops,  and  regi- 
ments, and  in  cafe  of  infurrtclion,  rebellion,  or  invafioo, 
them  to  lead,  conduit,  and  employ,  or  caufe  them  to  be 
led,  conduced,  and  employed,  as  well  within  the  feveral 
counties,  cities,  and  places  for  which  they  fhall  be  com- 
miffioned  refpectively,  as  alfo  into  any  other  counties  and 
places,  for  the  fuppreffing  of  ail  fuch  infurredions  and 
rebellions,  and  repelling  of  invafions,  as  may  happen  to  be, 
according  as  they  fhall  receive  directions  from  his  majefty, 
f.2. 

And  by  the  15  C.  2.  c.  4.  The  iieutenanfs,  and  in  their 
abfence,  or  by  their  dire£tions,  the  deputy  lieutenants,  or 
two  of  them,  fhall  have  power  to  lead,  train,  and  exercife, 
or  by  warrant  under  their  hands  and  feals,  caufe  to  be  led, 
trained,  and  exercifed,  the  perfons  fo  raifed,  arrayed,  and 
V caponed,    f.  \. 

But  nothing  herein  (hall  extend  to  the  giving  any  power 
for  marching  any  fubjects  out  of  the  realm,  otherwife  than 
by  the  laws  of  England  ought  to  be  done.      13  ^  14  C  2* 
c.  3./  32. 
Tlmeofmuf-         2.  The  ordinary  terms  for  training,    exercifing,   and 
unng.  muftering,  Ihall  bethefe;  The  general  mufterand  exercife 

of  regiments,  not  above  once  a  year  ;  the  training  and  ex- 
ercifing of  frngie  companies,  not  above  four  times  a  year, 
unlefs  fpecial  diredtions  be  given  by  the  king  or  his  privy 
council  J  and  fuch  hngle  companies  and  troops  fhall 
rot  at  any  one  time  be  continued  in  exercife  above  the 
fpace  of  two  days  ;  and  at  a  general  mufter  and  exercife 
of  regiments,  no  officer  or  foldier  (liall  be  conftrained 
to  ftjy  above  four  days  together  frorn  their  habitations. 
id,  f.  2  r . 
Accoufrecnen's.  3.  At  every  fuch  m.ufter  and  exercife,  every  mufque- 
teer  fliall  bring  with  him  half  a  pound  of  powder,  and 
.  half  a  pound  of  bullets;  and  every  mufqueteer  that  (hall 
ferve  with  a  matchlock,  fhall  bring  with  nim  three  yards 
c'f  match  ;  and  every  horfeman  fhall  bring  with  him  a 
'quarter  of  a  pound  of  powder,  and  a  quarter  of  a  pound  of 
bullets  ;  all  which  fhall  be  at  the  charge  of  him  who  pro- 
vide? the  faid  foldier  and  arms:  on  pain  of  5  s  for  every 
omiffion.      13  ^  14  C.  2.  c,  3./  21.     15  C  2.  c.  4. 

And  the  arms  offenfive  and  defenfive,  with  the  furniture 
for  horfe,  fha!!  be  as  follows  ;  the  defenfive  arms,  a  back, 
breaR,  ard  pot,  piftol  proof  ;  the  ofFenfive  aims,  a  fword 
and  a  cafe  of  piilols,  the  barrels  not  under  14  inches  in 
length  ;  the  furniture  for  the  horfe,  a  great  faddle  or  pad 
U'iih  burs  and  (traps  to  hx  the  holUers  unto,  a  bii  and  bridle, 
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\»Uh  a  pectoral  and  crupper :  for  the  foot,  a  mufqueteer 
fhall  have  a  mufquet,  the  barrel  not  under  three  foot  in 
len»th,  and  the  gauge  of  the  bore  to  be  for  tweh'e  bullets 
to  the  pound,  a  collar  of  bandileers,  with  a  fword  :  a  pike- 
man  to  be  armed  with  a  pike  of  aQi,  not  under  16  foot  in 
length  (head  and  foot  included)  with  a  back,  breaft,  head- 
piece, and  fword.      13  ^  14  C  2,  <:.  3./  21. 

4.  The  mufter  mafter  (hall  be  an   inhabitant  of  the  Mufter  mafler, 
county.      15  C.  2.  c.  4.  /  6. 

And  once  a  year  each  foluier  (hall  pay  to  him  fuch  fum, 
not  exceeding  i  s  for  a  horfeman,  and  6  d  for  a  footman, 
as  the  lieutenants,  and  deputies,  or  three  of  them,  ftiall 
under  their  hands  and  feals  diredl;  who  fhall  have  power 
to  levy  the  fame,  by  diftrefs  and  fa'e  of  the  goods  oi  the 
perfons  charged  to  find  fuch  horfeman,  or  foot  (bldier,  un- 
lefs  the  default  be  by  the  neglect  of  fuch  foldier,  who  in 
that  cafe  (hall  be  accountable  for  the  fame.     id. 

5.  if  any  perfon  charged  (hall  refufe  or  negleil  to  fend  Penalty  on  not 
in,  or  deliver   his  horfe,   arms,  or  other  furniture,  at  the  '"'"'"""S" 
beat  of  drum,  found  of  trumpet,  or  ather  fummons ;  the 
lieutenants,  and  deputies,  or  three  of  them,  may  inflifl  a 

penalty  not  exceeding  5  1,  to  be  levied  by  diftrefs  and  fale, 
rendering  the  overplus,  neceflary  charges  for  levying  being 
firftdedu£fed,      13  b^  14  C  2.  c.  3./.  ro. 

6.  Provided,  that  no  officer  or  Ibldierof  the  militia,  be-  Exception  as  to 
longing  to  any  city,  borough,  or  town  corporate,  beina;  a  "rp^^^'o^s. 
county  of  itfelf,  or  to  any  other  corporation  or  port  tovvn, 

who  have  ufed  to  be  muftered  only  within  their  own  pre- 
cihiSts,  (hall  be  compellable  to  appear  out  of  fuch  precinds 
at  any  mufter  or  exercife  only.  13  b"  14  C  2.  c,  3.  f, 
28. 

FI.      Trophy  money  for  ammunition,  carriageSt  ^-^td 
other  necejTaries, 

And  for  furnifhing  ammunition  and  other  necefTaries, 
the  lieutrnants  and  deputies,  or  three  of  them,  fiiall  have 
power  to  lay  rates  on  the  refped^ive  counties  and  places, 
not  exceeding  in  the  vt^hole  in  any  one  year  the  proportion 
of.a  fourth  part  of  one  month's  alFeftment  in  each  county, 
afier  the  rate  of  70,0001  a  month,  charged  by  the  ait  of  the 
li  C.  2.  c.  29.  Which  fhall  be  affcffed,  collected,  and 
paid  by  fuch  perfons,  and  according  to  fuch  directions  as 
(hail  be  given  by  the  lieutenants  and  deputies,  or  three  of 
ihem  J  under  the  like  penalties,  and  by  the  like  ways  and 
means,  as  are  prefcribed  in  the  faid  act.  13  ^  14  C.  2.  f. 
3/7- 
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Which  faid  a£^  of  the  12  C.  2.  c,  29.  dire£is  the  fum  of 
70,000  1  a  month  to  be  raifed  in  the  like  manner,  as  by 
the  2d:  of  the  12  C  2.  c.  21.  which  a^  did  dired  the  fame 
to  be  raifed,  according  to  the  proportions,  and  in  fuch  man- 
ner as  by  an  ordinance  of  both  houfes  made  in  hismajefty's 
abfence  :  Which  ordinance  was  as  followeth  ; 

That  is  to  fay,  there  (hall  be  raifed  an  afTeffinent  of 
70^000!  a  month,  in  thefe  proportionS9 

On  the  county  of 
A 

Bedford  -  933 
£erh  -  -  1086 
Buckingham  1283 
Cambridge  1 102 

IjleofEly  -  367 
Chejhr  county      770 

City  -  -  85 
Com'Mall  -  1633 
Cumberland  •!  08 
Derby  -  -  933 
Devon  -  -  3003 
Dorfet         -       1311 

Town  of  Pool  JO 
Durham  -  153 
£(]cx  -  -  3S00 
Gbuceftcr     -     1626 

City  -  162 
Mere  ford  -  1 166 
Hertford  -  14OO 
Huntingdon  -  622 
Ktnt  -  -  3655 
La7icafer  -  933 
Leicejhr  -  1088 
Lincoln  -  2722 
Middlefe>i     -     1788 

hondun  -  4(566 
Northampton  1 4  00 
Nottirghdrn    -     903 

7ott«  -  -  30 
No'folk  -  3624. 
Norwich  -  18b 
Nor  thuif>ber  land  179 
Neivcafiie  -  35 
O.V5?J        -       -       1127 


J. 

d. 

/. 

J. 

^. 

6 

8 

Oxford  city     - 

107 

6 

8 

'7 

10 

Rutland 

272 

4 

6 

6 

8 

Salop 

1322 

4 

4 

10 

0 

Stafford     - 

919 

6 

8 

10 

0 

Litchfield     - 

14 

0 

0 

0 

0 

So7nerfet 

2722 

4 

6 

II 

2 

Brificl        - 

171 

2 

2 

6 

8 

Southampton 

2022 

4 

4 

0 

0 

Suffolk 

3655 

II 

2 

6 

8 

Surry 

1565 

5 

6 

15 

6 

Southwark  • 

J  84 

14 

6 

10 

6 

Suffex     -     - 

1905 

II 

2 

14 

0 

IVarwick 

1244 

8 

I<5 

14 

4 

IVeftni'jrland 

--   73 

J9 

4 

0 

0 

Wilts      -     - 

1944 

8 

10 

6 

8 

Worcefier     - 

1182 

4 

4 

II 

2 

City      -     - 

62 

4 

6 

'3 

4 

nr^     -      - 

3043 

8 

10 

0 

0 

Kingflon     - 

67 

»3 

4 

4 

6 

Anglejea 

135 

14 

4 

II 

2 

Brecknock 

351 

13 

4 

6 

8 

Cardigan 

213 

10 

0 

17 

8 

Carmarthen     - 

352 

6 

8 

4 

10 

Carnarvon     - 

202 

4 

4 

17 

10 

Denbigh 

272. 

4 

6 

13 

4 

Fli-nt       -      - 

J35 

14 

6 

0 

0 

Glamorgan 

45« 

17 

8 

4 

4 

Alerioneth 

124 

8 

10 

2 

4 

Monmouth 

466 

13 

4 

8 

10 

Montgomery    - 

295 

11 

0 

^3 

4 

Ptmbroke 

406 

0 

0 

19 

10 

Radnor     -     - 

254 

6 

8 

II 

8 

Haver  ford  Wejl     1 4 

II 

8 
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And  the  commiffioners  fhall  caufe  the  proportions  to  be 
equally  alTefled  ;  and  appoint  a/Teirors  in  each  parilh,  who 
fhall  afl'efs  the  fame  by  a  pound  rate,  according  to  all 
eftates  both  real  and  perfonal,  within  the  limits  of  their 
pariflies. 

And  in  cafe  the  way  of  alTefling  by  a  pound  rate  fhall 
prove  obftructive  to  the  fpeedy  bringing  in  of  the  aflefT- 
ment ;  the  commilfioners  may  dire£l  the  aflefibrs  to  alTcfs 
the  fame,  according  to  the  moft  juft  ^d  ufual  way  of  rates 
pradtifed  in  fuch  places.  Provided  that  the  apportionment 
of  the  alleffment  (hall  not  be  drawn  into  precedent. 

And  no  privileged  place  fhall  be  exempted  from  the  af- 
fefl'ment. 

But  nothing  contained  in  this  ordinance  fiiall  charge  any 
mafter,  fellow,  or  fcholar  of  any  college  in  either  of  th^ 
univerfities,  or  of  Winchefier^  Eaton,  or  IVeJlminJier,  or< 
in  any  other  free  fchools,  or  any  reader,  officer,  or  mi- 
nifter  of  the  fame,  or  of  any  hofpitals,  or  almfhoufes,  ia 
refpecSl  of  any  profit  arifing  in  refpedl  of  the  faid  places; 
jior  charge  any  houfes  or  lands  belonging  to  ChrijVs  hof- 
pitaly  BarthoIomeiUy  BriJewell^  Thomas,  and  Bethlehem.  But 
their  tenants  fliall  pay  for  fo  much  as  their  leafes  are  yearly 
worth,  over  and  above  the  rents  referved. 

Perfons  in  London  fliall  be  aflefled  in  the  parifhes  where 
they  dwell :  And  perfons  out  of  London,  having  any  office 
in  London,  fhall  be  afTefled  where  thev  dwell. 

'  J- 

And  the  aflefTors  fh?.ll  deliver  one  copy  of  the  a/Teffinent 
unto  the  commiffioners ;  who  fhall  fign  and  feal  two  du- 
plicates, and  deliver  one  to  the  fub-colle£lors,  with  war- 
rant to  colle6li  and  deliver  the  other  to  the  receiver  ge- 
jieral. 

And  if  any  difference  arife  between  landlord  and  tenant 
concerning  the  rates,  the  commiffioners  fhall  fettle  the 
fame  ;  and  perfons  aggrieved  by  being  over-rated,  on  com- 
plaint in  fix  days  after  demand  to  the  com.miffioners  who  al- 
lowed the  aflefTment,  may  by  them  be  relieved. 

And  if  any  controverfy  fliall  arife  v/hich  concerns  any 
of  the  commiffioners,  he  fhall  withdraw. 

On  non-payment,  the  collectors  may  diftrain  ;  and  in 
the  day-time,  taking  with  them  the  conftable,  may  break 
open  any  houfe,  chell,  or  box  where  the  goods  are.  And 
it  any  queftion  arife  upon  the  taking  fuch  diflrefs,  the  fame 
fhall  be  determined  by  the  commiffioners. 

Ar.d  if  perfons  convey  their  goods,  the  commiffioners 
may  imprilon  them  (not  being  peers)  till  payment}  and 
tenants  may  dedu6l  the  fame  out  of  their  rent. 

And 
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And  If  the  proportions  be  not  fully  paid,  nor  can  be  le- 
vied, the  commiflioncrs  may  re-aflefs. 

And  if  any  perfon  fliall  wilfully  negle(5l  to  perform  his 
duty  in  the  execution  of  this  ordinance,  the  commiflioncrs 
may  fine  him,  not  exceeding  20 1 ;  to  be  levied  by  diftrefs, 
and  paid  to  the  receiver  general. 

And  the  receiver  general  (hall  have  i  d  in  the  pound ; 
the  fub'Colle£tors  i  d,  the  head  colledlors  i  d,  and  the 
commiffioners  clerics  i  d. 

But  nothing  herein  fhall  be  drawn  into  example,  to  the 
prejudice  of  the  ancient  rights  belonging  to  the  peers. 

And  the  fame  power  which  the  commiflioners  had  by 
this  ordinance  (which  is  much  in  the  manner  of  the  an- 
cient fubiidies,  and  of  the  prefent  land-tax),  the  lieutenants 
and  deputy  lieutenants  feem  to  have  by  the  a«Sl  of  the  1 3 
b"  14  C.  2. 

And  the  lieutenants  and  deputies,  or  the  chief  officers 
upon  the  place,  in  the  refpe£tive  counties  and  places,  may 
charge  carts,  waggons,  wains,  and  horfcs,  for  the  carrying 
of  powder,  match,  bullet,  and  other  materials,  allowing  6d 
a  mile  outward  only,  to  every  fuch  cart,  waggon  and  wain 
with  five  horfes,  or  fix  oxen,  and  fo  proportionably  j  and 
for  every  hurfe  employed  out  of  waggon  or  cart  I  d ;  upon 
the  marching  of  any  regiment,  company,  or  troop,  on  oc- 
cafion  of  invafion,  infurref^ion,  or  rebellion.     13  ^  14  C, 

a.  ..  3-  /  «• 

And  the  lieutenants  fhall  appoint  one  or  more  treafurers, 
or  cleiks  for  receiving  and  paying  fuch  monies  when  le- 
vied ;  of  all  which  receipts  and  difburfements  thereof,  they 
fhall  every  fix  months  give  their  accounts  in  writing  upon 
oath,  to  the  lieutenants  'and  deputies,  or  three  of  them  ; 
which  account  fliall  be  forthwith  certified  to  the  privy 
council,  and  a  duplicate  thereof  fhall  be  certified  to  the 
jufiices  at  the  next  fcflions.     ic/.f.  12. 

Always  provided,  that  the  lieutenants  or  their  deputies 
fnall  not  iflAie  warrants  for  raifing  any  trophy  monci',  till 
the  ju(Hces  in  fcffions  fhall  have  examined,  ftated,  and  al- 
lowed the  accounts  of  tiie  trophy  money  colle6ted  for  any 
preceding  year,  and  certified  fuch  examination  under  the 
hands  and  feals  of  three  or  mo;e  fuch  jufiices^  10  ^n.  c, 
25./.  4. 

VII.  Pou-er  to  fearch  for  arms. 

The  lieutenants,  or  two  of  their  deputies,  may,  by  war- 
rant under  their  hands  and  feals,  employ  fuch  perfons  as 
they  fiiali  think  fit  (of  which  a  comnvflioned  officer,  and 

thq 
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the  conftable  or  his  deputy,  or  in  their  abfence  feme  other 
pferfon  bearing  office  in  the  parifli*where  the  fearch  fhall  be 
ihall  be  two)  to  fearch  for  and  feize  all  arms  in  thecuftody 
of  any  perfon,  whom  the  lieutenants  or  two  of  their  depu- 
ties fhall  judge  dangerous  to  the  peace  of  the  kingdom, 
and  to  (ecure  the  fame,  and  thereof  to  give  account  to  the 
lieutenants,  and  in  their  abfence,  or  by  their  directions,  to 
the  deputies,  or  two  of  them  :  Provided,  that  no  fearch  be 
made  in  any  houfe  between  fun-fetting  and  fun-rifing, 
other  than  in  cities  or  their  fuburbs,  and  towns  corporate, 
market  towns,  and  houfes  within  the  bills  of  mortality^ 
where  they  may  fearch  in  the  night-time,  if  the  warrant 
fo  d:re£l;  and  in  cafe  of  refiftance,  may  enter  by  force  : 
And  no  dwelling-houfe  of  a  peer  fhall  be  fearched,  but  by 
immediate  warrant  from  the  king,  or  in  the  prefence  of  the 
lieutenant  or  a  deputy  lieutenant :  And  in  all  places  and 
ftoufes  whatfoever,  where  fearch  is  to  be  made,  it  fliall  be 
lawful,  in  cafe  of  refiftance,  to  enter  by  force.  And  the 
arms  fo  feized  may  be  reftored  to  the  owners  again,  if  the 
lieutenants,  or  in  their  abfence  as  aforefaid,  their  deputies, 
or  two  of  them,  (hall  fo  think  fit.  13  ^14  C,  2.  c.  3. 
/.  14. 

f^III.  Punijhment  for  defer tion  or  difohedience. 

If  any  of  the  faid  militia  fhall  not  appear  and  ferve, 
compleatly  furnifhed  with  horfe  and  arms  and  other  furni- 
ture, at  the  beat  of  drum,  found  of  trumpet,  or  other  fum- 
mons :  the  lieutenants,  and  in  their  abfence,  or  by  their  di- 
redlions,  the  deputies,  or  two  of  them,  if  the  default  be  in 
fuch  perfon,  may  imprifon  him  for  five  days ;  or  m^y  in- 
flict a  penalty,  if  he  is  a  horfeman,  not  exceeding  2o  s,  and 
if  a  footman,  not  exceeding  10  s,  to  be  paid  down  with- 
out delay.      13  W  14  C,  2.  c.  3./!  10. 

And  the  lieutenants,  or  deputies,  or  chief  officers  upon 
the  place,  may  imprifon  mutineers,  and  fuch  foldiers  as  do 
rot  their  duty  at  the  days  of  mufler  and  training  ;  and  may 
inflidf  for  punifhment  for  every  fuch  offence,  any  |!)ecuniary 
mul£t  not  exceeding  •  5  s,  or  imprifonment  not  exceeding 
twenty  days.     13  b*  14  C.  2.  <:.  3.  /  8. 

And  fuch  perfon  duly  lifted,  fhall  not  be  exchanged,  or 
defert,  or  be  difchargea,  but  by  the  leavq  of  the  lieutenant, 
or  two  deputies,  or  his  captain,  upon  reafunable  caufe,  firft 
obtained  in  writing  under  hand  and  feal;  on  pain  of  20  1, 
to  be  levied  as  other  penalties ;  and  for  non-payment  or 
want  of  diftrefs,  to  be  committed  to  the  common  gaol  of 
the  county,  not  exceeding  three  months.*    ;V.  /'  25. 

7X  Pum/b- 
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IX.  PuniJIoment  for  imbezilling  horfe  or  furnttiiYB^ 

If  any  perfon  (hall  detain  or  imbezil  his  horfe,  arms  or 
furniture  ;  the  lieutenants,  and  in  their  abfence,  or  by 
their  directions,  the  deputies,  or  two  of  them,  if  the  de- 
fault be  in  fuch  perfon,  may  imprifon  him  till  he  have 
made  fatisfaclion.     13  ^"  14  C.  2.  c.  3./.  10. 

X.    Officers  pay. 

For  fatisfat^ion  of  the  officers  of  their  pay,  during  fuch 
t'me  (not  exceeding  one  month)  as  they  fhrjlj  be  with  their 
foldiers  in  actual  fcrvice,  provifion  (hall  be  made  by  the 
king  out  of  the  treafury.      13  £5"  14  C.  2.  c.  3.  f  7. 

And  the  lieutenants  and  deputies,  or  three  of  them,  fiiall 
have  power  to  difpofe  of  fo  much  of  the  faid  fourth  part 
of  the  70,000!  a  monih,  to  the  inferior  officers,  for  their 
pains  and  encouragement,  as  to  them  fhall  feem  expedient. 
15  C.  2.  c,  4./  12. 

XJ,    Scldiers  pay. 

Every  perfon  charged  (hall  (on  pain  of  5  s)  pay  on  de- 
mand 2  s  6d  a  day  to  each  trooper,  and  fhall  (on  pain  of 
2  s)  pay  on  demand  i  s  a  day  to  each  foot  foldier,  for  fo 
many  days  as  they  fnall  be  abfent  from  their  dwellings  or 
callings,  by  occafion  of  mufter  or  exercife,  unlefs  fome 
certain  agreement  be  made  to  the  contrary  before  good 
witnefs  J  and  the  faid  penalty  is  to  be  paid  to  fuch  foldier, 
to  whom  his  pay  was  denied  ;  the  refpediive  penalties  to 
be  demanded  in  fix  weeks  after  default,  or  at  or  before 
the  next  mufler  or  exercife,  and  not  afterwards.  15  C  2. 
c.  4.  /.  2. 

And  in  cafe  of  invafions,  inrurre£lions,  or  rebellions, 
whereby  occafion  (hall  be  to  draw  out  fuch  foldiers  into 
a£tual  lervics;  the  perfons  io  charged  (hall  provide  each 
their  foldier  with  pay  in  hand  not  exceeding  one  month's 
pay,  as  Ciall  be  directed  by  the  lieutenants,  and  in  their 
abfence.  or  by  their  directions,  by  the  deputies  or  any  two 
of  them.     13  C5"  14  C  2.  c.  3.  /  7. 

For  the  repayment  whereof,  provifion  fliall  be  made  by 
the  king  out  of  the  treafury.     U. 

And  in  cafe  a  month's  pay  {hall  be  provided  and  ad- 
vanced as  aforefaid,  no  perfon  who  fliall  have  advanced  his 
proportbn  thereof,  fnall  be  charged  with  any  other  like 
month's  p^ymtnt,  until  he  (hall  have  been  reimburfed  the 
faid  month's  p^y  j  and  fo  from  time  to  time,  the  month's 
pay  by  him  lall  before  provided  and  advanced,    id. 

XII,  Pe- 
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XIL   Fenalties  hozo  recoverable. 

The  forfeitures,  penalties,  and  payments  by  the  15  C.  2. 
c.  4.  not  otherwife  herein  direded,  may  be  recovered  by 
warrant  under  the  hands  and  feals  of  the  lieutenants  and 
deputies,  or  three  oi  them,  by  diftrefs  and  fale  ;  and  if  fuf- 
ficient  diftrefs  cannot  be  found,  then  the  party  to  be  im- 
prifoned  till  fatisfadlion  (hall   be  made.     15  C.  2.  c.  4. 

/:  16. 

And  all  high  and  petty  conftables,  and  other  officers  and 
minifters,  {hall  be  aiding  and  alTifting  to  the  lieutenants 
and  their  deputies,  or  any  of  them.  13  ^  14  C.  2.  c,  3, 
f.  IS- 
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"D  Y  26  G.  3.  c.  107.  All  former  a£ls  relating  to  the  All  farmer  acts 
^  militia  are  from  24th  Sept.  1786,  repealed,  (except  repealed, 
fuch  a6li  as  relate  to  the  city  of  London^  the  Tower  Ham- 
lets, and  the  Cinque  Ports).  And  the  militia  raifed  by  fuch 
former  acts,  fhall  be  fubje6l  to  this  a6l.  /.  135.  The  fub- 
ftance  whereof  it  is  endeavoured  to  comprife  under  the  fol- 
lowing heads; 

/.  /Appointment  of  the  lieutenants ,  deputy  lieutenants, 
officers,  and  others 3  for  execution  of  the  fervice, 
and  forming  the  militia  into  regiments  and  com^ 
panies, 

II.  ]>i umber  of  men  to  he  raifed  in  the  fever al  coun- 

ties. 

III.  Jffuing  precepts  to  return  lijis. 

IV.  Return  and  fettling  of  the  lifts.  ■ 

V.  Proportioning  the  numbers  in  the  fever  al  hundreds, 

i£c.  or  altering  the  fubdivifions. 
VL  Proportioning  in  the  feveral  parifJjeSy  tit  hint's,  or 
places. 

VII.  Balloting. 

VIII.  S'wearing  and  inrclling',  and  therein,  cf  fib" 
Jlitutes. 

IX.  Inlijling  and  heating  up  for  volunteers, 

X.  Training  and  eaercife, 

XL  Ckath' 
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XI,  Cloathing  and  pay, 

XII,  Drawn  out  into  actual Jervice, 

XII I,  Privileges  and  exemptions  of  militia  m^n. 

XIV,  Punifhment  for  difobedience  or  dejertion, 

XV,  Proceedings  where  the  militia  JIj all  not  be  raifed 
annually. 

-  XVI,   General  power   of  enforcing  the  execution 

hereof. 
XV  11,  Exception  with  rsfpe^  to  particular  places, 

I,  Appointment  of  the  lieutenants,  deputy  lieutenants, 
officers,  and  others,  for  execution  of  the  fervice,  and 
forming  the  militia  into  regiments  and  companies. 

Appointment  of  'Y\\e  king  (hall  appoint  lieutenants,  for  the  feveral  court- 
deputy"iieute.'  ^'^^»  ridings,  and  places ;  and  fuch  lieutenant  ihall  have 
nants,  and  com.  the  chief  command  of  the  militia  within  the  county,  riding, 
xnsflion  offfcers.  or  place  to  which  he  is  appointed  ;  and  fhall  call  together, 
arm,  and  array  them,  once  in  every  year,  in  fuch  manner 
as  is  herein  after  dire£\ed.  And  fuch  lieutenants  fhall 
from  time  to  time,  appoint  twenty  or  more  fuch  perfons 
as  they  fhall  think  fit,  if  fo  many  can  be  found,  if  not,  as 
Dany  as  can  be  found,  being  qualified  as  herein  after  is 
dire^ed,  and  living  within  their  refpedive  counties,  ridings, 
and  places,  to  be  their  deputy  liewenants,  (the  names  of 
fuch  perfons  having  been  firit  prefented  to,  and  approved 
by  his  majefty):  And  fhall  alfo  appoint  a  proper  number 
of  colonels,  lieutenant  colonels,  majors,  and  other  officers, 
qualified  as  herein  after  direi^ed  ;  and  fhall  certify  to  his 
majefty  the  names  and  ranks  of  all  fuch  officers  fo  ap- 
pointed, and  in  cafe  his  majeily  (hall,  within  14  days  after 
fuch  certificate  fhall  have  been  laid  before  him,  fignify  his 
difapprobation  of  any  of  fuch  perfons,  the  lieutenant  fhall 
not  grant  to  him  a  commiffion,  but  fhall  grant  commif- 
fions  to  fuch  perfons  fo  appointed,  who  fliall  not  be  dif* 
approved  by  his  majefty.  f.  i,  /^. 
Rankof  officers.  p^^^  ^j^^  officers  'fo  appointed  for  the  militia  fhall  rank 
with  the  officers  of  fuch  of  his  raajefty's  forces  as  are  liable 
to  ferve  out  of  Great  Britain,  as  youngelt  of  their  rank. 

/I. 

Lieutenant  being      And  when  the  lieutenant  fhall  be  out  of  the  kingdom 

abfenr,  or  lieu-  ^f  Great   Britain,    or  there  (hall   be   no   lieutenant,  the 

tenancy  vacant,   j^j^^  ^^y  authorize  any  three  deputy  lieutenants  to  grant 

commiffions  to  officers,    on  any  vacancy  that  fhall  then 

happen  j  and  to  do  all  other  things  which  might  have  been 

dons 


llttta  (New).  145 


I 


done  by  the  faid  lieutenant,  and  which  fhall  be  as  valid  in 
'  law  if  done  by  the  lieutenant  himfelf.    f.  2. 

Provided  that  no  deputation  or  commiOion  fliall  be  va- 
cated by  the  revocation,  expiration,  or  difcontinuance,  of 
the  lieutenant's  commiflion.    f.  3. 

And  every  perfon  fo  to  be  appointed  a  deputy  lieutenant,  q^^^^^i  a^^wa. 
(hall  be  feifed  or  pofTeiTed,  either  in  law  or  eqiiity,  for  his  cations ot  the of- 
own  ufe  and  benefit,  in  pofieflion,  of  a  freehold,  copyhold,  ^"'^' 
or  cuftomary  eftate  for  life,  or  for  the  life  of  his  wife,  {he 
having  a  freehold,  copyhald,  or  cuftomary  eftate  for  her 
life,  or  for  fome  greater  eftate,  or  of  an  eftate  for  fome 
long  term  of  vears  determinable  on  one  or  more  lives,  in 
manors,  mefluages,  lands,  tenements,  or  hereditaments,  in 
England,  IVales,  or  Berwick  upon  Tweed,  of  the  yearly 
value  of  200  1,  or  (hall  be  heir  apparent  of  fome  perfon 
who  fhall  be  in  like  manner  feiled  or  poflcfled  of  a  liice 
eftate  of  the  yearly  value  of  400  1.  Colcnel  (hall  be  feifed 
or  pofl*efl'ed  of  a  like  eftate  of  the  yearly  value  of  1000  1,  or 
(hall  be  heir  apparent  to  fome  perfon  who  fhall  be  feifed 
or  poflefled  of  a  like  eftate  of  the  yearly  va'ue  of  2000  I. 
Lieutenant  colonel  ftiall  be  feifed  or  pofteft'ed  of  a  like  eftate 
of  600  1,  or  fliall  be  heir  apparent  of  fome  perfon  who 
fhall  be  feifed  or  poflefled  of  a  like  eftate  of  the  yearly  value 
of  1200I.  Major  or  captain  (hall  be  feifed  or  poflefled  of 
a  like  eftate  of  the  yearly  value  of  200  1,  or  fhall  be  heir 
apparent  of  fome  perfon  who  fhall  be  feifed  or  poflTeflTed  of 
a  like  eftate  of  the  yearly  value  of  400 1  ;  or  (hall  be  a 
younger  fon  of  fome  perfon  who  fhall  be,  or  at  the  rime  of 
-his  death  was,  feifed  or  poflefi^ed  of  a  like  eftate  of  the 
yearly  value  of  600  I.  Ueutenant  fliall  be  in  like  manner 
feifed  or  poflefTed  of  a  like  eftate  of  the  yearly  value  of  50  1, 
or  perfonal  eftate  alone  of  the  value  of  loco  1,  or  real  and 
perfonal  eftate  together  of  the  value  of  2000  1 ;  or  fon  ,of 
a  perfon  who  fhall  be  or  at  the  time  of  his  death  was  feifed 
or  poifefled  of  a  like  eftate  of  the  yearly  value  of  100  1,  or 
perfonal  eftate  alone  of  the  value  of  2000  I,  or  real  and 
perfonal  tojiether  cjf  the  value  of  30GO  1.  E^fign  fhall  be 
feifed  or  pofixified  of  a  like  eltateol  the  yearly  value  of  20I, 
or  perfonal  eftate  alone  of  the  value  of  500  I,  or  real  and 
perfonal  together  of  the  valae  of  looo  1 ;  or  fliall  be  fon  of 
fome  perfon  who  (hall  be  or  at  the  time  of  his  death  was 
feifed  or  pofl'efled  of  a  like  eftate  of  the  yearly  value  of  50I, 
or  perfonal  eftate  alone  of  the  value  of  locol,  or  real 
and  perfonal  together  of  the  value  of  15C0I.  One  moiety 
of  which  faid  eftates,  required  as  qualifications  for  each 
deputy  lieutenant,  colonel,  lieutenant  colonel,  major,  and 
captain  refpectively,  fliall  be  fuuate  or  arifing  within  fuch 
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counties 


refpeflive  county  or  riding  in  v.'hich  he  {hall  be  appointed' 
to  ferve.    /  5. 

Provided,  that  the  immediate  reverfion  or  remainder  of 
and  in  manors,  meflliages,  lands,  tenements,  or  heredita- 
ments, which  are  leafed  for  one,  two,  or  three  lives,  or 
for  any  term  of  years  determinable  on  the  death  of  one, 
two,  or  three  lives,  on  referved  rents,  and  which  are  to 
the  leflles  of  the  clear  yearly  value  of  300 1,  fliall  be  deem- 
ed equal  to  an  eftate  herein  before  defcribed,  of  the  yearly 
value  of  I  col,  .and  fo  in  proportion.     /.  9. 

Aifo  a  per'bn  polfefied,  either  in  law  or  equity,  for  his 
own  u(c  and  benefit,  in  pofTefTion  of  an  eftate,  for  a  certain 
term  originally  granted  for  20  years  or  more,  of  an  annual 
value  (over  and  above  all  rents  and  charges  payable  out  of 
or  in  fefpe£tof  the  fame)  equal  to  the  annual  value  offuch 
an  eftate  as  is  required  for  the  qualification  of  a  deputy 
lieutenant  and  commiflioned  officer  refpeilively,  and  fitu- 
ate  as   aforefaid,    fhall   be   deemed   fufficiently   qualified. 

QuaSificationln'      4.  Jn  the   feveral  counties  of  Cumberland,   Huntingdon, 
Monmouth^  IVe/hnsrland  and  Ruitand^  and  in  every  county 
and  place  in  Wales^  the  eftates  requifite  for  the  qualifica- 
tion of  the  deputy  lieutenants  and  officers  fhaji  be  as  fol- 
lows :  A  deputy  lieutenant  fhall  be  feifed  or  poflefl'ed  of  a 
like  eftate  as  aforefaid  of  the  yearly  value  of  150 1,  or  (hall 
be  heir  apparent  of  a  perfon  having  a  like  eftate  of  300 1. 
Colonel  6oo\i  or  heir  apparent  of  a  perfon  having  a  like 
eftate  of  1200 1.     Lieutenant  cobnel  or   major  commandani 
400 1  ;  or  heir  apparent  of  a  perfon  having  a  like  eftate  of 
-800 1.     Major  or  captain  150I  j  or  fon  of  a  perfon  having 
or  who  had  at  the  time  of  his  death  a  like  eftate  of  300 1. 
Lieutenant  30 1;  or  perfona!  eftate  alone  of  600I,  or  real  and 
perfonal  together  of  the  value  of  1200I ;  or  fon  of  a  per- 
fon having  or  who  had  at  the  time  of  his  death  a  like  eftate 
of  the  yearly  value  of  60  1,  or  perfonal  eftate  of  the  value 
of  1200  Ij  oV  real  and  perfonal  together  of  2400 1.     Enfign 
20 1 ;  or  perfonal  eftate  alone  of  300 1,  or  real  and  perfonal 
together  of  600 1 ;  or  fon  of  a  perfon  having  or  who  had 
at  the  time  of  his  death  a  like  eftate  of  the  yearly  value  of 
30 1,  or  perfonal  eftate  of  the  value  of  600 1,  or  real  and 
perfonal  together  of  1200 1.     One  half  of  all  which  eftates, 
except  thofe  for  the  qualifications  of  lieutenants  and  en- 
figns,  fliall  be  fttuate  or  ariiing  in  their  refpeclive  coun- 
ties, f,  6. 
In  the  ifletf  5.  In  the  ifle  of  Ely  ;  a  deputy  Uenutenant  fhall  be  feifed 

^'J^*  or  pofTefled  of  a  like  eftate  of  the  yearly  value  of  150  1,  or 

iliall  be  heir  apparent  to  a  perfon  having  a  like  eftate  of 

300I. 
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300 1.  Captain  100 1;  or  heir  apparent  of  a  perfon  having 
a  like  eftate  of  200I;  or  younger  fon  of  a  perfon  who 
(hall  be,  or  st  the  time  of  his  death  was,  feifed  or  poflefT- 
ed  of  a  like  eftate  of  the  yearly  value  of  300I,  Lieutenant 
30 1;  or  perfoiial  eftate  of6ool;  or  fon  of  fome  perfon 
who  fliail  be,  or  at  the  time  of  his  death  was,  feifed  or 
polTefledof  a  like  eftate  of  60 1,  or  perfonal  eftate  of  1200I. 
Jir/Jjgn  20  1 ;  perfonal  eftate  of  300!;  or  fon  of  fome  per- 
fon who  (hall  be,  or  at  the  time  of  his  death  was,  feifed  or 
poftelled  of  a  like  eftate  of  the  yearly  value  of  30I;  or 
perfonal  eftate  of  600I.  One  half  of  all  which  eftates, 
except  thofe  for  the  qualification  of  lieutenants  and  en- 
(igns,  (hall  be  fituste  or  arifing  within  the  faid  ifle,  or 
(bme  other  part  of  the  county  of  Cambridge.    /.  7. 

6,  In  all  cities  or  towns  which  are  counties  within  In  cities  or 
themfelves,  and  have  heretofore  ufed  to  raife  and  train  a  'j.°u"J;es^'vvfthin 
feparate  militia  within  their  refpe6live  liberties,  and  which  themfelves. 
are  united  with  and  m.ide  part  of  any  county  for  the  pur- 
pofes  of  raifing  the  militia  only;  the  lieutenant  of  every 
fuch  city  or  town,  or  where  there  is  no  lieutenant  ap- 
pointed, the  chief  magiftrate  of  fuch  city  or  town,  (hall 
appoint  the  deputy  lieutenants,  and  (hall  alfo  appoint  of- 
ficers of  the  militia,  whofe  number  and  rank  (hall  be  pro- 
portionable to  the  number  of  militia  men  which  fuch  city 
or  town  (hall  raife,  as  their  quota  towards  the  militia  of 
the  county  to  which  fuch  city  or  town  is  united  for  the 
purpofcs  aforefaid  ;  and  all  powers  and  provifions  made 
vi'ith  refpe6t  to  counties  at  large,  (hall  take  place  in 
the  faid  cities  or  towns.  And  the  qualification  for  a  de- 
puty lieutenant  (hall  be  150  1  a  year  as  aforefaid  ;  or  a  per- 
fonal eftate  alone,  or  real  and  perfonal  eftate  together  to 
the  amount  or  value  of  3C00I.  Field  officer  ^00 1;  or 
perfonal  eftate  alone,  or  real  and  perfonal  together,  to  the 
value  of  50C0I.  Captain  1^0  \  a  year ;' or  perfonal  eftate 
alone,  or  real  and  perfonal  together,  to  the  value  of 
2500 1.  Lieutenant  30  I  a  }ear,  or  perfonal  eftate  of  750 1. 
Eyifign  20  1  a  year,  or  perfonal  eftate  of  400  1.  One  half 
of  all  which  real  eftates  (except  thofe  for  the  qualification 
of  lieutenants  and  enfigns)  (hall  be  within  fuch  city  or 
town,  or  within  the  county  to  which  fuch  city  or  town  is 
united  for  the  purpofes  aforefaid,    f.  8. 

But  no  perfon  (hall  be  appointed  a  detut-'i  lieutenant^  nor  No  comminion 
to  a  higher  rank  than  that  of  lteuten:int^  until  he  (hall  have  nanc  to  be  grant- 
delivered  in  to  the  clerk  of  the  peace  or  his  deputy,  a  fpe-  ed  until  thequa- 
citick  defcription  in  writing,  figned  by  himfelf,  of  his  qua-  »'fication  is  ddi- 
lification;  ftatingthe  parifn  in  which  the  eftate  which  forms  *"^ 
fuch  qualification  is  fituate  :  and  fuch  clerk  of  the  peace  (hall 
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tranfmit  to  the  lieutenant  a  copy  of  fuch  defcription;  and 
no  commilfion  hereafter  granted  for  a  higher  rank  than 
that  of  lieutenant  fhall  be  valid,  unlefs  it  be  declared  in 
the  commillion,  that  fuch  oflicer  hath  delivered  in  his  qua- 
lification as  above  directed.    /.  1 1. 
Former commW*.       And  every  deputy  lieuievant  and  officer  then  holding  a 
unkVquaJl'fica'  ^°"^"^'^0"   as   coloHely  lieutcTinnt  cclonel,  major^  or  captain^ 
dons  have  been   ^'^o  had  not  tranfmitted  a  fpecifick  defcription   as  before 
or  fhall  be  deli,   dircifted,  is  required  before  the  ift  day  of  Jan.  ijSji  to 
Tan.V-S-'^'^    tranfmit  fuch  defcription  to  the  citric  of  the    peace,    in 
manner  as   aforefaid,  and   fuch  clerk  of  the  peace  forth- 
with to  tranfmit  a  copy  thereof  to  the  lieutenant  (or  to 
the  deputy  lieutenants  au:horifed  as  aforefaid  to  execute 
the  office   of  lieutenant);    and  in  cafe  any  fuch  officer 
fhculd  not  tranfmit  fuch  defcription  within  the  time  before 
limited,  his  deputation  or  commifllon  is  declared  void,  and 
himfelf  incapable  of  being  a  deputy  lieutenant,  or  of  ferv- 
ing  as  an  officer  in  the  militia  again  in   the  fame  or  any 
higher  rank.     /.  12. 
Fkrtber  time  But  by  the  2j  G.  3.  c.  8.  /  18.     Further  time  is  given 

£iven  :o  ifi  July  j^  ^^^j^  deputy  lieutenants  and  oncers  who  had  neglected  to 
tranfmit  fuch  defcription  of  their  qualificaticn  as  aforefaid, 
provided  they  delivered  the  fame  en  or  before  in:  July  1787, 
and  they  are  indemnifi-d  from  all  penalties,  forfeitures,  in- 
capacities, and  difabilities,  incurred  by  reafon  of  fuch  omif- 
fion  or  negleft. 
Repealing  the         Provided   neverthelefs,  that  anv  commiflion  of  lieute- 

former  atfs,  not  ,  .  _,  ,  '  ii  •  r 

to  annul  com-  nancy,  or  other  commillion  already  granted  by  virtue  or  any 
mifiion?  where  former  acfts,  fhall  not  be  annulled  by  the  repeal  of  thofe 
the  partiesare     ^^g.  but  the  pejfons  to  whom  fuch  commifilons  have  been 

legallv  qualified.  '       ,  ^      ^    .        ...  •,-      ,  •  n     .       i 

granted,  may  act  m  like  manner  as  ir  this  act  had  not 
been  made;  but  no  perfjn  fliall  a£t  as  deputy  lieutenant, 
colonel,  lieutenant  colonel,  major,  or  captain,  by  virtue 
of  any  commiffion  already  granted,  unlefs  he  is  qualified 
as  aforefaid,  and  unle's  he  has  delivered,  or  (hall  deliver 
fuch  defcription  thereof  as  aforefaid.    f.  136. 

Qua!!ficanons  to        j^^^  ^j,g  ^^j^^j^  ^f  ^^^     ^^^^  ^^^Ij  ^^^^^  f^^^^  qualification 

Gazette,  10  tranimitted  to  him  upon  a  roll  to  be  kept  for  that  pur- 

pofe,  and  fhall  caufe  to  be  inferted  in  the  Gazette  the 
dates  of  the  commiffions,  and  names  and  rank  of  the  of- 
ficers, together  with  the  names  of  the  officers  in  whofe 
room  they  aie  appointed,  in  like  manner  as  commiffions 
in  the  army  are  publifhed  from  the  War-office;  and  the 
expence  of  fuch  infertion  (hall  be  paid  by  the  treafurer  of 
the  county  ;  and  fuch  clerk  of  the  peace  (h^ll  in  "January^ 
.yearly,  tranfmit  to  one  of  the  fecretaries  of  ftate  a  com- 
plete account  of  the  qualifications  io  left  with  him,  to  be 

laid 
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laid  before  parliament:  And  eveTy  deputy  lieutenant  and  To  take  the 
commil'ioned  officer  not  having  already  taken  and  fubfcribed  °*'^^' 
the  oaths,  and  made  and  fubfcribed  the  declaration  as  re- 
quired by  this  act ;  fhail  at  fome  general  quarter  feffion"?, 
or  in  one  cf  the  courts  at  JVejiminJier^  with'in  fix  months 
after  he  {hall  have  accepted  his  commiflion,  take  the  oaths, 
and  make  and  fubfcribe  the  declaration,  as  other  perfons 
qualifying  for  offices,     f.  13. 

And  every  deputy  lieutenant,  colonel,  lieutenant  colonel,  or  Penahy  on  aft. 
major^  ading,  not  being  qualified  as  aforefaid,  or  without  quai"!^  ^'"^ 
having  delivered  in  fuch  fpecifick  dcfcription  of  his  qualifi- 
cation as  is  herein  before  required,  fliall  forfeit  200 1,  and 
every  captain  100 1 3  half  to  hi.n  that  (hall  fue,  and  half  to 
the  ufes  herein  after  dire6led.  And  the  proof  of  the  quali- 
fication Ihall  lie  on  him  againft  whom  the  adion  is  brought. 

Provided,  that  nothing  herein  fliall  extend  to  reftrain  or  Exception  as  to 
prevent  any  peer  of  this  realm,  or  his  heir  apparent,  from  P"'*' 
being  appointed,  or  adding  as  a  deputy  lieutenant  or  com- 
miffion  officer  within  the  county  or  place  wherein  he  fliall 
have  fome  place  of  refidence ;  or  to  oblige  any  peer  or  heir 
apparent  of  fuch  peer  (duly  appointed)  to  leave  his  qualifi- 
cation with  the  clerk  of  the  peace,     id. 

17.  Provided  alio,  that  the  acceptance  of  a  commlffion  Commiflion  not 
in  the  militia,  fliall  not  vacate  the  feat  of  any  member  re-  .*°  *^?.'^  ^  ^^^^ 

y         r  ■  \-  /■         o  "1  parliament. 

turned  to  ferve  in  parliament.    J.  128. 

18.  His  majefty's  lieutenant,  together  with  three  de- How  long  the 
puty  lieutenants,  and  on   the  death  or  removal  or  in  the  ".^""^  ^^'^  ^°"' 
abfence  of  his  majefty's  lieutenant,  any  five  deputy  lieu- 
tenants, may,  at  the  end  of  every  five  years,  at  their  annual 
meetings,  in  cafe  the  militia  of  fuch  county  or  place  (hall 

not  be  then  embodied,  difcharge  fome  one  field  officer  of 
each  regiment  or  battalion,  and  fuch  a  number  cf  officers 
of  each  inferior  rank,  as  fhall  be  equal  to  the  number  of 
peribns  who  fliall  have  given  notice  in  writing  ro  his  ma- 
jefty's  lieutenant,  one  month  at  leaft  before  fuch  n-.eeting, 
that  they  are  willing  to  ferve  as  field  officers,  captains, 
lieutenants,  or  enligns,  as  the  cafe  may  require:  Provided, 
that  the  number  of  vacancies  to  be  made  ihall  not  exceed 
one  third  of  fuch  officers  who  fli-iU  have  ferved  for  five 
years  in  each  rank  refpedively  :  Provided  alfo,  that  no- 
thing herein  fhali  prevent  any  officer  ferving  or  who  has 
ferved  in  an  inferior  rank,  from  offering  himfelf  to  ferve  in 
a  higher  rank,  if  he  be  qualified  to  ferve  in  fuch  higher 
rank.    /.  15. 

It  fliall  be  lawful  for  his  majefty's  lieutenant  to  aft  as  Ljeuten2n?  may 
colonel  or  commanding  officer  of  any  regiment,  baUalion,  «^'«coiunei. 
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or  Indepenclent  company,  during  fuch  time  as  there  /ha!! 
not  be  any  colonel  or  commanding  ofiicer  appointed  j  but 
no  lieutenant  fiiall  aft  at  any  one  time  as  colonel  or  com- 
manding officer  to  more  than  one  body  of  militia,  whether 
regiment,  battalion,  or  independent  company.  And 
where  fuch  lieutenant  fhall  take  the  command  of  anybody 
of  militia  not  being  by  this  adl  deemed  a  regiment,  he 
fhall  be  entitled  to  the  rank  of  colonel^  except  when  the 
faid  company  fhall  be  formed  into  battalion  as  herein  after 
diredled  ;  but  fhall  receive  no  greater  pay  than  the  proper 
commanding  officer  of  fuch  body  would  be  entitled  to./55. 
In  the  abfence  of  ^''^  when  any  colonel  or  commanding  officer  of  any 
the  colonel,  &c.  regiment,  battalion^  or  independent  company,  fhall  be  ab- 

the  fenior  off cer  f^^^  f^om  Great  Britain,  all  the  po  .ers  by  this  act  given 
to  iisvc  tii£  com*  ■*  I  /  C5 

mand.  to  ^"ch  colonel  or  commanding  officer,  fhall  be  veiled  in, 

and  may  lawfully  be  exercifed  by  the  next  offiicer  in  com- 
mand who  fhall  be  refiding  within  Great  Britain,  uniil 
fuch  colonel  or  commanding  officer  fhall  be  returned,  and 
fhall  have  notifitd  his  arrival  to  the  clerk  of  the  peace  of 
the  county  or  place  to  which  fuch  militia  belonas  :  and 
fuch  clerk  of  the  peace  fliall  forthwith,  upon  receipt  of  fuch 
notification,  tranfm.it  an  account  thereof  to  the  officer 
who  fhall  have  been  next  in  command  as  aforefaid  ;  and 
all  a£ls  done  by  fuch  officer  next  in  command,  fhall  be  as 
valid  in  law,  as  if  they  had  been  done  by  the  colonel  or 
commanding  officer  himfelf.  /.  56. 
Lieutenant  cole-  And  when  a  battalion  is  commanded  by  a  lieutenant 
rel  of  5  years      coloncl  who  fhall  have  been  commandant  of  the   fame  for 

ftanding  may  be   £yg  vcars,  the  lieutenant,  with  the  confent  of  his  maieftvi 
appointed  colo-  •'.',,.  '     ,        ,  .  •  ,- 

nel,  may  give  luch  lieutenant  colonel  commandant,  acommit- 

flon  of  colonel.    /' ^J* 

Forming  regi-  And  when  the  number  of  men  in  any  county,  riding,  or 

mints  andbatta-   place  Is  fufficient,  the  militia  thereof  fhall  be  formed  into  a 

iT.V;  ^"^ffi^'      repiment,  to  confill  of  not  more  than  twelve,  nor  lefs  than 

pointuig  orncers        3  '  r  o  • 

to  the  fame.  eight  Companies  ;  of  80  private  men  to  a  com.pany  at  the 
moft,  and  60  at  the  leaft  ;  and  the  field  officers  inall  be  one 
colonel^  ov\Q  lieutenant  colonel,  and  one  major:  And  if  under 
ci^ht  and  not  lefs  than  five  companies,  fuch  militia  fliall  be 
formed  into  a  battalion,  and  the  field  officers  of  frch 
battalion  fhall  be,  one  lieutenant  colonel,  and  one  'major 
only:  And  if  under  five  and  not  lefs  than  three  companiess 
into  a  battalion,  with  one  lieutenant  colonel^  or  major,  and 
no  other  field  officer.  And  in  each  regiment  or  battalion 
there  fhall  be  one  captain,  one  lieutenant,  and  one  e7ifign  to 
each  company  :  but  every  battalion  of  five  companies  or  up- 
wards, may  have  one  company  of  grenadiers  or  light  in- 
fantry, to  which  two  lieutenants  fliall  be  appointed,  inlleSd 
of  one  lieutenant  and  one  enfign  ;  And  ay^vy  regiment  of 

eight 
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eight  companies  or  upwards,  may  have  one  company  of 
grenadiers  and  one  of  light  infantry,  to  each  of  which  two 
lieiitenanti  Ihall  be  appointed  in  like  manner.     /.  53. 

And  where  the  number  is  fufficient  to  form  fix  companies, 
but  not  fufHcientto  form  a  regiment,  the  lieutenant  may  ap- 
point three  perfoiis  qualified  as  aforcfaid,  to  ferve  with  the 
rank  of  cohnel^  lieutenant  colonel,  and  ma]or,  but  with  no 
higher  pay  than  if  they  were  appointed /ieuiefiant ccione/y?na- 
jor,  and  captain.  And  where  the  number  is  fufficient  to  f  thj 
four,  but  not  to  form  fix  companies,  the  lieutenant  may  ap- 
point two  perfons  qualified  as  aforefaid,  to  ferve  with  the 
rank  of  lieutenant  colonel  and  major^  but  that  only  one  of 
them  (hall  be  entitled  to  any  higher  pay  than  that  of  a 
captain.  And  where  the  number  is  not  fufficient  to  form 
more  than  two  companies,  the  eldei^  captain  (hall  rank  as 
major-,  but  (hall  only  be  entitled  to  the  pay  of  captain. 
f.58. 

And  when  the  number  of  men  (hall  not  be  fufficient  to  Independent 
form  a  battalion,  they  (hall  be  formed  into  independent  com-  ^"'"P^"*"' 
panies,  each  company  to  confift  of  So  private  men  at  the 
mo(t,  and  60  at  the  lealt,  with  one  captain,  one  lieutenant, 
and  one  enfign  to  each  company.  And  his  maje(ty  may 
join  together  any  number  of  fuch  independent  companies 
and  form  a  battalion,  or  may  incorporate  them  with  any 
other  regiment  or  battalion,  provided  the  number  of  com- 
panies be  not  thereby  made  to  exceed  the  number  of  com- 
panies of  which  a  regiment  or  battalion  is  herein  before 
directed  to  confi{l.    f.  54. 

And  any  perfon  duly  qualified  as  a  lieutenant,  may  be  Caotain  lieute- 
appointed  captain  lieutenant  in  any  regiment  or  battalion  ''•anis. 
confifting  of  not  lefs  than  fix  companies,  but  fuch  captain 
lieutenant  (hall  not  by  the  date  of  his  commilTion  or  other- 
wife,  rank  above  a  captain.    /.  59. 

But  not  adjutant,  furgeon,  reginiental  or  battalion  chrk,  or  NoaajMtsnt.  fur- 
quarter  majler,  (hall  be  capable  of  being  appointed  captain  s^**"'  icguutiual 
of  a  company  ;  nor  (hall  any  captain  of  a  company  be  cLrkrol'qaart^r 
capable  of  being  appointed  to  any  of  thofe  places.  Pro-  m after,  to  b- »p- 
vided  neverthelefs,  that  any  battalion  cierk  may  be  ap- !*""'' *"t^'^^"" 
pointed  a  captain  lieutenant  in  any  regiment  or  battalion 
entitled  to  one  by  this  a6t.     /.  62. 

His  majefty  may  appoint  one  proper  perfon  who  (hall  Adjutant, 
have  ferved,  or  at  the  time  of  fuch  appointment  (hall 
adlually  ferve,  in  fome  of  his  majefty's  other  forces,  or  in 
any  corps  of  militia  that  has  been  drawn  out  and  embodied, 
to  be  an  adjutant  to  each  regiment,  battalion,  or  inde- 
pendent company;  and  fuch  adjutant,  if  appointed  out  of 
his  majefty's  other  forces,  fhall,  during  his  fervice  in  the 
militia,  preferve  his  rank  in  the  army,  in  the  fame  man- 
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ner  as  if  he  had  continued  in  that  fervice ;  and  his 
inajt  fly's  lieutenant  may  give  to  the  adjutant  a  commiffion 
ci  liifJenant  cr  er.jign^  although  fuch  adjutant  may  not  hava 
the  qualification  required  by  this  a£l  for  fuch  commiflion. 
And  fuch  lieutenant  may,  on  the  recommendation  of  the 
comniandin"g  officer  of  any  regiment  or  battalion  confifling 
of  not  lefsthan  fix  companies,  appoint  fuch  adjutant  to  the 
rank  of  captain  by  brevet,  provided  he  hath  ferved  five  years 
as  a  lieutenant,  either  in  the  militia  or  other  forces,  al- 
though he  may  not  have  the  qu.ilification  required  by  this 
2(Sl  for  captain.  Provided  always,  that  no  fuch  appoint- 
^  ment  {hall  be  valid,  unlsfs  in  the  inftrument  granting  the 
fame  it  be  fpecified,  in  what  regiment  or  battalion,  and 
whether  in  the  militia  or  other  forces,  fuch  adjutant  hath 
ferved  as  a  lieutenant,  and  what  was  the  date  of  his  com- 
miffion. But  no  adjutant  fo  appointed  to  the  rank  of  a 
captain,  {hall  by  the  date  of  fuch  appointment,  or  other- 
wife,  rank  above  or  command  any  captain,  nor  be  entitled 
to  any  greater  pay  than  that  of  a  lieutenant,  together  with 
his  pay  as  adjutant,  f.  6o. 
Setjeantr,  cor-  And  ferjcants^  corporals,  and  drummers,  (hall  be  appointed 
porals,  and  jj^   ^^e   foilowing   proportion    (when  the  rentnent  is  not  in 

drummers,  to  n       ;  /•       •      \      u    ^  ■  r  ,•     •  i  i 

be  anpointed.  aoi ual  Jervice J,  thzt  n  to  lay,  one  lerjeant  and  one  corporal 
to  every  30  men,  and  one  drummer  to  every  company; 
with  an  addition  of  one  drummer  to  each  flank  company 
of  regiments  or  battalions  confifting  of  fix  or  more  compa- 
nies;  and  where  there  fhall  be  a  furplus  of  15  men  or 
upwards,  one  additional  corporal  for  fuch  furplus  of  men  ; 
and  all  ferjeants  and  corporals  {hall  take  the  following 
oath : 

Oath.  /  A.  B.  do  ftncerely  pr'jvi'ife  and  fwenr,  that  I  will  he  faith- 

ful,  and  hear  true  allegiance  to  his  majejiy  king  George ;  and 

I  do  [wear  that  I  am  a  protejlant^  and  that  I  will  faithfuUy 

ferve  as  a  ferjeant  [or  corporal^  in  the  milliia,  within  the 

kingdom  of  Great  Britain, _/or  the  defence  of  the  fame,  until  I 

Jhali  be  legally  difcharged. 

Serjeants, &c.  And  any   ferjeant,  corporal,  or  drummer,   may  be  dif- 

"J.'^  ''VIIj       charged  by  the  colonel  or  commanding  officer,   with  the 

charged,  and  &  /  .  .  °a      i  r      . 

Others  appointed,  content  ot  tne  captam  of  the  compajiy  :  And  fuch  captaiu, 
with  the  approbation  of  the  commanding  officer,  may  ap- 
point another  proper  perfon  in  the  room  of  every  ferjeant, 
corporal,  and  drummer  who  fhall  die,  defert,  or  be  dif* 
charged  ;  all  which  ferjeants  and  corporals  fo  appointed, 
{hall  take  the  oath  aforeiaid.  yi  64,  65, 
Publieansex-  ^"^  ^^  perfon  who  fhall  keep  any  houfe  of  publick  en- 
eepted.  tertainmentj  or  who  {hall  fell  any  ale,  wine,  or  fpirituous 
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liquors  by  retail,  (hall  be  capable  of  being  annnintedj  or  of 

ferving  as  a  (erjeant,  coip^ral,  or  drummer,    f,  64. 

And  the  colonel  a'"  commanding  officer  of  every  bat-  Serjeant  an^ 

talion   confifting  of  four  or  more  companies,  may  appoint  *'"""  ■^^w* 

2^. [erjeant  mojir  out  of  the  fcrjeants,  and  a  drum  major  cut 

of  the  drummers,     id. 

And  ail  ferje-ints,  corpora's,  and  drummers,  who  have  Serjeants, fee. 

received  pay  as  fuch,   fhall  be  deemed  to  be  engaged,  and  "rvr"'"'  '* 

compellable    to   fcrve    in    fuch    regim.ent,    battalion,    or 

independent    company,   until    they    fhall    be   legally    dif- 

charged.     id. 

And  in  cafe  the  lieutenant  or  commanding  officer  (hall  Extra  drummers 

be  defirous  of  keepiny;  up  a  greater  number  of  drummers  "^''y  ^'^  •''Pt « 
tnao  one  per  company  to  beemp.oyed  i^spjers  or  mujicians^  cians, 
and  (hall  be  willing  to  defray  the  expence  of  fuch  addi- 
tional drummers  ;  it  (hall  be  lawful  for  the  commanding 
officer  to  retain  any  number  of  drummers  who  are  now 
employed  as  fifers  or  rauficians,  over  and  above  the  num- 
ber eftablifhed  by  this  aft ;  or  at  any  time  hereafter  to  en- 
gage any  additional  number  of  drummers  to  a£l  as  fifers 
or  muficians  in  their  refpe^tive  corps;  and  they  (Ijall  be 
deemed  as  drummers  of  militia  withi/i  the  meaning  of  this 
zdS. ;  and  (hall^  be  fubjedt  to  the  fame  orders,  regulations, 
penalties,  and  punifhments,  as  other  drummers  j  and  fhall 
continue  to  ferve  fo  long  as  they  (liall  receive  the  fame 
pay  and  cloathing  as  other  drummers,  or  better,  and  no 
longer,    f.  66. 

And  the  colonel  or  commanding  officer  of  every  reo^i-  C'erk  of  the  re« 
ment  or  battalion  confiftin?  of  more  than  two  companies  f^^^^  orbac- 

/     u  •         n       1    r       •  ■  •  lalion. 

(when  not  m  actua!  fervice)  may  appomt  a  regimental  or 
battalion  derk^  who  (hall  execute  ihe  office  of  paymafter : 
But  where  there  are  no  more  two  than  compp.nies,  no  cleric 
(hall  be  allowed,  but  the  receiver  general  of  the  land  tax 
(hall  pay  the  money  neceiTary  to  the  commanding  officer 
of  fuch  companies,  who  fiiall  account  with  the  receiver 
general  for  the  fame.    f.  bi. 

And  the  lieutenant  of  every  county,  riding,  or  place,  clerk  of  thfge- 
ihall  appoint  a  clerk  of  the  general  meetings^   and  may  dif-  neral  meetings^ 
place  fuch  cleric  if  he  (hall  think  fir,  and  appoint  another 
in  his  room.    f.  16. 

And  the  deputy  lieutenants  within  their  refpedive  fub-  chrksofthe 
divifions  (hall  appoint  a  chrk  for  their  fubdivifions^  and  may  '■"''div.fion 
difplace  him  if  they  think  fit,  and  appoint  another  in  his  """""ss. 
room.     id. 

When  any  regiment  or  battalion  fhall  be  drawn  out  Agent. 
into  a£tual  fervice,  and  during  the  time  they  faall  continue 
in  adual  fervice,  the  colonel,  or  where  there  is  no  colonel 
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the  commanding  officer,  fhall  appoint  an  "agent  j  and  take 
fecurity  from  fuch  agent ;  and  fuch  colonel  or  command- 
ing officer  refpedively  {liall  be  liable  to  make  good  all  de- 
ficiencies on  account  of  the  pay,  cloathing,  or  publick 
flock.  /.  100. 

//.  Number  of  men  to  be  raifed  in  the  fever al  counties. 

Number  of  pri-       By/  1 7.    The  number  of  private  men  to  be  raifed  (ex- 
vate  men.  clufive  of  the  places  herein  after  excepted)  Ihall  be  as  fol- 

lows: 

For  the  county  of  Bed  fx)rd 4C0 

Berks  .        '^  560 

Bucks  — ■ • ^ — .  ^60 

Cambridge  ■  ,     ,.   -  480 

Chefter,  with  the  city  and  county  of  the  city  of 

Chefter  1 ,         —  ^60 

Cornwall  . . —  640 

Cumberland  .  .  020 

Derby  1  ..  —  560 

Devon,  with  the  city  and  county  of  the  city  of 

Exeter  — —  .  —  1600 

Dorfet,  with  the  ifland  of  Purbeck,  and  the  town 

and  county  of  the  town  of  Poole  640 

Durham  -     '  . .  400 

EfleX  -■     ■  .____—  gtJG 

Gloucefter,  with  the  city  and  county  of  the  city  of 

Briftol               ■                            ^  —  960 

Hereford                               .—                         . .  480 

Hertford                 ' .       ■                    —  560 

Huntingdon              •               »                     —  720 

Kent,    with    the   city  and  county  of  the  city  of 

Canterbury                   ■                                     ■    ..  960 

Lancafter                 *     ■  ■■— .               . —  800 

Leicefter                 ■     ■       r         —  ^60 

Lincoln,  with   the  city   and  county  of  the  city  of 

Lincoln                       ■■■     »     ■                     1200 

Middlefex  (exclufive  of  the  tower  hamlets)  1600 

Monmouth                  » — —                  240 

Norfolk,  with  the  city  and  county  of  the  city  of 

Norwich                      ' .  960 

Northampton  .  -  640 
Northumberland,  with  the  town  and  county  of  the 

town  of  Newcaftle,  and  town  of  Berwick  560 
Nottingham,  with  the  town  and  county  of  the  town 

of  Nottingham                 .                             »■  480 

0;4ford 
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Oxford                 " •                 — —             360 

Rutland                 «                            •  '  •                  —  120 

Salop                 '                        ■                           — —  640 

Somerfet                                     c •  840 

Southampton,    with    the  town  and  county  of  the 

town  of  Southampton               960 

Stafford,  with  the  city  and  county  of  the  city  of 

Litchfield                    -                                 •  560 

Suffolk                 ■                                ■                       —  960 

Surrey                 • —  800 

Suffex  -  ■  —  800 
Warwick,  with  the  city  and  county  of  the  city  of 

Coventry                      . — — -                       ■ ■  640 

Weftmorland            -          • .                    240 

Worcefter,  with  the  city  and  county  of  the  city  of 

Worcefter                   -■  ■ '                             < 560 

Wilts                    ^ —                   •            —  800 

York,  Weft  Riding,  with   the  city  and  county  of 

the  city  of  York                  — —                      1240 

• North  Riding                    72O 

•  Eaft  Riding,  with  the  town  and  county  of  the 

town  of  Kinglton 400 

Anglefea                 -     -                        ■                     —  80 

Brecknock                          '•                                      ■    •  160 

Cardigan                           -'                                          —  120 

Caermarthen                      »                               ■  200 

Caernarvon                        • ■                    «■■  80 

Denbigh                        ■                                     '  280 

Flint                 «  ■                       »                        120 


Glamorgan  ■  ■  360 

Merioneth  — i— —                        -■                 So 

Montgomery  —  "■     "  ••  240 

Pembroke  ■                                       ■                 160 

Radnor  -                           «            ■              ■             120 


Total     30,740 
Hismajefty's  lieutenant  (hall  tranfmit  to  the  privy  coun-  Proportioned  m 
oil  annually,  an  account  in  writing  of  the  trwe  ftate  of  the  '^efeyerat 
number  of  perfons  fit  and  liable  to  ferve  in  the  militia  for '^""'^ '"' 
the  county  or  place  of  which  he  is  lieutenant;    and  after 
all  the  faid  numbers  (liall  be  fo  tranfmitted  to  the  privy 
council,  the.  faid  council  fhall  fix  and  fettle,  as  near  as  may 
be,  the  number  of  militia  men,  who  fliall  for  the  future 
ferve  for  each  county,  riding,  or  place,  by  the  proportion 
which  the  numbers  fo  returned  bear  to  the  whole  number 
of  militia  men  dire£led  to  be  raifed,  and  forthwith  tranf- 
jiiit  accounts  of  the  nambers  fo  fixed  and  fettled  to  all  his 
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majefty's  lieutenants  of  the  feveral  counties  and  places  re- 
fpe£)ively.    /.  50- 

And  where  the  number  of  militia  Hien  fo  fixed  and  fet- 
tled as  aforefaid,  fliall  be  greater  than  the  number  of  mili- 
tia men,  who  {hall  be  by  virtue  of  this  aft  appointed  to 
ferve  for  any   county,  riding,  or  place ^  in   fuch  cafe,  his 
majefty's  lieutenant,  together  with  two  deputy  lieutenants, 
and  on  the  death  or  removal,  or  in  the  abfence  of  his  ma- 
jefty's  lieutenant,  three  deputy  lieutenants,  (hall  at  a  gene- 
ral meeting  to  be  held   for  that  purpcfe,  appoint   what 
number  of  militia  men  fnall  ferve  for  each  refpediive  hun- 
dred, rape,  lathe,  wapentake,  or  other  divifion,  within  the 
county,  riding,  or  place,  to  which  they  belong;  and  the 
additional  number  of  militia  men  to  make  up  the  whole 
number  fo  fixed  and  fettled  as  aforefaid,  (liall  be  provided 
or  chofen,  and  fworn  and   inroUcd,  in  like  manner  as  all 
other  militia  men.     And  where  the  jiumber  of  militia  men 
fo  fixed  and  fettled  as  aforefaid,  fhall  be  iefs  thaa  the  num- 
ber of  militia  men,  who  fhall  be  by  virtue  of  this  aft  ap- 
pointed to  ferve  for  any  county,  riding,  or  place;  in  fuch 
cafe,  his  majefty's  lieutenant,  together  with  two  deputy 
lieutenants,  and  on  the  death  or  removal,  or  in  the  abfence 
of  his  majefty's  lieutenant,  three  deputy  lieutenants,  fliall 
at  a  general  meeting  to  be  held  for  that  purpofe,  difcharge 
by  lot  proportionably  out  of  each  refpeftive  hundred,  rape, 
lathe,  wapentake,  or  other  divifion,  fo  many  militia  men 
as  (hall  exceed  the  number  fo  |ixed  and  fettled  as  afore- . 
faid.     id, 

III.  JJfuhig  precepts  to  return  lifls, 

A  general  meet-  General  meetings  of  the  lieutenancy  of  every  county,  rid- 
ing to  be  had.  jj^g^  aiijj  place,  (hall  be  holden  in  fome  principal  town  ;  to 
confift  of  the  lieutenant,  together  with  two  deputy  lieu- 
tenants, or,  on  the  death  or  removal,  or  in  the  abfence  of 
the  lieutenant,  then  of  three  deputy  lieutenants;  and  one 
fuch  general  meeting  fhall  be  holden  annually,  on  the  laft 
Tuefday  which  {hall  happen  before  the  24th  day  of  O^ober 
in  every  year :  and  fuch  lieutenant  together  with  two  de- 
puty lieutenants,  or  on  the  death,  removal,  or  abfence  of  the 
lieutenant,  three  deputy  lieutenants,  may  fummon  other 
general  meetings  on  any  days  to  be  fixed  by  fuch  fummons, 
of  which  days  and  places  refpe6tively,  notice  {hall  be  given 
in  the  London  Gazette^  and  alfo  in  any  weekly  news-paper 
ufually  circulated  in  fuch  county,  riding,  or  place,  14  days 
before  the  days  appointed  for  holding  fuch  meetings  refpec- 
tively.     And  in  cafe  any  annual  or  other  general  meeting 
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fhall  not  be  attended  by  the  lieutenant,  or  a  fufficient  num- 
ber of  deputy  lieutenants,  the  lieutenant,  or  any  one  deputy 
lieutenant,  may  adjourn  the  fame  to  any  other  time  and 
place,  within  fuch  county,  riding,  or  place;  and  in  cafe  no 
deputy  lieutenant  (hall  attend,  then  the  clerk  of  the  general 
meetings  fliall  adjourn  fuch  meeting  to  any  other  time,  to 
be  holden  at  the  lame  place.    /.    18. 

At  which  annual  general  meeting  they  ftiall  appoint  the  SubdWifion 
firft  meetings  of  the  deputy  lieutenants  within  the  feveral  "^"'^jg^^'  ^^ 
fubdivifions,   which  fhall  be  held  as  early  after  the  24th  ^''^'°'" 
day  of  O^ober   in  every  year  as  conveniently  may   be. 
f,  22. 

And  the  refpeflive  clerks  of  the  fubdivifion  meetings,  Notice  to  be  _ 
(hall  as  foon  as  conveniently  may  be  after  any  fuch  meet-  v'fion^mee-ing's, 
ing  (hall  have  been  appointed,  give  notice  in  writing  of 
the  time  and  place  of  meeting,  to  fuch  of  the  deputy  lieu- 
tenants who  Tiiall  be  refident  within  fuch  fubdivifion,  as 
he  conveniently  can ;  and  alfo  to  the  commanding  officer 
of  the  regiment  or  battalion  if  on  actual  fervice,  or  (if 
not)  to  the  colonel  thereof,  or  (in  bis  abfence  from  Great 
Britain)  to  the  next  commanding  officer;  and  an  account 
cf  the  ievera!  days  fixed  for  receiving  lifts,  and  for  balloting 
and  inroiiing  the  men.    f.  20. 

Which  fubdivificn  meetings  (hall  confift  of  two  deputy  Of  what  num- 
lieutenants  at  the  lealf,  and  where  tv/o  deputy  lieutenants  ber  to  confift. 
•do  not  attend,  one  deputy  lieutenant,  and  one  juftice,  may 
do  all  aiSls,  matters,  and  things,  which  are  by  this  a61:  di- 
fe<£tcd  to  be  done  by  deputy  lieutenants,  at  their  fubdivi- 
fion meetings.    /.  ig. 

And  if  there  (hall  not  appear  at  any yKW/'y//'/<j«  meeting,  Sufficient  num- 
two  deputy  lieutenants,  or  one  deputy  lieutenant,  and  one  ^"  ""'  appear- 
juftice  ;  the  clerk  fhall,  by  notice  to  be  given  in  writing  '  ^* 
to  all   the  deputy  lieutenants  within  fuch  fubdivifion,  or 
left  at  their  refpe6live  places  of  abode,  appoint  another 
meeting  to  be  held  within  14  days,  at  the  fame  place,  fuch 
notice  to  be  given  at  leaft  5  days  previous  to  fuch  meeting, 
/21. 

At  the  faid  firft   general   meeting,  they  fhall  ifTae  (A)  p,-eceotstobe 
their  orders  to  the  chief  conftable,  and  where  th-re  is  no  ''^^-'^  for  re. 
chief  conftable,  to  fome  o:hcr  officer  of  the  feveral  hun-  *"''""^ ''• 
dreds,  rapes,  laths,  wapentakes,  or  other  divifions,  to  re- 
quire by  orders  under  iheir  hands  the  conftable  or  other 
fuch   officer,  of  each  parifh,  tithing  or  place,  to  return  to 
the  deputy  lieutenants  within  the  fubdivifions,  at  the  place, 
and  on  the  day,  appointed  at  the  faid  firft   general  meet- 
ing, fair  and  true  lifts  in  writing,  of  the  names  of  all  the 

'         men 
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men  ufually  and  at  that  time  dwelling  within  their  re«» 
fpe<flive  pariflies,  tithings  and  places,  between  the  ages  of 
18  ai)d  4.5  years,  diflinguifhing  their  refpe£^ive  ranks  and 
occupations;  an  J  where  the  true  names  of  fuch  perfons 
cannot  be  procured,  their  common  appellation  fhall  be  fuf- 
ficient,  and  which  of  the  perfons  fo  returned  labour  under 
any  infirmity,  likely  to  incapacitate  them  from  ferving  ; 
haying  firfl  aiBxed  a  true  copy  of  fuch  lift  on  the  door  of 
the  church  or  chapel,  and  if  any  place  have  no  church  or 
chaptl,  then  on  the  door  of  the  church  or  f  hapel  of  fome 
pariih  or  place  thereto  adjoining,  on  fome  Sunday  morn- 
ing, before  they  fliall  make  fuch  return,  which  Sunday 
fhall  be  three  days  at  the  leaft  before  the  faid  meeting  ; 
and  alfo  notice  in  writing,  at  the  bottom  of  fuch  lift,  of  the 
day  and  place  of  fuch  meeting,  and  that  all  perfons  who 
fhall  think  themfelves  aggrieved,  may  then  appeal,  and 
that  no  appeal  will  be  afterwards  received.  /.  22. 
PariiT-.es  lying  in  And  where  any  parifli  fhall  lie  in  two  or  more  counties 
two  counties,  q,-  ri-Jings,  the  inhabitants  thereof  fhall  ferve  in  fuch  county 
or  riding  wherein  the  church  belonging  thereto  is  fituate, 
which  fhall  for  the  purpofes  of  this  adl  be  deemed  part  of 
that  county  or  riding,  f.  33. 
Perfons refufing  And  if  any  perfon  fhall  refufe  to  tell,  or  fhall  falfely  tell 
to  tell  their  his  chriftian  and  furname,  or  the  chriftian  and  furname  of 
"*  any  man  lodging  or  refiding  within  his  houfe,  to  any  con- 

flable  or  other  officer  authorifed  by  this  a(Sl  to  demand  the 
fame,  he  fhall  forfeit  10  1.    /  31. 
Pfftfonrex-  Provided,  that  no  peer  of  this  realm,  nor  any  perfon  who 

empted.  fnall  ferve  as  a  commiflioned  officer  in  his  m^jefty's  other 

forces,  or  in  any  of  his  caftles  or  forts  ;  nor  any  non-com- 
miflioned  officer,  or  private  man  ferving  in  any  of  his  ma- 
jefty's  other  forces ;  nor  any  commiffion  officer  ferving,  or 
v/ho  has  ferved,  four  years  in  the  militia  ;  nor  any  perfon 
•being  amember  of  either  of  the  univerfities;  nor  any  clergy- 
man ;  nor  any  licenfed  teacher  of  any  Jeparate  congregation  ; 
nor  any  conftable,  or  other  peace  officer ;  nor  any  articled 
clerkt  apprentice,  feaman  or  feafaring  man  ;  nor  any  per- 
fon muftered,  trained,  and  doing  duty  in  any  of  his  ma- 
jefty's  dock  yards ;  nor  any  perfon  free  of  the  company  of 
wa,termen  of  the  river  Thames ;  nor  any  perfon  employed 
and  muftered  at  the  Tower  of  London^  Woolwich  warren^ 
the  feveral  gun-wharfs  at  Portfmouib,  Chatham^  Shecrnefi, 
and  Plymouth,  or  at  the  powder  mills,  magazines,  or  ftore- 
houfcs  under  the  dire<5tion  of  the  board  of  ordnance;  nor 
any  poor  man  who  has  more  than  one  child  born  in  wed- 
lock ;  fhall  be  compelled  to  ferve  perfonally,  or  to  provide 
a  fubftitute.    /.  27. 

iS       '  Licenfed 
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Licenfcd  teachers  of  any  feparaie  congregation]  By  the 
19  G.  3.  c.  44.  Every  perfon  diflentirig  from  the  church 
of  England^  in  holy  orders,  or  pretended  holy  orders,  or 
pretending  to  holy  orders,  being  a  teacher  or  preacher 
of  any  congregation  of  difTenting  proteftants,  who  (hall, 
at  the  general  fefiions  of  the  place  where  he  lives,  take  the 
oaths  of  allegiance,  fupremacy,  and  abjuration,  and  fub- 
fcribe  the  declaration  againft  popery  of  the  30  C.  2.  and  a 
declaration  that  he  is  a  chriftian,  and  a  proteftant,  and 
believes  the  dodrine  of  the  old  and  new  teftament, 
{hall  be  exempted  from  ferving  in  the  militia  of  this 
kingdom. — And  the  clerk  of  the  peace's  certificate  there- 
of feems  to  be  that  which  denominates  him  a  licenfed 
teacher. 

Articled  clerk]  H.  \y  G.  3.  In  the  common  pleas: 
Gerard's  cafe.  A  writ  of  privilege  was  moved  for,  to 
exempt  Mr.  Gerard  an  attorney  and  one  of  the  fecondaries 
of  the  court,  from  ferving  as  a  militia  man  in  the  Weft 
regiment  of  the  Middlefex  militia,  into  which  he  had  been 
balloted.  And  the  court  granted  a  rule  to  fhew  caufe,  to 
be  ferved  on  the  clerk  to  the  deputy  lieutenants.  On 
fhewing  caufe,  it  was  urged  in  fupport  of  the  rule,  that 
articled  clerks  being  exempted  by  name,  much  more  ought 
the  attornies  themfelves  to  be  exempted  ;  for  to  what  pur- 
pofe  are  the  clerks  exempted,  if  t^.eir  mafter  is  liable  to 
be  taken  from  them  r  And  certain  cafes  were  mentioned 
-  relating  to  the  militia  upon  the  old  eftabliftiment,  par- 
ticularly with  rcfpeel  to  the  London  trained  bands,  where 
the  faid  privileges  was  allowed,  Againft  the  rule,  it  was 
contended,  that  the  privilege  of  the  court  extends  only  to 
exempt  its  officers  from  perforin!  duties;  that  this  is  not  a 
perjonal  duty,  but  a  pscu?uary  one,  for  if  the  party  doth  not 

chufe  to  ferve,  he  may   pay  lol. And   by   the  court, 

after  great  deliberation,  the  true  diftin£tion  is,  whether 
this  is  a  perfo7ial  or  pecuniary  duty.  It  is  beyond  a  doubt, 
that  privilege  extends  to  all  cafes  of  perfonal  fervice,  tho* 
impofed  by  afls  of  parlidment  and  in  the  moft  comprehen- 
five  words,  unlefs  clearly  expreffing  the  fenfe  of  the  legifla- 
ture  to  the  contrary  :  As  in  the  cafes  of  conftables  and 
tythingmen,  officers  under  commiffioners  of  fewers,  over- 
feers  of  the  poor,  colleftors  of  fubfidies,  watch  and  ward. 
The  only  queftion  therefore  is,  whether  this  be  z  perfonal 
fervice.  And  we  are  all  of  opinion,  that  it  is  not  a  per- 
fmal^  but  only  a  pecuniary  fervice,  becaufe  it  may,  at  the 
option  of  the  paity  balloted,  be  commuted  for  a  certain 
fum  of  money,  namely  10 1 ;  which  fum  is  to  be  laid  out 
in  providing  a  fubftiiute  forihs  defaulter,  who  by  payment 

of 
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of  the  fald  money  ftands  totally  difcharged  for  three  yeard. 
He  has  therefore  three  options  allowed  him,  to  ferve  per- 
Ibnaily,  to  find  a  fubftitute,  or  to  pay  lol.     This  is  the 
whole  of  his  charge  ;  for  altho'  in  times  of  diftrefs  and  ne- 
ce/Iity  the  current  price  of  a  fubflitute  (hould  be  50I,  the 
per  Ton  balloted  may  be  excufecj  for  lol.      It  is  therefore 
not  a  penalty  for  the  negle6^  of  finding  a  fubftitute»  for  it 
may  be  lefs  than  the  expence  of  hiring  onej    but   it  is 
clearly  a  commutation.     And  this  dilfinguifiies  the  cafe 
moft  materially  from  that  of  the  London  trained  bands,  and 
the  ancient  commilTions  of  array  ;  where,  if  the  party  did 
rot,  or  was  not  permitted,  to  find  a  deputy,  he  was  obliged 
to  ferve  in  perfon,  under  an  unlimited  penalty,  fometimes 
of  imprifonment,  fometimes  of  the  foifciture  of  all  that  he 
had;      And  the  court  were  unanimous,  that  in  this  cafe  the 
privilege  (hould  not  be  allowed.     Black.  Rep,  1 123. 
frau:5ul?nt  ap.        ^nd   If  the  deputy  lieutenants  and  juftices  at  any  fub- 
jircntice  hip,       (jivifion    meet  ng,    fiiall    receive  information,  or    fufpecSl, 
that  any  perfon   inferted  in   any  lift,  dcfcribed  as  an  ap- 
prentice, has  been  fraudule.itly   bound  in  order  to  avoid 
ferving;    they  may  inquire  into  fuch  binding,  and  fum- 
mon  wi'nefies,  and  examine  them  on  oath  :    And  if  fuch 
fraud  fiiall  appear,  they  may  appoint  fuch  perfon  fo  bound 
apprentice,  to  ferve  immediately  in  the  militia  of  the  place 
for  which   fuch  lill:  was  returned,  if  there  be  a  vacancy; 
if  not,  then  on  the  firft  vacancy  that   fliali    happen  :  And 
the  perfon  to  whom  fuch  apprentice  (hail  be  fo  bound,  (hali 
forfeit  10 1,  f.  34. 
•oRfhWes  iie".         If  any  chief  condable,  conflable,  or  other  officer,  fhall 
^leajii-  their     refufg  q^  neglect  to  return  luch  lifl-,  or  to  comply  with 
fuch  orders  as  he  fhall  receive  from  the  deputy  lieutenants, 
in  purfuance  of  this  ait;  or  fhall  in  making  fuch  return  be 
guilty  of  any  fraud  or  wilful  partiality,  or  grofs  negleifj 
any  two  deputy  lieutenants  may  imprifon  him  in  the  com- 
mon gaol  for  one*  month,  or  at  their  difcretion  may  fine 
him  in  any  fura  not  exceeding  5],  nor  under  40  s.  /.  30. 
Efsdravouring  to      p^^^  g^y  perfon  who  fliali  bv  eratuity,  cift,  or  reward^ 

procure  i^liC  re*  ^,-».  « 

or  by  promife  thereof,  or  of  any  indemnincation,  or  by 


tui.ns. 


menaces,  or  other  wife  endeavour   to  prevail  on  any  con- 
fiable  or  other  officer  to  make  a  falfe  return,  or  to  erafe  or 
leave  out   the   name  of  any  perfon  who  ought  to   be  re- 
turned ;  he  Ihall  forfeit  50  1.    f-  Z^' 
Li.l  loft.  If  the  li(}  of  any  paiifii  or  place  (hall  be  lofi  or  deftroy- 

ed  ;  the  deputy  litui:enants,  in  their  fubdivifions,  may  caufe 
a  new  lift  to  be  made  and  returned  to  them  at  their  next 
iubdivifion  meeting,  in  like  manner  as  the  former  was^ 
/•  29.  ^ 

I  At 
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At  the  faid   firft  meeting,   may  be  appointed  a'fo,  the  '^"onJ  general 
time  and  place  of  a  fe*  ond  general  ir;eeting,  for  proportion-  ^"^^.g"/  ^^' 
ing  the  numbers  in  the  feveral  hundreds  or  other  large  di- 
vifions,  if  judged  needful,    J.  22. 

JF.  Reluming  and  fettling  of  the  lijls. 

On  the  day  and  at  the  place  appointed  for  the  firfl:  Tub-  Lift  to  be  te- 
divifioii  meeting  as   aforefaid,  for  the  return  of  the  lilts,  ^"^"^'^  "?°" 
the  conftables  or  other  officers  refpedliveiy  (hall  attend,  and 
verify  their  return  upon  oath.    J.  22. 

And  the  deputy  lieutenants,  fo  afTembled  In  their  fub- Appeals  to  be 
divifjons,   fhall  (after  fiearing  any  perfon  who  fiiall    think     "^^^l^ 
himfeif  aggrieved,  by  having  his  name  infertcd,  or  by  any 
others  being  omitied)  direct  fuch  lilts  to  be  amended  as  the 
cafe  (hall  require  ;  and  alfo  the  names  of  all  perfons  by  this 
aft  excepted,  to  be  ftruck  out  of  the  faid  lifts,     id. 

A  perfon  having  more  than  one  place  of  refidence,  fnall  Cafe  where  i 
ferve,  for  the  county  or  place,  where  his  name  (hall  have  P^'^°"  ^,^^^  ''"*' 
been  firft  inferted  in  a  lilt,  and  returned  ;  and  the  clerk  to 
the  fubdivifion  meeting  to  which  Tuch  lift  (hall  be  re- 
turned, (hall  on  requeft  grant  a  certificate  ^ra//;,  that  fuch 
perfon's  name  was  inferted  in  fuch  lift,  fpecifying  the 
time  when  fuch  lift  was  made  and  returned,    f.   32. 

And  at  the  faid  tirft  fubdivifion  meeting  they  Ihall  ap-  Time  appoinK-d 
point  a  time  and  place  for  the  fccond  meetino'  within  each  fo^a  fecond  fub- 

r  uj-     r  r  ^-       •  L  I         "       1       /  1  divifion  meeting, 

lubdivuion;    for  proportioning  the  numbers  in  the  leveral 
parifhes,  titbings,  and  places,    f.   22. 

And  (hall  alfo  return  to  the  clerk  of  the  general   meet-  Return  to  the 
ings,  certificates  under  their  hands,  of  the  number  of  men  *^'^''''*''' '''^ 
in  each  parifti  or  place  fpecified  in  the  lifts  fo  ameaded  ;  fnl^^  """^'" 
and  the  fame  f\)A\  be  filed  by  the  clerk  for  the  ufe  of  the 
general  meetings,     id, 

V»  PropDrtioning  the  mimlers  in  the  hundreds^  ^c, 
or  altering  the  fuhdivifions. 

And  the  lieutenant,  together  with  three  deputy  lieu- 
tenants, or  on  the  deaih  or  removal,  or  in  the  abfence  of 
the  lieutenant,  five  deputy  lieutenants  may,  at  a  general 
meeting  holden  as  before  dire6ted,  alter  the  appointed 
fuhdivifions  within  fuch  county,  riding,  or  place,  if  they 
fhall  fee  occafion  ;  and  may  alter  the  eftablifhed  allotment 
of  the  number  of  men  in  each  refpe£tive  hundred,  rape, 
lath,  wapentake,  or  other  divihon,  according  to  the 
numbers  contained  in  fuch  refpedtive  certificates,  received 
from  the  feveral  fubdivifion  meetings,    /.   23. 

Vol.  III.  L  VI.  Pro- 
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VI.  Proper iioning  in  the  fever al  parijhes,  tithings^  or 

places. 

Proportioning  in  At  the  fecond  fubdivifion  meeting  as  aforefaid,  the 
the  feverai  pa-  ^gpu^y  lieutenants  fhaU  appoint  what  number  of  men 
riCies or  places.    ^  ^,  i  r  ,  -n.       •  i_-  j     i 

Ihall  ferve  for  each  parilh,  tithing,  and  place ;  m  propor- 

ticn  to  the  number  appointed  to  ferve  for  each  hundred, 
rape,  lath,  wapentake,  or  other  divifion  ;  and   (hall   ap- 
point another  meeting  to  be  holden  within  three  weeks 
within  the  fame  fubdivifion.    /.  24. 
Two  or  more  And   they   may   add    together,    whenfoever   they    (hall 

L'^^bTjoineT'  t^'"^  necefiary,  the  lifts  for  two  or  more  parifhes,  tithings, 
or  places ;  and  proceed  upon  fuch  lifts    added  together,  fo 
as  to  make  the  choice  of  militia  men  by  lot  as  equal  and 
impartial  as  poffible.    /.  28. 
Notice  to  be  And  they  (hall  iflue  out  an  order  (B)  to  the  chief  con- 

given  for  ballot-  |^^^]g  ^^  Qjher  officer  of  the  refpeaive  hundreds  or  other 
div'ifions,  requiring  them  to  give  notice  to  the  conftable 
or  o;her  like  officer  of  each  parifti,  tithing,  or  place,  of 
the  men  appointed  to  ferve  for  fuch  refpeftive  pari(h,  tiih- 
ing,  or  place ;  and  of  the  time  and  place  of  the  next  fub- 
divifion meeting,  for  chufing  the  men  by  lot,    f.  24. 


lag 
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And  the  deputy  lieutenants,  at  their  next  fubdivifion 

meeting,  (hail  caufe  the  number  of  men  appointed  to  ferve 

as  aforefaid,  to  be  chofen  by  ballot  out  of  the  lifts  returned 

from  every  parifh,  tithing,  or  place.    /  24. 

Vacancy  by  mif-      And  if  through  the  negledl  or  miftake  of  any  chief  con- 

take  or  negieft.  {^a^le,  conffable,    or  other   officer;    or  from  any   other 

caufe,    the   full   number   of  men   appointed   as  aforefaid, 

fhould  not  be  duly  inrolled   at  the  meeting  for  that  pur- 

pofe:    the  faid  deputy  lieutenants  (hall,  and  are  required 

immediately,  to   caufe  the  lifts  to   be   amended,    and   to 

proceed  to  a  frefh  ballot,  and   to  adjourn  their  meeting, 

or  appoint  other  meetings,  and  repeat  the  amending  of  the 

lifts  a^may  be  neceflTary.    f,  25. 

Vacancy  by  the ,      And  if  It  (hall  appear  to  the  deputy  lieutenants  at  any 

perfon  balloted    fubdivifion  meeting,  that  any  baliored  man  is  unaWe  by 

being  infirm,  or  ^  .-O'.  .•'  curiiL-i         en 

fiiort  of  fize.  realon  of  any  innrmity,  or  is  not  or  the  full  height  of  nve 
feet  four  inches,  or  is  otherwife  unfit  for  the  fervicej  and 
is  not  feifed  or  poflcfled  of  an  eftate  in  lands,  goods,  or 
money,  of  the  clear  value  of  100 1,  and  who  (hall  make 
oath  ihereofi    fuch  per(bn  ihall  be  difcharged,  and  after 

amending 
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amending  the  lifts,  another  perfon  (hall  be  balloted  in  his 
ftead.    /.  37. 

And  when  any  militia  man  who  hath  been  fworn  and  Vacancy  by 
inrolled,  {hall  become  unfit  for  fervice,  the  colonel  or*^"  "^** 
commanding  officer,  with  two  deputy  lieutenants,  if  the 
militia  fhall  then  be  within  the  county,  or  the  commanding 
officer  ori/y  if  fuch  militia  be  abfent  therefrom,  may  dif- 
charge  any  fuch  militia  man,  but  another  man  fliall  not 
be  balloted  for  in  his  room,  until  fuch  difcharge  be  con- 
firmed under  the  hands  of  two  deputy  lieutenants  at  a 
meeting  in  the  fubdivifion  for  which  fuch  man  was  in- 
rolled   "/  38. 

And  when  ar.y  militia  man  Ihall  die^  or  be  appointed  a  ^'acancy  by 
Jerjeant,  xorporal,  or  drummer   in  the  militia,  or  (hall  be ''."^^  "  P^oniO' 
dif  barged  by  a  court  martial,  the  vacancy  thus  occafioned 
fhall  be  filled  up  by  a  frefti  ballot.    /.  39. 

And   if  any  m.ilicia  man  (hall  defert  or   abfent  himfelf  ^''""cy  by  a 
from  his  duty!  and   (hall  not  return  or   be  taken  in  three  f^*^".^"  """"f" 

LI  -r  L  f  r  u  1     turning,  norbe- 

montns ;  then  upon  certincate  tnereoi  from  the  command-  ing  taken  in  3 
ing  officer,  to  the  deputy  lieutenants  at  any  of  their '"°"'^^» 
meetings  for  the  fubdivifion,  they  (liail  hold  a  fubdivifion 
meeting  and  ballot  another  :  And  if  fuch  abfentee  (hall  ac 
any.  time  return  or  be  taken,  he  (liall,  notwithftandif/g 
any  perfon  fhall  have  been  chofen  in  his  room,  be  com- 
pelled to  ferve  in  the  fame  nianner,  and  for  the  fame  term, 
as  if  no  perfon  bad  been  fo  chofen  in  his  room.    /.  83. 

And  li  zny  fubji it ute  who  hath  b^en  fworn  and  inrolled,  Subftitwfes 
fhall  afterwards  deft-rt  or  abfent  himfelf,  he  (hall  be  liable  *^^'^"'^S« 
to  ferve  for  the  full  term  for  v,'hich  he  was  inrolled,  to  be 
computed  from  the  day  on  which  he  was  apprehended  : 
and  (hall  be  alfo  fubje^l  to  fuch  other  penalty  or  punifh- 
ment,  as  fhall  be  infiicied  upon  him  for  fuch  offence  by 
virtue  of  this  a£l :  And  the  commanding  officer  (bail  caufe 
notice  to  be  given  to  the  clerk  of  the  fubdivifion  for  which 
fuch  perfon  was  inrolled,  of  the  day  on  which  he  was 
apprehended,  and  fuch  clerk  fhall  make  an  entry  in  the 
roil  of  the  name  of  fuch  perfon,  and  alio  of  the  time  of  his 
being  fo  apprehended.    /.  84. 

And  the  depu.y  lieutenant?,   at  theij  feveral  fubdivifion  Men  to  be  bal. 
meetings,  (hall  and  are  required  to  ballot  for  all   militia  ^o^^^ '"^ '"  ^.*^<= 
men  adiually  ferving,  whofe  terms  of  fervice  will   expire  J^°hrfe'terms^of 
before  the  20th    day   of  November  then  next  enfuing  the  fervice  will  ex- 
holding  of  fuch  meetings,  and  fhall  at  a  following  meet-  P^^  '"^"'^  *°^^ 
ing,  to  be  hoiden  as  foon  as  conveniently  may  be,  inroll  (J^nl,^ 
the  faid  balloted  men  or  their  fubftitutes  :    And   the  com- 
manding officer  may  from  time  to  time  difcharge  any  man 
whofe  time  of  fervice  will  expire  before  the  20th  day  of 
L  2  Novcm- 


1 64  lS0UiHa  (New). 

Ncvemler  then  next  enfuing,  and  receive  any  other  man  in 
his  room  who  hath  been  fvvorn  and  inrolled  j  and  fuch 
perfon  fo  dilcharged,  if  ferving  for  himfelf,  or  if  as  a  fub- 
ftitute,  then  the  perfon  for  whom  he  ferved  ftiall  be 
entitled  to  the  fame  immunity  from  further  fervice,  as  if 
he  had  ferved  his  full  term.  /.  40. 
Pa^'ftes  mav  Provided,  that  if  the  churchwardens  or  overfeers  of  any 

off.r  volunteers    papfli,  tithing,  or  place,  (ball,  with   the  confent  of  the 

wtthoat  ballot-     •    u    u*.      *    *  ^  n  1 

ing.  inhabitants  taken  at  a  veiiry,  or  at  any  other  meeting  to 

be  holden  for  that  purpofe,  of  which  three  days  previous 
notice  fhall  be  given,  fpecifying  the  caufe  of  calling  fuch 
meeting,  ptovide  and  produce  any  volunteer  or  volun- 
teers, who  (hall  be  approved  by  the  faid  deputy  lieutenants, 
they  fliall  then  and  there  be  fvi^orn  in  and  inrolled  :  and 
only  fo  many  fliall  be  chofen  by  lot,  as  (hall  be  wanted  to 
make  up  the  whole  number  to  ferve  for  fuch  parifh,  tithing, 
or  place.    /.  42. 

And  if  fuch  churchwardens  or  overfeers,  fhall  give  to 
fuch  volunteers  any  fum  or  fums  of  money  to  ferve  in  the 
militia,  not  exceeding  61  each;  they  may  make  a  rate 
on  the  inhabitants  according  to  the  rate  then  made  for  the 
relief  of  the  poor ;  which  rate  being  approved  by  one 
juftice,  the  faid  churchwardens  or  ov^erfeers  may  collect, 
and  reimburfe  themfelves  fuch  fums  as  they  (hall  have 
paid  with  the  confent  of  the  faid  inhabitants  as  aforefaid  ; 
and  the  overplus  (if  any)  (hall  be  applied  as  p3rt  of  the 
poor  rate.  Ard  if  any  (hall  refufe  to  pay;  one  juftice, 
on  complaint  thereof  by  fuch  churchwarden  or  overfeer, 
may  levy  the  fame  by  diftrefs. — But  no  balloted  perfon, 
who  (hall  have  ferved  himfelf,  or  by  fubftitute,  according 
to  the  diredion  of  this  or  any  forn.er  aft,  or  who  (hall 
be  then  ferving  himfelf  or  by  fubflitute,  (hall  be  liable  to 
pay  to  any  fuch  rate,     id. 

Appeal.  Provided  always,  that  any  perfon  who  (hall  think  him- 

felf aggrieved  by  fuch  rate  as  aforefaid,  may  appeal  to  the 
next  fefTsons,  in  like  manner  as  againft  the  poor  rate.   id. 

Meet'i>g  ap-  And  the  faid  deputy  lieutenants  and  jultices  (hall,  at 

pointed  or         their  faid    fubdivifion  meeting  for   bal!otin<!;,  annoint  aao~ 

Iwearmg  and  .  o  t-'      i  . 

inroUing.  ther  meeting  to  be  held   within   three  weeks  in  the  fame 

fuhdivilion,  for  fwearing  and  inroUing  the  men.    /  24. 

Notice  to  be  And  (hall  iffue  out  an  order  (C)  to  the  chief  conftables, 

given  to  the      to  direct  the  conftables  or  other  officers  of  each  parifh  or 

perioxis  bauot-    ^\2^qq^  to  give  notice  to  every  man  fo  chofen  to  appear  at 

fuch  meeting;  which  notice  (hall  be  given,  or  left  at   his 

place  of  abode,  at  leait  feven  days  before  fuch  meeting,  id. 


VllU  Swear- 
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yill.  Swearing  and  inr oiling ;    and  therein^  of  Jul ^ 
Jiitutes, 

At  which  fald  meeting  for  fwearing  and  inrolling,  the  P-ooftobe 
conMables  fliall  attend,  and  make   a  return  upon  oath  of'"^''j  "^  "J"''^* 
the  days  when  fuch  notice  was  lerved.    J,  14  balioied. 

And  every  perfon  fo  chofen  by  lot,  (hall  upon  fuch 
notice  appear  at  fuch  meeting,  and  th;;re  take  the  follow- 
ing oath  : 

/  A.  B.  do  fincerely  promife  and  fwear^  that  I  will  be  Oath. 
faithful,  and  bear  true  allegiance,  to  his  majefly  king 
George  ;  and  I  do  /wear,  that  I  am  a  proic/Iant.,  and  that 
I  will  faithfully  ferve  in  the  militia,  within  the  kingdom  of 
Great  ^i\x.i\n,  for  the  defence  of  the  fame,  during  the  time 
of  fve  years  for  which  I  am  inr  oiled,  unLjs  I  Jhall  be  jooner 
dfcharged. 

And  every  fuch  perfon  fliall  be  inrolled  (in  a  roll  to  be  To  be  inrolleS. 
then  and  there  prepared   for   that  purpofe)  to  ferve  in  the 
militia,  as  a  private  militia  man  for   the  fpace  of  five 
years,     id. 

Provided  always,  that  if  any  perfon  fo  chofen  by  lot,  Subflltutes  to  be 
fliail  produce  for  his  fub/iitu!e,  a  man  of  the  fame  county  acctpteo. 
or  riding,  or  of  fome  adjoining  county  or  riding,  able  and 
fit  for  fervice,  who  fnall  have  not  more  than  one  child 
born  in  wedlock,  and  who  fliall  be  approved  by  the  faid 
deputy  lieutenants,  fuch  fubftitute  fhall  be  inrolled  to  ferve 
in  the  militia  of  fuch  county,  riding,  or  place,  as  a  pri- 
vate militia  man,  for  the  fpace  of  five  years ;  and  alfo  for 
fuch  further  time  as  the  militia  (hall  remain  embodied,  if 
within  the  fpace  of  five  years,  his  majefty  fnall  order  fuch 
militia  to  be  drawn  out  and  embodied  :  and  {\xch  fubftitute 
Ihall  take  the  following  oath  : 

1  A.  B.  do  fincerely  promife  and  fwear,  that  1  will  be  Onh, 
faithful,  and  bear  true  allegiance,  to  his  tnajejly  iing  Gsorge  ; 
and  I  do  fwear,  that  I  am  a  p'otejlant,  and  that  I  will 
faithfully  ferve  in  the  militia,  within  the  kijigdotn  ^y  Great 
Britain,  for  the  defence  of  the  fame,  during  the  time  of  fve 
years,  or  for  fuch  further  time  as  the  militia  Jhall  remain  em- 
bodied, if,  wiihin  the  fpace  of  five  yean,  his  niajefy  Jhall 
order  and  direSt  the  militia  to  be  drawn  out  and  embodied^ 
iinlefs  I  Jhall  be  fooner  dfcharged.     id. 

And  one  deputy  lieutenant  may   adminifter  the   oath  One  depotyJieu- 
herein  before  required  to  be  taken  by  any  fuch   balloted  tenant  may  ad- 
man,  volunteer,    or  fubftitute  qualified  as  aforefaid,  and  '^l?^]"^  '^* 
L  3  fuch 
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Penalty  of  a  b.l 
luted  man  not 
appearing  to  bs 
{worn. 


Applicat'on  of 
the  penally. 


Subftitutcf  not 
appearing  to  be 
fvvorn. 


Juftices  may  or- 
der payment  ot 
bot'nty  to  I'ub- 
flituces. 


fuch  deputy  lieutenant  fhall  require  the  clerk  of  the  fubdU 
vifion,  to  inroll  the  name  of  every  fuch  petfon,  together 
wiih  the  date  of  the  ddy  on  v/hicb  the  faid  oath  was  ad- 
miniftered,  in  the  rollof  fuch  fubdivifion,    f.  25. 

And  if  any  perfon  cbofen  by  lot  (not  being  one  of  the 
perfons  called  quakcrs)  fhailrefufe  or  ncg!e<St  to  appear  to 
take  the  faid  oath,  and  ferve  in  the  militia,  or  to  provide  a 
fubftitute  to  be  approved  as  aforefaid,  who  flinll  take  the 
faid  oath,  and  fign  bis  confcnt  to  ferve  as  his  fubflitute; 
every  fuch  perfon  fo'  refufing  or  neglefting,  (liall  forfeit  10 1, 
J^D)  and  at  the  expiration  of  five  years  be  liable  to  ferve 
again,  or  provide  a  fubfLitute;  and  in  default  of  payment 
thereof,  and  for  want  of  fafficient  efFe£ts  whereon  to  levy 
the  fame,  the  name  of  fuch  perfon  (hall  be  entered  on  the 
roll,  and  he  fhall  be  delivered  over  to  fome  proper  officer  of 
the  regiment,  battalion,  or  independent  company  for  which 
he  was  balloted,  and  fhall  be  compelled  to  ferve  for  fuch 
term,  to  be  computed  from  the  time  of  his  being  appre- 
hended, as  any  other  balloted  perfon  would  be  compellable 
to  ferve,  and  (liail  be  fubjeci:  to  the  fame  punifhments  for 
afterwards  abfconding  or  deferting,  as  he  would  have  been 
in  cafe  he  had  appeared  and  been  duly  fworn  and  inrolled. 
/.  26. 

And  fuch  penaby  fl^all  be  applied,  by  the  faid  deputy 
lieutenants,  in  providing  a  fubftitute  for  the  perfon  who 
paid  the  fame,  (who  fl:iall  be  fworn  and  inrolled  in  like  man- 
ner as  other  fubftitutcs)  and  if  any  furplus  (hall  remain, 
the  fame  fhall  be  paid  to  the  colonel  or  commanding  offi- 
cer, to  be  applied  as  part  of  the  regimental  (lock.    /.  51, 

And  if  any  perfon  fhall  receive  any  money  to  ferve  as  a 
fdbflitute  or  volunteer,  and  fliall  negleil  to  appear  at  the 
ufual  meeting  appointed  for  fwearing  the  militia  men,  or 
before  fome  one  deputy  lieutenant  as  aforefaid  ;  he  (hall, 
on  conviiUon  before  one  deputy  lieutenant  or  jiifiice,  be 
obliged  to  return  the  money  to  the  perfon  from  whom  he 
received  it  ;  and  fhall  alfo  forfeit  and  pay  to  fuch  perfon 
any  fum  not  exceeding  20  s,  at  the  difcretion  of  fuch  de- 
puty lieutenant  or  juaice;  and  if  fuch  offender  ftiall  not 
immediately  return  the  money,  and  likevvife  pay  the  faid 
penalty,  he  (hall  be  committed  to  the  common  gaol  or 
houfe  of  correction  for  14.  days,  or  until  the  faid  fum  Ihall 
be  returned.    /.  44. 

And  when  any  balloted  man  fhall  have  engaged  any 
perfon  to  ferve  as  his  fubftitute,  or  any  churchwardens  of 
overfeers  fhall  have  engaged  any  perfon  to  ferve  as  a  volun- 
teer as  aforefaid,  and  after  fuch  perfon  hath  been  inrolled, 
fhall  refufe  to  pay  the  fum  agreed  onj  it  fiiall  be  lawful  for 
2  ar\y 
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any  juftice,  and  he  is  required  to  order  fuch  fum  as  (hall 
appear  to  him  to  be  due,  to  be  paid  to  the  perfon  fo  en- 
gaged :  and  fuch  juftice  (hall  proceed  therein  in  the  fame 
manner  as  direded  by  20  G.  3.  c,  19.  for  the  recovery  of 

fervants  wages,    f.  45* 

And   every  perfon  chofen  by  lot  (hall  be  liable  to  ferve,  Ballo-ed  man 
altho'  he  mav  have  removed  from  the  place  where  his  name  'hanging  hi» 

•    r         J-        Li-n.  -iju  rj-  -r     ,    place  of  abode, 

was  mferted  m  the  Jilt,  provwed  he  was  relidmg  m  luch 
place  at  the  time  the  litt  was  prepared.    /.   32. 

If  any  quaker  (hall  be  balloted,  and  (liall  rcfufe  or  neg-  Q'jakers  being 
]e6l  to  appear  and  take  the  oath  and  ferve  in  the  militia,  or  °*'^"^^'^* 
to  provide  a  fubftitute  to  be  approved  as  aforefaid,  two  de- 
puty lieutenants  (hall  if  they  think  proper,  upon  as  reafon- 
able  terms  as  may  be,  provide  and  hire  a  fit  perfon  to  ferve 
as  his  fubftitute,  who  (hail  take  the  faid  oath,  and  be  in- 
rolled  in  like  manner  as  other  fubftitutes ;  and  two  deputy 
lieutenants  may  levy  (E)  by  diftrefs  and  fale  of  the  goods 
and  chattels  of  fuch  quaker,  fuch  fum  as  (hall  be  necelTary 
to  defray  the  expence  of  providing  fuch  fubftitute,  rendering 
to  fuch  quaker  the  overplus  (if  any)  after  deducing  the 
charges  of  fuch  diftrefs  and  fale  :  And  if  fu(ficient  diftrefs 
cannot  be  found,  and  it  (hall  neverthelefs  appear  fatisfac- 
torily  to  fuch  deputy  lieutenants,  that  fuch  quaker  is  of  fuf- 
ficient  ability  to  pay  the  fum  of  10  1,  they  may  commit  (F) 
him  to  the  common  gaol  for  three  months,  or  until  he  has 
paid  fuch  fum  of  money  as  fuch  deputy  lieutenants  (hall 
have  agreed  to  pay  for  fuch  fubftitute.    f.  35. 

And  if  any  meafures  fhall  be  ufed  in  making  fuch  diftrefs, 
which  may  by  fuch  quaker  be  thought  oppreftive,  he  may 
complain  to  the  deputy  lieutenants  at  their  next  meeting, 
who  (hall  hear  and  finally  determine  the  fame.     id. 

And  where  any  rate  (liall  have  been  made  for  providing  Quakers  refufJug 
of  volunteers,  and  the  churchwardens  or  overfeers  (hall '°  P^y  the  rate 

I  ,    .  ■    n-  1       --  1  r   r  made  for  volun- 

make  complamt  to  a  junice,  that  any  quaker  retufes  to  pay  ,eers. 
his  rate,  fuch  juftice  (hall  order  fuch  cofts  and  charges  to 
be  paid  for  levying  fuch  diftrefs  as  he  (hall  think  reafonable, 
not  exceeding  10  s  on  each  of  the  faid  quakers  where  there 
are  no  more  than  two,  and  where  there  are  a  greater  num- 
ber, not  exceeding  5  s,  on  each,    f,  36. 

But  no  perfon  (hall  be  deemed  a  quaker  within  the  mean-  who  ftalllje 
ing  of  this  ad,  unlefs  he  (liall  produce  at  fome  fubdivifion  deemed quakaa. 
mefeting,   a  certificate  under  the  hands  of  two  reputable 
houfekeepers  of  the  people  called  quakers,  acknowledging 
fuch  man  to  be  one  of  their  perfuafion.     id. 

No  perfon  having  ferved  perfonally  or  by  fuhjiitute  accord-  Balloted  man 
jng  to  the  diredion  of  this,  or  any  former  ad,  (hall  be  difcharged  from 

L4  obliged  ^"^"'S '6' '^^ 


roils  to  be  iraut 
Itutied. 
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obliged  to  ferve  again,  until  by  rotation  it  comes  to  his 
turn.    /.  27. 
S.bnitute  not  But  no  perfon  who  has  ferved  only  as  z  fubjlitute  {hall  by 

aige  ,  ^^^j^  fervice  be  exemrpted  from  ferving  again,  if  he  fliall  be 
balloted,  id. 
Servant?  to  be  And  if  any  fervant  whatever,  hired  by  the  year,  or  other- 
pa:d their wates.  ^jCg^  ^^Ij  ^^  inrolled  as  a  militia  mnn,  and  any  difpute 
fliall  arife  between  him  and  his  employer,  touching  any 
money  due  to  him  for  fervice  performed  before  the  time  of 
fuch  fwearing  and  inrollment,  or  of  his  being  obliged  to 
quit  his  fervice  by  being  called  out  to  join  the  militia  in  which 
he  fhall  have  been  fworn  and  inrol  led  :  one  juftice  of  the 
county  or  place  where  fuch  employer  (hall  inhabit,  on  com- 
plaint made  within  three  months  from  the  time  of  quitting 
the  faid  fervice,  may  hear  and  determine  the  fame,  and  or- 
der payment  of  (b  much  wages  in  proportion  to  the  fervice 
performed,  as  he  (hall  think  reafonable  :  Provided  the  fum 
in  queftion  does  not  exceed  twenty  pounds  j  and  in  cafe  of 
non-payment  for  21  days,  may  levy  the  fame  by  diftrefs, 

.       /.  43- 

Copies  of  the  iMote,  After  every  fubdivifion  meeting,  the  cleric  of  the 

faid  meeting  (hall,  within  14  days  after  each  meeting, 
tranfmit  to  the  cleric  of  the  general  meetings,  fair  and  true 
copies  of  the  rolls  figned  at  the  faid  meetings,    f.  49. 

And  fuch  fubdivifion  clerk  fhall  alfo,  as  foon  as  the  mi- 
litia men  are  inrolled,  likewife  tranfmit  to  the  colonel  or 
commanding  officer,  a  li(l  fpecifying  t,he  names,  trades,  and 
ufual  places  of  abode,  of  all  fuch  militia  men  as  are  inroll- 
ed, and  if  fubftiiutes,  the  names,  trades,  and  places  of  abode, 
of  the  perfons  in  whofe  room  they  were  inrolled.    f,  20^ 

IX.  Inlijting  and  heating  up  for  volunteers, 

iniifttng  mto  If  any  officer,  ferjeant,  or  other  perfon,  (hall  wilfully  and 

tfteicgnlars.  knowingly  inlilt  any  man  to  ferve  in  his  majefty's  oiher 
forces,  who  at  the  time  of  fuch  inlifting  (hall  be  inrolled 
or  engaged  to  ferve  in  the  militia;  every  fuch  inliiVmg  (hall 
be  deemed  null  and  void.  And  if  any  militia  man,  at  the 
time  of  offering  to  inlift,  (hall  deny  to  fuch  perfon  recruit- 
ing for  men,  that  he  is  a  militia  man  then  a6iual  y  inrol- 
led and  engaged  to  ferve  (which  fuch  officer,  ferjeant,  or 
other  perfon  is  required  to  aflc  every  man  offering  to  in- 
Or  offering  to     jjft)     q^  (hall  cffef  himftlf  to  be  inrolled  and  ferve  in  any 

fe  ve  in  tiie  mi-         ,  .  i  i-  •      i  i  c 

litia  cl.e  where.  o*her  regiment,  battalion,  or  independent  company  or 
miliiia;  every  militia  man  fo  offending,  (hall,  on  convic- 
tion, upon  the  oaih  of  one  witnefs,  before  one  julHce,  be 
committed  to  the  common  gaol  or  houfe  of  correlation,  for 

any 
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any  time  not  exceeding  fix  months,  over  and  above  any 
penalty  or  puniflimenr  to  which  he  fhall  be  otherwife  lia- 
ble; and  from  the  day  on  which  his  engagement  to  ferve 
in  the  militia  fhall  end,  and  not  fooner,  (hall  belong  as 
a  foldier  to  the  corps  in  which  he  (hall  have  been  fo  in- 
lifted.    /  47. 

And  if  any  officer,  ferjeant,  or  other  perfon,  (hall  in- Perfons  know- 
lift  any  man  knowiniz;  him  to  belons;  to  the  militia,  or '"^'.''.'"'''^"'^  * 
without  afKing  hmi  ir  he  doe.-,  he  Inali  rorteit  ror  every  feitzol. 
fuch  offence  20 1.     id. 

And  if  any  perfon  ferving  in  the  regular  forces,  (hall  So!dhrinthe 
offer  himftlf  to  ferve  and  be  inroUed  as  a  fubftitute  in  the  fe^u^-"*  cfFn- 

ing  to  lerve  in 

militia,  he   (hall  forfeit  and  pay  lol  to  the  informer;  or  the  miiitu. 
be  committed  to  the  common  gaol  or  houfe  of  conedion, 
for  any  time  not  exceeding  three  months,     id. 

And   if  any  perfon  fhall  give  orders   to  any  ferjeant,  Giving  orders  to 
drummer,  or  other  perfon  ferving  in  the  militia,  to  beat  beat  up  for  vu- 
up  in  any  city,  town,  or  place,  for  volunteers  to  ferve  in  the  '""^"'''» 
niilita,  the  perfon  v/ho  fhall  give  fuch   orders   (hall,  on 
proof  thereof  upon  oath  before  one  juftice,  forfeit  20 1; 
one  moiety  whereof  (hall  goto  the  informer.     And  if  fuch 
ferjeant,  drummer,  or  other  perfon,  (liall  refufe  to  declare 
upon  oath,  before  fuch  juftice,  from  whom  he  received 
fuch  orders,  fuch  juftice  may  commit  him  to  the  houfe  of 
corredion  for  any  time  not  exceeding  t[iree  months,  f,  48. 

X   Training  and  Exercife. 

The  militia  (hall  be  trained  and  exercifed  in  manner  Atwh.ttime. 
following;  that  is  to  fay,  by  regiment,  battalion,  or  inde- 
pendent company,  once  in  every  year  for  28  days  together, 
at  fuch  time  and  place  as  (hall  be  b:aft  inconvenient  to  the 
publiclc,  to  be  appointed  by  a  general  meeting  of  the  lieu- 
tenancy to  be  holden  as  before  direded,  or  in  default  of 
fuch  meeting  being  holden,  then  by  the  lieutenant,  or  by 
three, deputy  lieutenants  authorized  by  his  majefty  to  aft 
when  the  lieutenant  (hall  be  out  of  Great  Britain  as  afore- 
faid.  And  during  fuch  time  as  the  militia  (hall  be  afi'em- 
bled  to  be  trained  and  exercifed,  all  the  provifions  in  any 
adt  which  (hall  be  then  in  force  for  punifning  mutiny  and 
defertion,  and  the  better  payment  of  the  army  and  their 
quarters,  (hall  be  in  force  with  rel'peil  to  the  officers  and 
private  men  of  fuch  militia  in  all  cafes  whatfoever,  but 
not  to  extend  to  life  or  limb.    f.  68. 

And  notice  of  the  time  and  place  of  exercife  (hall  be  Nonce  of  the 
fent  by  the  cleric  of  the  general  meetings  to  the  chief  con-  ''""^  and  place, 
ilables,  with  directions  to  forward  the  fame  to  the  confta- 

^  b!es 
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Men  inrolled  be- 
fore I  ft  Nov. 
17S6,  are  not 
required  to  at- 
tend. 

Lifts  of  the  men 
to  be  fent  to  the 
commanding 
officer. 


Two  thirds  of 
the  men  to  be 
balloted. 


The  day  after 
the  ballot  the 
men  are  to  be 

muilered. 


Ani  the  vacan- 
cies to  be  tilled 

•up. 


bles  or  other  officers  of  the  feveral  pariftes  or  places;  who 
fliall  caufe  fuch  notice  to  be  fixed  on  the  doors  of  their 
churches  or  chapels  refpedtively  ;  or  if  any  place  (hall  have 
no  churcly  or  chapel  belonging  to  it,  on  the  door  of  the 
church  or  chapel  of  fome  parifli  or  place  thereto  adjoining. 
And  all  fuch  militia  men  fhall  duly  attend  at  the  time  and 
place  of  exercife  according  to  fuch  notice,    f.  69. 

But  by  27  G.  3.  c,  0.  /.  19.  No  man  inrolled  be- 
fore I  ft  November  1 7  86,  (hall  be  required  to  join  the  regi- 
ment, battalion  or  independent  company  to  which  he  be- 
longs, unlefs  they  (hall  be  called  out  into  adlual  fervice  be- 
fore the  expiration  of  his  term. 

And  the  clerics  of  the  feveral  fubdivifion  meetings  (hall, 
ten  days  at  leaft  before  the  time  fo  appointed  for  the  an- 
nual exercife,  caufe  a  full  and  true  lift,  fpecifying  the 
name  and  date  of  the  inrollment  of  all  the  men  inrolled 
within  each  fubdivifion,  to  be  tranfmitted  to  the  command- 
ing officer,  or  perfon  appointed  by  him  to  receive  the  fame ; 
and  (hall  caufe  a  duplicate  of  fuch  lift  to  be  tranfmitted  in 
like  manner  to  the  adjutant,    f.  70. 

And  at  the  firft  meeting  for  annual  exercife  after  the 
paffing  of  this  ad,  the  commanding  officer  (hall,  on  the 
firft  day  on  which  fuch  regiment,  battalion,  or  independ- 
ent company  is  dire6ted  to  affemble,  and  in  the  prefence  of 
fuch  deputy  lieutenants  and  officers  as  fhall  be  then  and 
there  aflembled,  caufe  fuch  number  of  perfons  inrolled  to 
be  chofen  by  ballot  out  of  the  lift  returned  for  each  fubdi- 
vifion, as  (hall  be  equal  to  two-thirds  of  the  complete 
number  that  ought  to  have  been  inrolled  on  the  lift  of  fuch 
fubdivifion:  But  where  the  number  of  men  cannot  be  di- 
vided into  three  equal  pares,  the  two  thirds  to  be  fo  chofen, 
(hall  be  computed  upon  the  next  highcft  number  that  can 
be  divided  into  three  equal  parts.    /.  71. 

And  on  the  day  next  after  fuch  ballot,  the  commanding 
officer  fhall  caufe  the  regiment,  battalion,  or  independent 
company  to  be  muftered,  accordmg  to  the  fubdivifion  for 
which  each  perfon  (hall  have  been  inrolled  to  ferve,  and 
(hall  caufe  the  roll  of  each  refpedive  fubdivifion  to  be  pub- 
lickly  called,  and  as  the  name  of  each  perfon  fhall  be  read 
over,  he  (hall  declare  whether  fuch  perfon  is,  or  is  not 
balloted,    f.  72. 

And  if  any  vacancy  (hall  happen  by  the  death  or  dif- 
charge  of  any  perfon  fo  balloted,  or  by  the  expiration  of 
the  term  of  his  fervice,  the  commanding  officer  (hall,  at 
the  next  meeting  for  annual  exercife,  ballot  in  the  manner 
before  diredled,  for  fuch  further  number  as  (hall  be  want- 
ing 


are  required  perfonally  to  appear  at  any  fuofequeut  time  or  '»  appear  at; 
place  of  e-xtrcife,  of  which  like  notice  fhall  be  given  as  excUe^^"^" 
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log  to  complete  the  full  proportion  of  two  thirds  of  the 
number  of  which  fuch  regiment,  &c.  ought  to  confift. 

/  73. 

And  the  men  fo  balloted  (hall  be  trained  and  exercifed  Men  bsHotsa 
for  the  time  and   in  the  manner  before  direded,  durinjr '°  !'\''*"'^'^'f 

r  ILL  •         MJ  Ji  -1        anc  the  remain- 

every  year  for  which  they  are  mrolied,  and  the  remainder  derdifcharged, 
(hall  be  difcharged   from  further  attendance  during  the  re- 
mainder of  the  term  appointed  for  annual  exercife.    /.  74. 

But  the  men  To  difcharged  fliall,  during  the  time  ihey  Thofe difcharg. 
remain  in  the  town  or  place  where  fuch  regiment,  &c.  is  edtobefubjea 
aflembled,  be  fubied  and  liable  to  the  fame  orders,  re^u-  t" military  Jaw 

I     •  »  ■  J  -a.  .  ^L    r     r       I     r  while  they  re- 

lations, penalties  and  puniihnjents,  as   thole  lo  cholen  to  xnatn. 

be  trained  and  exercifed  ;  unltfs  they  (hall  be  ufuaily  refi- 

dent,  or  have  their  place  of  abode  in  fuch  town  or  place. 

Provided  always,  that  fuch  perfons  fo  difcharged  Ihall,  and  Men  difcharged, 

any 
ex- 

-  ercife. 

aforefaid,  and  on  default  of  fuch  appearance,  fhall  be  fub- 
je£t  to  the  fame  penalties  and  punifhments  as  any  other 
perfons  inrolled  to  ferve  are  fubjedt  to.    f.  76. 

Provided  alfo,  that  if  any  inrolled  perfon  who  fliall  not  Perfons  not  bal- 
be  balloted,  fhall  offer  himftlf  as  a  volunteer  to  be  trained  '5*''  'T^y  ^"^^ 
and  exercifed,  in  the  room  of  any  who  fliall  be  balloted,  as  are, 

the  commanding  officer  may  accept  fuch  volunteer  in  the 
room  of  fuch  balloted  perfon,  who  fhall  be  trained  and 
exercifed  in  the  fame  manner,  and  under  the  fame  regu- 
lations, and  for  the  fame  term  as  if  he  had  himfelf  been  bal- 
loted,   /.  77, 

And  every  militia  man  (not  labouring  under  any  infir-  Not'appearlng 
mity  incapacitating  him)  who  (liall  not  appear  at  the  time  ^u  jn'"!^"""^ 
and  place  appointed  for  annual  exercife,  notice  having  been  nual  cxerdfe"" 
publifhed  as  aforefajd,  fhall  be  deemed  a  deferter  ;  or  hav- 
ing joined  the  corps,  fnall  defert  or  abfent  himfelf,  and 
fhall  not  be  apprehended  during  the  time  of  fuch  exercifej 
fhall  in  either  cafe  forfeit  and  pay  20  I,  which  if  not  im- 
mediattly  paid,  onejuflice,  before  whom  he  fhall  be  con- 
vi£led,  fhall  commit  him  to  gaol  for  fix  months,  or  until 
he  fliall  have  paid  the  faid  penalty;    f.  82. 

And  if  the  commanding  officer,  or  adjutant,  or  officer  Manner  of  pro- 
comm^ndinz  the  company  to  which  fuch  offender  belongs,  "edmgtoapprc- 

/l,    11   _         ■     "  •    r  ■  r     \  I  1  1         /I     ,1    .         hend  Inch  ot- 

jnall  receive  information  of  the  place  where  he  fhall  be,  fenders. 
or  refide,  he  may,  by  writing  under  his  hand,  defcribe  fuch 
offender,  and  alfo  certify  that  he  did  not  join  the  regiment 
at  the  time  of  annual  exercife,  or  deferted  during  fuch  ex- 
(crcife  [as  the  cafe  may  be],  and  fend  the  fame  by  a  fer- 
jeant,  corporal,  or  drummer,  to'  the  adjutant  or  ferjeant 

major 
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major  of  the  militia  of  the  county  or  place  wherein  fuch 
offender  is  fuppofed  to  be  ;  and  the  adjutant  or  ferjeant  ma- 
jor, to  whom  fuch  certificate  fhali  be  fent,  fhall  direct  a 
party  of  the  ferjeants,  corporals,  or  drummers  of  the  regi- 
ment to  which  he  belongs,  to  affift  in  apprehending  fuch 
offender,  and  in  conveying  him  before  fome  juftice  of  the 
county  or  place  where  he  is  apprehended,  and  if,  on  con- 
feffion,  or  oath  of  one  wirnefs,  or  the  knowledge  of  fuch 
juftice,  he  fhall  be  found  guilty  of  fuch  offence,  fuch  ad- 
jutant or  ferjeant  major  (hail  order  a  like  party,  to  con- 
vey him  to  the  head  quarters  of  the  corps  of  militia  of  the 
.  next  county  or  place,  in  the  way  to  where  he  belongs, 
and  fliall  deliver  him  to  the  adjutant  or  ferjeant  major 
thereof,  who  (hall  caufe  him  to  be  conveyed  on  in  like 
manner  to  the  next  county  or  place,  until  fuch  offender 
fhall  be  delivered  into  the  cuftody  of  the  adjutant  of  the 
corps  to  which  he  belongs;  who  fhall  take  him  before  a 
luftice  to  be  dealt  with  as  aforefaid.  And  from  the  time 
of  his  being  fo  apprehended,  until  he  is  brought  before 
fuch  juftice,  he  fliall  be  fubfifted  at  the  rate  of  6d  per  day, 
from  the  ftock  of  the  county  or  place  to  which  he  belongs  9 
for  which  fuch  juftice  fhall  make  an  order  upon  the  trea- 
furer  of  fuch  county  or  place,  /.  92. 
Billeting,  It  fhall  be  lawful  for  the  mayors,  bailiffs,  conftables, 

and  other  chief  magiftrates  and  (ifficers  of  cities,  towns, 
pariihes,  tithings,  and  other  places,  and,  in  their  default 
or  abfence,  for  a  juftice  of  the  peace  inhabiting  in  or  near 
fuch  place,  but  for  no  others ;  and  they  are  hereby  required 
to  quarter  and  billet  the  officers  and  private  men,  at  the 
times  when  they  fhall  be  called  out  to  annual  exercife,  in 
inns,  livery  ftables,  alehoufes,  vi<Stualling  houfes,  and  all 
houfes  of  perfons  felling  brandy,  ftrong  waters,  cyder, 
wine,  or  methegl-n,  by  retail;  on  application  to  them 
made  by  the  lieutenant,  or  by  the  colonel  or  commanding 
Serjeants  Sec.  to  officer.  And  when  the  militia  is  not  embodied,  the  may- 
be  billeted  ^j.^  and  Other  chief  maeiftrates  and  officers  as  aforefaid, 

when  the  nulitia  -i-jri  ,r  -t  c        r     j 

aienot embodied,  o^,  in  their  default  or  ablence,  one  jultice  asarorelaid,  may, 
and  are  and  is  required  to  order  and  provide  convenient 
lodging  in  fuch  houfes  as  aforeiaid,  for  the  ferjeants,  cor- 
poral?, and  drummers.    /.  78. 
Stoppages cf pay.      And  during  the  annual  exercife,  the  captain  or  com- 
©f 'txfrcife '""''  rnanding  officer  of  every  company  may  put   the  men  of 
his  company  under  ftoppages  not  exceeding  6d  a  day,  for 
providing  them  with  linen,  ftockings  and  other  neceff'aries, 
and  for  repairing  any  arms  which  fhall  have  been  broken 
or  damaged   by  fuch  perfon's  negle6t ;  but  fhall  account 
with  each  man  for  fuch  ftoppagesj  and  afier  having  deduc- 
ed 
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ed  what  has  been  laid  out,  fhall  pay  hire  the  remainder  (if 
any)  before  he  be  difmifTed  from  fuch  exercife.    /.  87. 

And  if  any  militia  man  fhall  on  his  march,  or  at  the  Men  filling  fick. 
place  of  annual  exercife,  be  difabled  by  ficknefs,  or  other- 
wife,  one  juftice,  or  the  mayor  or  chief  magiftrate  of  any 
city  or  place,  where  fuch  man  fliall  then  be,  by  warrant 
under  his  hand  and  feal,  may. order  fuch  relief  as  he  fhall 
think  reafonable,  to  be  given  to  him  by  the  ofHcers  of  fuch 
parifh  or  place;  which  officers  ftiall,  upon  producing  an 
account  of  fuch  expences  to  the  treafurer  of  the  county  or 
place  for  which  fuch  man  (hall  ferve  (fuch  account  being 
liirft  allowed  under  the  hand  of  one  jufHce)  be  reimburfed 
fuch  expences;  and  fuch  treafurer  (hall  be  allov/ed  the 
fame  in  his  accounts,    /  79. 

And  when  the  militia  fhall  be  called  out  to  be  trained  Carriages  to  be 
and  exercifed,  any  juftice  cf  any  county,  riding,  or  place,  P'^^^'^^''' 
being  thereunto  requited  by  an  order  from  the  lieutenant, 
or  a  deputy  lieutenant,  or  from  the  colonel  or  other  chief 
commiflioned  officer,  of  any  corps  or  detatchment  of  mili- 
tia, being  within  fuch  county,  riding,  or  place,  to  iflue 
his  warrant  to  the  chief  conftables,  petty  conftables,  or 
other  officers,  of  the  hundreds,  parifhes,  tithings,  or 
places,  from,  through,  near,  or  to  which  any  fuch'corps  of 
militia,  or  detachment  thereof  (hall  be  ordered  to  march, 
requiring  them  to  provide  fuch  fufficient  carriages  to  con- 
vey the  arms,  clothes,  accoutrements,  powder,  match,  bul- 
lets, and  other  (tores,  with  able  men  to  drive  fuch  carri- 
ages, as  (hall  be  mentioned  in  fuch  order;  but  in  cafe  fuch 
fufficient  carriages  and  men  cannot  be  provided  within  fuch 
county,  riding,  hundred,  divinon,  or  place;  then  any  juf- 
tice for  any  adjoining  county,  riding,  or  place,  (hall,  upon 
fuch  order  as  aforefaid  being  (hewn  to  him,  ifTue  his  war- 
rant in  like  manner  within  fuch  adjoining  county,  riding, 
or  place,  for  the  purpofes  aforefaid,  to  make  up  fuch  de- 
(iciency  of  carriages  and  men.     /  80. 

And  fuch  lieutenanr,  deputy  lieutenant,  colonel,  or 
other  chief  commiffioned  officer,  requiring  fuch  carriages 
and  men,  (hall  at  the  fame  time  pay  to  every  fuch  chief 
conftable  or  other  officer  for  the  ufe  of  the  perfon  who 
(hall  provide  fuch  carriages  and  men,  the  fum  of  i  s  for 
every  mile  any  waggon  with  five  borfes,  and  any  wain 
with  fix  oxen,  or  with  four  oxen  and  two  horfes  (liall  tra- 
vel ;  and  9d  for  every  mile  any  cart  with  four  horfes  (hall 
travel,  and  fo  in  proportion  for  carriages  drswn  by  a  lefs 
number  of  horfes  or  oxen,  for  which  fuch  chie-'^  conftable 
or  other  officer  (lull  give  a  receipt,    id. 

And 
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And  fuch  chief  conftables,  petty  conflables,  or  othtt 
officers,  (hall  order  and  appoint  fuch  perfons  having  car-i 
riages  within  their  refpe6iive  divifions  as  they  fhall  think 
proper,  to  provide  and  furnifli  fuch  carriages  and  men,  ac- 
cording to  fuch  vk'arrant  ;  which  perfons  fo  ordered  fhall 
provide  and  furnifh  the  fame  accordingly,  for  one  day's 
journey  and  no  more.     id. 

And  in  cafe  any  fuch  chief  conftables,  conftables, 
or  other  ofHcers,  fhall  be  at  any  charge  tor  fuch  carriages, 
over  and  above  Vi'bat  is  fo  received  by  them  as  aforefaid, 
fuch  overplus  fhall  be  borne  by  every  county,  riding,  or 
place  where  fuch  additional  expence  fhall  be  incurred,  and 
be  repaid  to  them  without  fee,  by  the  treafurer  out  of  the 
publick  (lock.  id. 
Mulkesiobe  And  all  mufkets  for  the  fervice  of  the  militia  (hall  be 
marked.  marked  with  the  letter  M,  and  the  name  of  the  county  or 

place  to  whicn  they  belong,    f.  85. 
Selling,  pawn-        And  if  any   militia  man   fhall   fell,  pawn,  or  lofe  any 
ing,  or  rctufmg    Qf  [^jg  arms,  clothes,  or  accoutrements,  or  negledl  or  re- 

to  deliver  up  .    -  i        r  •  j         j  i  • 

clothes,3rms,&c.  f^^^  to  rctum  the  iame  in  good  order,  to  his  captain  or 
perfon  appointed  to  receive  the  fame,  he  fhall  forfeit  not 
exceeding  3 1,  and  if  not  immediately  paid,  the  juilice 
before  v/hom  he  is  convicted  (hall  commit  him  to  the 
houfe  of  corre(5lion  for  any  time  not  exceeding  three 
months,  or  until  fuch  penalty  be  paid.     id. 

Penalty  en  buy-       jf  gpy  perfon  (hall  knowingly  and  willingly  buy,  take 

mg  irmt,  c.  .^  exchange,  conceal,  or  otherwife  receive,  any  arms, 
clothes,  or  accoutrements,  belonging  to  any  militia  man, 
on  any  pretence  whatfcever,  he  (hall  forfeit  5 1  ;  which  if 
not  immediately  paid,  and  he  (hall  not  have  fufficient  goods 
whereon  to  levy  the  fame;  the  juftices  before  whom  he  is 
convicted,  (hall  commit  him  to  gaol  for  three  months,  or 
fhall  caufe  him  to  be  pyblickly  whipped;  at  the  difcretion 
of  fuch  juftice.    /  86. 

Arms,.&c.  to  be  /\„d  the  arms,  when  the  militia  are  not  embodied,  (hall 
epo\:e  .  j^g  j^^pj.  j^^  j-^^j^  convenient  place,  as  the  colonel,  or  (where 

there  is  no  colonel)  cqmmanding  officer  (hall  diredf,  with 
the  approbation  of  the  lieutenant.    /.  90. 

Op?  third  of  the      ^^^   ^^^  jj^jj-j        j.  ^f  jj^g   ferieants,    corporals,    and 

leiKants  &c    to      ,  -     ,,  n         t  rt  •    l.  •        i  • 

jefide  where  the  drummers  (hail  conitantly  reude  withm  the  city,  town,  or 
arms  are  kept,     place  where  the  arms  are  kept,  and  fhall  be  under  the  com- 
mand  of  the  adjutant,  who  (hall  act  in  fuch  command 
under  the  orders  of  the  colonel,  or  (if  there  is  no  colonel) 
commanding  o(ficer.    /,  91. 
AniJnotto  be         And  no  lerjeant,  corporal,  or  drummer,  (hall  be  abfent 
ibfent  without  a  from  fuch  City,  town,  or  place,  without  a  regular  fur- 

fuilough.  j^ugh 
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lough  from  his  colonel  or  commanding  officer ;  on  pain  of 
being  liable  to  be  apprehended  as  a  deferter.     ;W. 

And  fuch  adjutant  {hall  never  abfent  himfelf  from  fuch  Adjutant  not  to 
city,  town,    or   place,  without   leave  of  the  colonel,  or  ^^^^^^"'^ith- 
(where  there  is  no  colonel)  of  the  commanding  officer. 
id. 

Provided  neverthelefs,  that  whenever  fuch  adjutant  (hall  I"  his  abfence, 
be  abfent  with  leave  as  aforefaid,  then  fuch  ferjeants,  cor-  •JJ^'^''^"^""^* 
porals,  and  drummers,  ihail  be  under  the  command  of  the 
ferjeant  major,  or  of  fome  ferjeant  to  be  appointed  by  fuch 
adjutant,  with   the  approbation   of  fuch  colonel  or  com- 
manding officer,  to  aft  as  ferjeant  major  during  the  abfence  \ 
of  fuch  adjutant.     iJ. 

And  the  colonel  or  commanding  officer  of  every  regi-  Return  to  be 
ment,  battalion,  or  independent  company  (hall,  as  often  as  made  to  the  lieu, 
they  (hall  be  called  out  to  annual  exercife,  return  to   his  ^^"*"*  ^*''°'^^*"'' 
majefty's   lieutenant  a  true  flate  thereof  j  and  if  he  fhall 
refufe  or  neglect  for  fix  months  after  the  annual  exercife 
fo  to  do,  he  (hall  forfeit  lool.    f.  S\. 

And  the  adjutant,  or  in  his  abfence  the  ferjeant  major,  Monthly  returns 
fliall  make  a  monthly  return  of  the  true  (late  of  the  fer-  of  the  ferjeants, 
jeants,  corporals,  and  drummers,  to  the  lieutenant  of  the  ^'^^  ^obetnaiG 
county,  and  to  the  commanding  officer;  and  in  default  n°ant.^  '^"^^* 
thereof,  fuch  adjutant  or  ferjeant  major  (hall  be  fubjedt  to 
fuch  punlfhment  as  a  court  martial  (hall  adjudge.    /,  91, 

The  lieutenant,  or  three  deputy  lieutenants  of  every  Return  to  be 

county,  riding,  or  place,  where  the  militia  (hall  be>raifed,  made  to  the 

fliali,  on  or  before  the  25th  day  of  December  yearly,  tranf-  *^'"^  of  the 

^■r  .      ..1         1     1      'r     L  •    •  peace  annually, 

mit  a  certincate  to  the  clerk  of  the  peace,  contammg  an 
account  of  the  names,  number,  and  rank  of  the  officers, 
and  the  number  of  private  rrren  of  the  militia  in  that  year, 
and  the  time  during  which  fuch  militia  hath  been  trained 
and  exercifed ;  and  every  fuch  cleik  of  the  peace  fhall  de- 
liver fuch  certificate  to  the  juftices  at  their  general  quarter 
feffions  next  after  25th  December  yearly,  on  the  day  on 
which  fuch  feffions  (hall  be  opened,  and  the  fame  (hall  be 
filed  amongft  the  records  of  fuch  feffions.    f.  116. 

But  where  no  fuch  certificate  fliall  be  received   by  the  If  "'^  returii  Is 
clerk  of  the  peace  as   aforefaid,  he  (hall  certify  the  fame  ^^^^' 
under  his  hand  and  feal  to  the  juftices  fo  affembled,  and 
the  fame  (hail  be  filed  in  like  manner,     id. 

XL  Cloathing  and  pay. 

The  pay  of  the  embodied  militia  will  be  fpecified  when 
we  come  to  treat  of  their  being  drawn  out  into  aftual  fer- 
vice. 

The 
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The  pay  of  the  unemhodied  militia  is  dire<5ted  by  annual 
a6ts.  That  which  is  here  fpecified  is  the  27  G.  3.  c.  8. 
By  which  it  i&enacievl,  that  in  every  place  where  the  mili- 
tia is  or  ftiall  be  raifed,  the  receiver  general  of  the  land  t^x 
for  fuch  place  ftiall  ifltie  and  pay  as  followeth  : — For  *the 
pay  of  the  faid  militia  for  4  calendar  months  in  advance, 
at  the  rate  of  6s  a  day  for  each  adjutant ;  i  s  for  each/^r- 
jeant^  with  the  addition  of  2s  6d  a  week  for  each  ferjeant 
major',  6d  a  day  for  each  drummer,  wiih  the  addition  of 
6d  a  day  for  each  drum  rnajcr;  and  at  the  rate  of  8  d  a  day 
for  each  corporal  \  and  at  the  rate  of  4d  a  month  for  each 
private  man  and  drummer  for  defraying  contingent  expmces, 
one  penny  whereof  to  be  applied  to  the  hofpital  expences 
when  they  are  out  upon  their  aimual  exercife  ;  and  \o\^ 
half  a  year's  falary  for  the  clerk  of  the  regiment  or  battalion 
at  the  rate  of  50I  a  year  ;  and  to  the  clerk  of  the  general 
meetings  at  the  rate  of  5I  5  s  for  each  meeting  ;  and  to  the 
feveral  cUrki  of  the  fuhdivifion  meetings  at  the  rate  of  1 1  is 
for  each  meeting;  and  alfo  for  cloathing,  after  the  rate  of 
3I  los  for  each  ferjeant,  and  2I  for  each  drummer,  with 
the  addition  of  1 1  for  each  ferjeant  major  and  drum  major ; 
and  2I  for  each  corporal,  and  with  refped  to  the  private 
miiitia  men,  where  they  have  not  been  cloathed  within 
three  years,  at  the  rate  of  1 1  12s  for  each  private  man. 

All  which  fums  of  money  aforefaid  (except  what  {hall 
be  due  to  the  clerks  of  the  meetings,  and  except  what  (hall 
be  due  for  cloathing)  (hall,  where  the  militia  has  never 
been  embodied,  be  paid  by  the  receiver  general  into  the 
hands  of  the  clerk  of  the  regiment  or  battalion,  on  his 
producing  his  warrant  of  appointment  to  fuch  office  under 
the  hand  and  feal  of  his  majefty's  lieutenant ;  and  where 
the  militia  has  been  embodied,  into  the  hands  of  the 
clerk  of  the  regiment  or  battalion,  on  his  producing  his 
warrant  of  appointment  to  fuch  office  under  the  hand  and 
feal  of  the  colonel,  or,  where  there  is  no  colonel,  of  the 
commanding  officer,  notwithftanding  fuch  militia  {hall 
have  been  difembcdied;  and  where  the  militia  {hall  be 
formed  into  independent  companies,  fuch  fums  fhall  be 
paid  by  the  receiver  general  into  the  hands  of  the  refpec- 
tive  captain  of  fuch  independent  company,  or  to  fuch 
perfon  as  fuch  captain  {hall  authorize  to  receive  the  fame. 
/.  2. 

And  the  faid  receiver  general  {hall  alfo,  within  14  days 
after  the  expiration  of  the  third  calendar  month  from  the 
time  of  the  faid  firfl  payment,  make  a  fecood  payment  for 
four  calendar  months  in  advances    and  within  14  days 

after 
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jfter  the  expiration  of  the  third  calendar  month  from  tlic 
lime  of  the  faid  fecond  payment,  make  a  third  payment 
for  four  calendar  months  in  advance  ;  for  the  pay  and 
contingent  expences  of  the  miJitia,  and  for  the  allowances 
to  the  regimental  or  battalion  clerk  :  and  the  receipt  of 
fuch  clerk,  and  of  fuch  captain  of  an  independent  com- 
pany or  of  the  perfon  authorized  by  him  as  aforefaid  to  re- 
ceive the  fame,  fliall  be  a  fufficient  difcharge  to  the  re- 
ceiver general.    itJ. 

And  the  clerk  of  the  regiment  or  battalion  (hall  forth- 
with, after  the  receipt  of  fuch  fums  as  aforefaid,  pay  or 
caufe  to  be  paid  one  calendar  month's  pay  in  advance  to 
the  adjutant ;  and  to  the  captain  or  commanding  officer  of 
each  company  two  months  pay  in  advance  for  the  ferjeants, 
drummers,  and  corporals ;  and  alfo  to  the  commanding 
officer  of  the  company  to  which  the  ferjeant  major  and 
drum  major  fhall  belong,  two  months  pay  in  advance  for 
fuch  ferjeant  and  drum  major;  and  fo  from  time  to  time 
fo  long  as  any  money  on  that  account  (hall  remain  in  his 
hands,    f.  3. 

Which  pay,  every  fuch  captain  or  commanding  officer 
fhall  diflribute  to  each  perfon  belonging  to  his  company, 
as  it  fhall  become  due  ;  and  (hall  once  in  every  year  give 
in  to  the  clerk  of  the  regiment  or  battalion  (or  if  captain 
of  an  independent  company,  to  the  receiver  general) 
an  account  of  the  feveral  payments  he  fhall  have  made 
in  purfuance  of  this  a6l,  according  to  the  following  form : 


County  of  —  Dr. 
Tocafh  received^j  1.  s.  d. 

of  Mr 

regimental   or  bat- 
talion clerk,  or  re-  J 
ceiver  general    (as  ^-    ■  ■  ■ 
the  cafe  JhaU  be),  for  J 
two  months  pay  in  | 
advance,  J 


Vol.  Iir. 


Per  Contra Cr. 

Paid  ferjeant il.s.  d. 

for   days   pay 

from  the  —  day  of 

to  the    

of following. 

Ditto  as  ferjeant  ? 
major.  \ 

Paid  drum-1 

mer days  at  | 

6d,from  the  ■ v 


of 


to    the 


of 


following.  -• 

Dittoasdrumma- (  _, 

corporal 
days  from  the 
of to  the 

of  fol- 


lowing, 
M 


i95 


And 
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And  fhall  pay  back  to  the  faid  clerk  or  to  the  receiver 
general,  as  the  cafe  (hall  be,  the  furplus  (if  any)  remain- 
ing in  his  hands.    /.  3. 

Provided,  that  in  cafe  the  commanding  officer  of  any 
regiment,  battalion,  or  independent  company  {hall  certify 
in  writing  to  the  clerk  of  the  fame,  that  he  hath  difcharged 
any  ferjeant  or  drummer  as  unfit  for  fervice  ;  in  fuch  cafe 
no  pay  fhall  be  ifl'ued  for  the  perfon  fo  difcharged,  until 
another  be  duly  appointed  by  him  :  And  that  no  payment 
be  made  to  any  ferjeant  or  drummer  who  hath  ,been  fo 
difcharged,  or  who  hath  not  previoufly  been  approved  of 
by  the  commanding  officer,  in  cafe  of  vacancy  by  death  or 
otherwife.    f.  4. 

And  the  clerk  of  each  regiment  or  battalion,  out  of  the 
money  hereby  diredled  to  be  paid  to  him  for  defraying  the 
contingent  expenceSy  fliall  yearly  pay  to  the  colonel  or  com- 
manding officer  one  penny  a  month  for  each  private  man 
and  drummer,  for  defraying  the  hofpital expences  during  the 
time  of  the  men's  being  abfent  from  home  on  account  of 
their  annual  exercife ;  and  fhall  from  time  to  time  pay 
fuch  fums  as  may  be  neceflary  for  the  repair  of  arms,  and 
the  carriage  and  removal  thereof,  upon  an  order  in  writ- 
ing figned  by  the  colonel  or  commanding  officer;  and 
after  payment  of  fuch  fums  as  (hall  be  drawn  on  him 
by  fuch  colonel  or  commanding  officer  as  aforefaid,  he 
(hall  yearly  make  up  an  account  of  all  fuch  money,  and 
the  expenditure  thereof,  and  of  the  balance  remaining  in 
his  hands,  which  faid  balance  (hall  form  a  ftock  purfe  for 
the  ufe  of  the  regiment,  and  tranfmit  the  fame  to  the  co- 
lonel or  commanding  officer  to  be  by  him  examined,  al- 
lowed, and  figned  ;  and  the  account  fo  allowed  and  figned 
{hall  be  the  proper  voucher  and  acquittal  of  fuch  clerk  for 
the  application  and  difpofal  of  fuch  money,    f.  5. 

And  the  money  hereby  direcied  to  be  ifTued  for  the  con- 
tingent expences  of  each  independent  company  fhall  be  in 
like  manner  applied  to  the  particular  ufe  of  fuch  independ- 
ent company  by  the  captain  thereof;  and  (hall  yearly  be 
in  like  manner  accounted  for  to  the  receiver  general, 
whofe  allowance  of  fuch  account  (hall  in  like  manner  be 
the  proper  voucher  for  the  expenditure  and  difpofition 
thereof.    /.  6. 

And  the  faid  regimental  or  battalion  clerk  may  retain  to 
his  own   ufe,  out  of  the  money  fo  by  him  received,  fuch 
further  Turns  as  fliall  complete  the  allowance  herein  before 
^made  for  his  falary.    f.  7. 

And  the  receiver  general,  fo  foon  as  he  fhall  receive  a 
warrant  under  the  hand  of  the  colonel  or  commanding  of- 
ficer 
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ficer  certifying  the  receipt  of  the  cloathing,  and  an  order 
from  the  faid  colonel  or  commanding  officer  for  the  md- 
ney  due  for  the  fame  payable  to  the  perfon  who  furnifhed 
the  faid  cloathing,  fliall  pay  the  fum  mentioned  in  fuch 
order  to  the  perfon  entitled  to  receive  the  fame;  who  fhall 
give  a  receipt:  Which  warrant,  order,  and  receipt,  fhall 
be  a  difcharge  to  the  receiver  general.    /.  17. 

And  whenever  his  majefly's  lieutenant,  or  any  three  or 
more  deputy  lieutenants,  fhall  have  fixed  the  days  of  exer- 
cife,  they  (hall,  as  foon  as  may  be,  certify  the  fame  to  the 
receiver  general,  fpecifying  the  number  of  men,  and  the 
number  of  days  they  are  to  be  abfent  from  home  on  ac- 
count of  fuch  exercife;  which  receiver  general  fhall,  with- 
in 14  days  after  the  receipt  of  fuch  certificate,  pay  to  the 
clerk  of  the  regiment  or  battalion,  at  the  rate  of  7  s  6d  a 
day  for  each  captaifi,  and  at  the  rate  of  3s  6d  a  day  for 
each  lieutenant,  and  of  3s  a  day  for  each  enfj^n\  and  alfo 
at  the  rate  of  i  s  a  day  for  each  private  man  balloted  to  be 
trained  and  exercifed,  for  the  number  of  days  he  fhall  be 
abfent  from  home  on  account  of  fuch  exercife;  and  alfo  at 
the  rate  of  is  a  day  for  each  private  man  who  fhall  attend 
the  place  of  annual  exercife,  but  who  fhall  not  have  beea 
balloted  to  be  trained  and  exercifed,  for  any  number  of 
days  not  exceeding  five,  during  which  fuch  men  fhall  be 
abfent  from  home  on  account  of  their  attendance  at  fuch 
place  of  exercife ;  and  in  fuch  counties  where  there  fhall 
be  independent  companies  only,  the  receiver  general  fhall 
pay  to  the  captains  of  the  independent  companies,  at  the 
rate  of  7  s  6d  a  day  for  each  captain,  and  fo  of  the  reft  ; 
in  like  manner  as  aforefaid,  and  the  faid  regimental  or 
battalion  clerks  fliall  forthwith  pay  to  each  captain  of  the 
faid  regiments  or  battalions  the  proportion  of  pay  belong- 
ing to  each  captain,  and  likewife  the  pay  belonging  to 
their  refpedive  companies.    /  8. 

But  no  man  inrolled  for  three  years  only,  and  of  whom 
no  fervice  nor  attendance  is  required,  fhall  be  entitkd  to 
any  pay  or  cloathing,  nor  fhall  have  any  claim  upon  his 
colonel  or  commandmg  officer  for  any  pay,  coat,  hat,  or 
other  article  of  cloachiug,  either  during,  or  at  the  expir- 
ation of  the  term  for  which  he  was  inrolled.    /.  20. 

And  each  captain  fhall  make  up  an  account  of  all  mo- 
ney by  him  received  on  account  of  fuch  exercife,  accord- 
ing to  the  following  form  : 


M  %  County 


i8o 
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County  of 


•  Dr. 
1.  s.  d. 


Tocafli  recelv-' 
ed  of  *  ■  the  re- 
gimental or  bat- 
talion clerk,  (or, 
<—  receiver  ge-  {► 
neral,  as  the  cafe 
fimllbe)  for  — — 

days  pay  of  

men ■ 


Per  Contra' 


-Cr. 

1.  s.  d. 


By  my  pay  as 
captain      

Paid  lieutenant      • 

Paid  enfign 

Paid  —  militia 
men  —  days 

Paid  —  militia"! 
men  —  days  for  | 
their  attendance  at  ^° 
the  place  of  exer-  | 
cife  J 


"Which  account  fhall  be  figned  by  fuch  captain,  and  coun- 
terfigned  by  the  commanding  officer;  and  the  faid  captain 
fhall  within  ten  days  after  the  time  of  fuch  exercife,  deli- 
ver fuch  account,  and  pay  the  balance  (if  any)  to  the  re- 
gimental or  battalion  clerk  ;  or  if  captain  of  an  independ- 
ent company,  to  the  receiver  general,    j.  9. 

Provided  always,  that  where  any  regiment,  battalion, 
or  independent  company  of  militia,  (hall  be  embodied  and 
called  out  -into  a(flual  fervice,  and  thereby  the  officers  and 
private  men  (hall  be  entitled  to  the  fame  pay  as  the  officers 
and  private  m.en  in  his  majeliy's  other  regiments  of  foot 
receive;  all  pay  from  the  receiver  general,  whether 
to  the  adjutants,  ferjeants,  private  militia  men  or  others, 
and  all  money  allowed  as  aforefaid  for  contingent  ex- 
pences,  and  alfo  the  allowance  to  the  clerk  of  the  regi- 
ment or  battalion,  (hall  during  fuch  time  of  actual  fervice 
ceafe  and  not  be  paid.    f.  10. 

And  the  receiver  general  fnall  pay  to  the  clerk  of  the 
general  meetings  his  allowance,  at  the  rate  of  5  1  5  s  for 
each  meetino;,  on  his  producing  an  order  for  that  purpoi'e 
from  his  majefty's  lieutenant,  or  from  three  deputy  lieu- 
tenants afiembled  at  a  general  meeting,    f.  i\. 

And  fiiall  ?,iro  pay  to  each  and  every  the  clerks  of  the 
fubdivifioa  meetings,  their  feveral  allowances  at  the  rate 
.of  il  IS  for  each  meeting;  on  his  or  their  producing  an 
order  or  orders  refpe(3:ively,  from  one  or  more  deputy 
lieutenants  aiTembled  in  the  feveral  fubdivifion  meetings : 
which  order  (hall  be  a  fufficient  difcharge  to  the  receiver 
general,  and  be  allowed  in  his  a< count,     id. 

Provided  aKvays,  that  the  regimental  or  battalion  clerk 

(hall  give  fccurity  to  the  leceiver  general,  by  bond  to  his 

m^jefty,  in  th-  penalty  of  one  half  the  fum  required  for 

the  whole  ye.ir'3  charge  of  the  regiment  or  battalion,  "for 

(4  dul/ 


II 
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duly  anfwering  and  paying  fuch  fums  as  he  fhall  from  time 
to  time  receive,  and  for  duly  accounting  for  the  fame,  and 
for  the  performance  of  his  trufl;  which  bond  fhall  be 
lodged  with  the  receiver  general,  and  by  him  in  cafe  of 
failure  ihail  be  put  in  fuit.    f.  12. 

And  the  faid  clerk  of  the  regiment  or  battalion,  and  the 
captain  of  every  independent  company  of  militia,  flia!)  be- 
tween iVlarch  25,  and  Jurn'  24,  deliver  to  the  receiver 
general  a  fair  account  in  writing,  of  all  money  by  him 
received  and  dilburfed  for  the  fervice  of  the  preceding 
year,  with  proper  vouchers  for  the  Aime;  and  ftiall  pay 
back  to  him  any  furplus  that  fhall  then  be  in  his  hands  : 
which  faid  accounts,  figned  by  fuch  clerk,  or  fuch  captain 
of  an  independent  conipany  refpeftiveiy,  ihi^ll  be  tranfmit- 
ted  by  the  receiver  general  into  the  office  of  the  auditor  of 
the  revenue.    /  13. 

And  in  ca!c  any  regiment,  battalion,  or  independent 
company,  (hall  ceafe  and  determine,  the  fum  of  three 
/hillings  per  day  (hall  be  paid  to  fuch  perfon  as  has  avStu- 
ally  ferved  as  adjutant  to  fuch  regiment,  battalion,  or  in- 
dependent company,  from  the  time  the  fame  fhall  ceafe  to 
the  25th  day  of  March  1788.     /.  21. 

And  all  penalties,  cofts  and  charges  of  fuit,  and  fums 
of  money  for  which  any  perfon  is  by  this  aif  made  an- 
fwerable,  mav  be  recovered  in  any  of  his  majefty's  courts 
of  record  at  IVeJlminJIer.     f.  14. 

And  no  fee  or  gratuity  (hall  be  given  or  paid,  for  any 
warrant  or  fum  of  money,  which  fhall  be  iffued  in  purfu- 
ance  of  this  a6l.    /.  15. 

XIL  Brawn  out  into  aSlualJcwice. 

In  cafe  of  adual   invafion,  or  upon  imminent  danger  Xo  be  dr^wn  out 
thereof,  and    in  all  cafes  of  rebellion   or  infurredtion,  it  in  cafe  cf  inva- 
fliall  be  lawful  for  his  majefly  (the  occafion  being  firft  com-  li*^"-  "^  'e^^l. 
municated  to  parliament,  if  the  parliament  fhall  be  then 
luting;  or  declared  in  council,  and  notified  by  proclama- 
tion, if  no  parliament  fhall  be  then  fitting  or  in  being)  to 
order  his  lieutenants,  or  on  their  death  or  removal  or  ab- 
fence  from  their  refpeclive  counties,  ridings,    or  places, 
three  deputy  lieutf^nants,  with  all  convenient  fpeed,  ■  to 
draw  out  and  embody  all  the  regiments,  battalions,  and 
independent  companies  of  their  refpe£five  counties,  ridings, 
or  pldces,  herein  before  appointed  to  beraifed  and  trained, 
or  fo   many  of  them  as  he  (hall  judge  neceffary,  in  fuch 
manner  as  fhall  be  befl;  adapted  to  the  circumftances  of 
the  danger.     26  G.  3.  c,  107.    /.  95. 
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ratitament  then  And  whenever  the  nniilitia  fhall  be  drawn  out  and  embo- 
tomjet.  died  as  aforefaid,  if  the  parliament  ftiall  then  be  feparated 

by  fiich  adjournment  or  prorogation  as   will  not  expire 
within  14  days,  his  majefty  may  and  fhall  ifTue  a  procla- 
ination  for  the  meeting  of  the  parliament  within  14  days, 
and  the  parliament  (hall  accordingly  meet  and  fit  upon  fuch 
day  as  fhall  be  appointed  by  fuch  proclamation,  and  con- 
tinue to  fit  and  a<5t,  in  like  manner   to  all  intents  and 
purpofes,  as  if  it  had  flood  adjourned  or  prorogued  to  the 
lame  day.    f.  qj. 
To  be  put  under      And  his  majefty  may  put  the  faid  forces  under  the  com- 
the  command  of  ^^j^^  ^f  {^^^)^  general  officers  as  he  (hall  appoint,     id. 
.'indlfd  to  any'       And  direct  them  to  be  led   by  their  refpedive  officers 
put  of  the  king-  into  any  part  of  this  kingdom,  for  the  repelling  and  pre- 
'^'"^"  vcntion  of  any  fuch  invafion,  and  the  (upprefTion  of  any 

rebellion  or  infurreiStion  within  the  fame.     id. 
But  not  to  po  Provided,  that  neither  the  whole  or  any  part  of  the  mi- 

^^^''^'^'^^''S- litia,  (liall  on   any  account  be  carried,  or  ordered  to  go 

out  of  Great  Britain,     f.  96. 
To  be  under  ihe      And   the  officers,    drummers,  and   private   men,  (hall 
comnnand  of       ^^^^  jj^g  ^^^^  ^^f  jj^gjj.  \^^\^„  drawn  out  and  embodied  as 

tneir  officcfs,  and      r        r-\  j         ^-i     l        n     m    i  i  ■  i     • 

fubjea  to  the  aforelaid,  and  until  they  fhall  be  returned  again  to  their 
*as  againft  mu- refpe6five  parilhies  or  phces  of  abode,  remain  under  the 
tinj.  &c.  command  of  fuch  general  officers;  and   during  fuch  time 

as  aforefaid,  all  the  provifions  contained  in  any  a£l  of  par- 
liament which  fhall  be  then  in  force  for  punifhing  mutiny 
and  defertion,  and  for  the  better  payment  of  the  arm.y  and 
their  quarters,  fhall  be  in  force  with  refped  to  the  militia 
in  all  cafes  whatfoever.  /.  95. 
Notice  to  bs  And  the  lieutenant,  or  (on  his  death  or  removal,  or  in 

given  for taifing  }^js  abfence  from  his  countv,  riding,  or  place)  any  three 

the  nr.en.  ,  ,.  ,  '       ,  P  V        /•,  A     mi 

deputy  lieutenants,  to  whom  fuch  order  as  aforefaid  Iriall  be 
directed,  fliall   ifTue  their  orders  to  the  chief  conftables  or 
other  officers  of  the  feveral  hundreds,  rapes,  laths,  wapen- 
.  takes,  or  other  divifions,  within  their  refpe61ive  counties,  rid- 

ings, and  places,  wiih  dire61ions  to  forward  the  fame  imme- 
didtely  to  the  conftables  or  other  officers  of  the  feveral  pa- 
rifhes,  tithings,  and  places  within  their  refpe(flive  divifions; 
and  fuch  conftables  or  other  officeis  fhall  forthwith  caufe 
notice  in  writing  to  be  given  to  the  feveral  militia  men, 
or  left  at  their  ufual  places  of  abode,  to  attend  at  the  time 
and  place  mentioned  in  fuch  order,  f.  98. 
Penattycfnct  Any  if  any  militia  man  Co  ordered  to  be  embodied  as 
appearing.  aforefaid  (not  labouring   under  any  infirmity  incapacitat- 

ing him  to  ferve  as  a  militia  man)  fhall  not  appear  and 
march  in  purfuance  of  fuch  order,  he  fliall  be  liable  to  be 
apprehended  and  punifhed  as  a  deferter.     id. 

And 
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And  if  any  perfon  ftiall  harbour  or  conceal  any  militia  ""bourlng or 
man,  when  ordered  out  into  actual  fervice,  knowing  nim  jj^;^  j^^^; 
to  be  a  militia  man,  he  (hall  forfeit  5I.     id. 

And  from  the  date  of  the  Icing's  warrant  for  drawing  to  be  entitled  to 
out  the  militia  into  a£lual  fervice,  the  officers  and  private  the  fame  pay  a$ 
men  (hall  be  entitled  to  the  fame  pay  as  the  officers   and  the  other  force.. 
private  men  of  his  majefty's  other   regiments  of  foot  re- 
ceive, and  no  other.    /.  103. 

And  there  (hall  be  an  additional   number  of  ferjeants.  An  additional 
corporals,  and  drummers  appointed,  fo  that  there  be  one  "'■""''"  "^'"T 

.'  '  1  J  J     K'nt?,  '^c.  to  be 

ferjeant  and  one  corporal  to  every  20  men,  and  one  ad- ^^ppaj^ted. 
ditional  drummer  to  each  company,    f.  64. 

And  when  the  militia  (hall  be  ordered  out  into  aSual  To  receive  one 
fervice,  the  receiver  general  of  the  land  tax  for  fuch  coun-  ^'"""  ''**'"  '"^* 

^^  oercd  out. 

ty,  riding,  or  place,  (hall  pay  to  the  captain  or  other  com- 
manding officer  of  every  company  fo  ordered  out,  one 
guinea  for  the  ufe  of  every  private  man  belonging  to  his 
company ;  and  alfo  one  guinea  for  every  recruit,  as  early 
as  may  be  after  he  (hall  have  joined  his  company,  while 
out  in  a£tual  fervice;  and  the  money  fo  received  by  fuch 
captain  or  commanding  officer  (or  fo  much  thereof  as  he 
(hall  think  proper)  fliall  be  laid  out  in  the  manner  he  (hall 
think  moft  advantageous  for  each  refpe6live  man;  and  be- 
fore he  is  difcharged,  fuch  captain  or  commanding  officer, 
(hall  account  to  fuch  man  how  the  faid  money  haih  been 
applied,  and  (hall  pay  the  remainder  (if  any)  to  fuch  mi- 
litia man.    f.  lor. 

And  in  cafe  any  perfon  not  poflefled  of  an  eftate  in  land,  Je  receive  alfo 

1  rill  r  I  IL      "om  the  town- 

goods,  or  money,  of  the  clear  value  of  500  I,  and  vvho  u,;  half  the 
(hall  make  oath  that  he  is  not  poflVflcd  of  fuch  eftate,  price  paid  for 
(hall  be  balloted  to  ferve  in  the  militia,  when  drawn  or  volunteeis, 
ordered  out  for  a6lual  fervice,  and  fuch  perfon  (hall  be 
fworn  and  inrolled,  or  provide  a  fubftitute  who  (hall  be 
fworn  and  inrolled  ;  the  churchwardens  or  overfeers  of  the 
place  for  which  he  ferves,  (hall  on  receiving  an  order  (G) 
under  the  hands  of  two  deputy  lieutenants  acting  within 
the  fubdivifion  wherein  fuch  parifh  or  place  is  fituate, 
pay  to  every  fuch  perfon  fo  chofen  by  lot,  any  fum  not 
exceeding  the  fum  which  fuch  deputy  lieutenants  (hall 
adjudge  to  be  as  near  as  may  be,  one  half  of  the  current 
price  then  paid  for  volunteers  in  the  county,  ridmg,  or 
place  where  fuch  perfon  was  fo  chofen,  which  faid  fum 
(hall  be  taken  out  of  the  poor  rate  to  be  made  (as  afore- 
faid)  for  providing  volunteers,  or  in  cafe  no  volunteer 
(hall  be  provided,  then  out  of  a  rate  to  be  made  and  col- 
lected agreeable  to  the  poor  rate.    /  41. 

M  4  And 
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pajir.g  the  lame. 


Exce^tnn,   if 
the  mar.  is  riif- 
pharged  within 
one  month. 


Return  tf>be 
jT.adt-  ot  men 
willing  to  con- 
tinue tbei>-  Ter- 
"A-icc. 
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And  if  any  churchwarden  or  overfeer  (hall  refufe  or 
neglect  to  pay  fuch  money  upon  demand  and  the  pro- 
ducing of  fuch  order,  he  fiiali  forfeit  5I,  half  to  the  perfon 
balloted  in  lieu  of  the  fum  ordered  to  be  paid  to  him  as 
aforefaid.   .  /W. 

Provided,  that  if  fuch  man  chofen  by  ballot  and  ferving 
for  himfelf,  fhall  within  one  month  after  his  inrollment, 
be  difdpproved  of  and  difcharged  by  the  commanding 
officer,  fuch  fum  fl-jall  not  be  paid  to  him,  but  (hall  be 
paid  in  manner  before  mentioned,  to  the  next  perfon 
balloted  in  his  (lead  ;  and  if  any  fubrtitute  fhall  be  difap- 
proved  and  difcharged  in  manner  aforefaid,  then  no  fuch 
fum  fhali  be  paid  to  the  man  fo  balloted,  unlefs  he  fhall 
ferve  himfelf  or  find  another  fiibfti:ute  who  fliall  be  ap- 
proved by  fuch  commanding  officer  as  aforefaid.     id. 

[N.  B.  Although,  by  the  former  part  of  this  fedlion,  the 
deputy  lieutenants  feem  to  have  a  difcretionary  power  to 
give  the  oid'-r  immediately  on  inrollment,  yet  from  the 
latter  part  it  feems  prudent,  if  not  neceflary,  to  withhold 
the  order  for  one  month  aher  the  inrollment;  that  time  being 
allowed  to  the  commanding  officer  to  difapprove  and  dif- 
charge.  Efpecially  as  the  forfeiture  of  5  1  is  incurred  by 
the  churchwarden  or  overfeer  on  bis  refuf^.l  or  negle£l  to 
pay  the  money  en  demand  and  producing  the  order.] 

And  whenever  any  body  of  militia  fhall  be  embodied 
and  abfent  from  the  county,  riding,  or  place  to  which 
it  belongs,  the  comrpanding  officer  fhall  apply  to  every 
man  v.hofe  time  fhall  be  v.ithin  four  months  of  expiring, 
and  who  in  his  judgment  fhall  be  fit  to  ferve,  and  enquire 
if  he  is  willing  to  continue  in  the  fervice  for  fuch  term  as 
any  man  who  fhould  be  then  balloted  would  be  fubjedt 
to,  and  for  v/hat  price  ;  and  fiiall  on  the  firrt  day  of 
'janua^yy  March^  May^  7«6'»  September^  and  November 
refpe6livcly,  or  as  foon  after  as  conveniently  may  be, 
tranfmit  to  the  cleric  of  the  general  meetings,  a  lift  of  all 
fuch  as  he  fhall  find  willing  to  continue  in  the  fervice, 
and  for  what  prices,  which  lift  (hall  be  figned  by  every  fuch 
militia  man,  and  ftiall  be  made  in  the  following  form  ; 


Dated  the 


day 


or 


tiame 

Names  of 

of  the 

the  me-! 

county. 

aflually 
ferving. 

A.  B 

E.   F. 

It  lubfti- 
tutes,  for 
whonj 
they  fe;ve. 

C.  D. 

L.  M. 


Of  the 

panfh 

of 


P. 


in  the 
liun- 
dred  of 


H. 
I. 


Time  of  ler- 
vice^x^iiies 

on  the 


bum    for 
which  they 
engage   to 
fetve. 


Signature 
of  con- 
lent. 


A.  B. 
C.  D. 


i 


And 
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le 


And  the  fignlng  of  the  faid  roll  fliall  be  binding  upon  th< 
perlons  figning  the  fame  to  all  intents  and  purpofes  what- 
foever.    f.  4b. 

And  when  the  term  of  fervice  of  any  perfon  fo  balloted  Bounty  to  te 
and   inrolled   Ihall  be   prolonged  as  aforefaid  beyond  the  term'^cf  p!/vic« 
term  of  five  years,  fuch  receiver  general   fhali  pay  to  the  is  prolonged, 
captain  or  commanding  officer  of  e^ch  company,  the  fum 
of  one  guinea  for  every  perfon   whofe  fervice  (liall  be  fo 
prolonged  ;    and  in  cafe  iuch  term  fhall  be  prolonged  for 
more  tnan  three  years,  then  at  the  end  of  three  years,  he 
fhall  pav  the  like  further  fum  of  one  guinea,  and  fo  on  in 
like  manner  at  the  expiration  of  every  additional  term  of 
three  years  the  like  further  fum  of  one  guinea  ;  which  fhall 
be  laid  out  and  accounted  for  by  fuch  captain  or  command- 
ing officer  in  manner  as  aforefaid.    /.   102. 

No  officer  ferving  in  the   militia,  Ciall  fit  in  any  court  wintia  officers 

martial   upon  the  trial   of  any  officer  or   fohiier  ferving  in  not  to  fit  on  the 

any  of  his   mai'^ny's   other   forces;    nor  fliall   any  officer'"^'  'f  ^^\ 
,.      .        ■  c  \  ■  •    f\    ■>  I-         c  r  '  •  cos  of  the  other 

lervmg  in    any  or  his  majelty  s   other   rorce?,  lit  in   any  forces. 

court  martial  upon   the  trial  of  any  officer  or  private  man 

ferving  in  the  militia.     /.  99. 

When  fuch  militia  (hall  be  again   difembodied  and  dif-  v/hen  dlfem- 

milTed  to  return  to  their  feveral  places  of  abode,  they  fhall  Bodied  to  i.eput 

be   fubiefl   to   the   fame  orders,  diredions,    and   en^n'^e- r''°"  f"/ 

J  '  '  r  ^e       tcoting  as  before 

ments  only,  as  they  were  fubject  to   under  the  provilions  they  were  drawn 
of  this  act  before  they  were  drawn  oat  into  actual  fervice.  °"^« 
/.  104. 

XIII.  Privileges  and  exemptions  of  miliiia  tnen. 

No  officer  who  is  entitled  to  half  pay  fhall  be  Hair.piy  ofli- 
deemed  to  forfeit  or  quit  fuch  half  pay  during  the  time  he  t"^"* 
fliall  ferve  as  lieutenant,  enfign,  adjutant,  battalion  clerk, 
paymalter,  quartermalter,  or  furgeon  in  the  militia,  but 
the  fame  fhall  neverthelefs  continue;  and  inftaad  of  the 
oath  direcled  by  the  a(5l  for  punifhing  mutiny  ana  d^ferllon^ 
iSc.  to  be  taken  by  fuch  officer,  he  (hall  take  the  follow- 
ing oath  : 

/,  A.  B.  do  fwcar,  that  I  had  not,  between  the    . 

any  place  or  employment  of  profit^  civiLpr  military^  under  his 
majejly^  hefides  my  allowance  of  half  poy  as  a  reduced  . 

in  late  regiment  of  f^'^^  ond  except  my  pay 

as  lieutenant^  l^c.   [as  the  cafe  may  he]  for  Jerving  in  a  re- 
giment cf  miliiia. 

And  the  taking  the  faid  oath  (hall,  without  taking  any 
Other  oath,  be  fufficient  to  entitle  fuch  perfon  to  receive 
his  half  pay.    f  63. 

16  And 
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Officers  exempt 

«d  from  the 
cfEcc  of  fherlff. 

May  go  to  vote 
at  eledlons. 


Ixempfed  from 
parilh  oiBces. 


And  highway 

«futy. 

And  from  ferv- 

ing  in  the  fea 

forces. 

May  fet  up 

tradei. 


Art  not  remov- 
»ble  until 
chargeable. 

Chelfea  hofp;- 
tt]. 


And  by  ths  pay  aft  27  G.  3.  c»  8.  /.  16.  (which  is  in 
force  to  25th  March  1788.)  any  perfon  being  on  half 
pay,  or  intitled  to  any  allowance  as  having  ferved  in  any 
or  either  of  the  two  troops  of  horfe  guards,  or  regiment 
of  horfe  reduced,  and  ferving  in  the  militia,  may  receive 
the  fubfiftence  direfted  to  be  paid  to  captains,  lieutenants, 
or  enfigns  j  and  the  fame  (hall  not  be  deemed  a  taking  pay 
fo  as  to  prevent  fuch  perfon  from  receiving  his  half  pay, 
on  his  taking  the  aforefaid  oath  before  fome  juftice. 

No  perfon,  being  an  officer  in  the  militia,  fhall  be 
compelled  to  ferve  the  office  of  flieriff.  26  G.  7,  c.  107. 
/  128. 

And  no  officer  or  private  man  ferving  in  the  militia, 
fhall  be  liable  to  any  penalty  or  punifliment  for  or  on 
account  of  his  abfence  during  the  time  he  fhall  be  going 
to  vote  at  any  eledion  of  a  member  to  ferve  in  parliament, 
or  returning  from  fuch  eledlion.    /.  129. 

No  ferjeant,  corporal,  or  drummer  of  the  militia,  nor 
any  private  man,  (hall,  from  the  time  of  his  inroUment  until 
his  difcharge,  be  compelled  to  ferve  as  a  peace  officer,  or 
parifh  officer.    /.  130. 

Nor  to  perform  any  highway  duty  commonly  called 
Jlatute  work,     id. 

Nor  to  ferve  in  any  of  his  majefty's  fea  forces,     id. 

And  every  perfon  having  ferved  in  the  militia  when 
drawn  out  into  a£tual  fervice,  being  a  married  man,  may 
fet  up  and  exercife  any  trade  in  any  town  or  place  within 
Great  Britain  without  any  molcftation  by  reafon  of  the 
exercifing  fuch  trade;  and  with  and  under  the  fame  pro- 
vifions,  regulations,  and  exceptions  as  any  mariner  or 
foldier  may  do  by  22  G.  2.  c.  44.  /.  131. 

And  no  fuch  militia  man  fhall  be  liable  to  be  removed 
out  of  any  town  or  place  until  he  fhall  become  chargeable 
to  the  parifh.     id. 

Moreover,  ac.y  perfon  being  a  ferjeant  on  the  eftablifh- 
mcnt  of  Che/fea  hoJf>ita I,  at  the  allowance  of  12  d  a  day, 
and  being^appointed  to  ferve  in  the  militia,  may  receive 
the  faid  allowance  together  with  his  pay  from  fuch  mi- 
litia.   /  67. 

And  any  perfon  who  fhall  have  faithfully  ferved  as  a 
ferjeant  in  the  militia  for  15  years,  or  as  a  corporal  ot 
drummer  for  20  years,  and  who  fhall  be  difcharged  on 
account  of  age  or  infirmity,  fhall,  on  the  recommendation 
of  the  commanding  officer  of  the  regiment,  &c.  and  the 
lieutenant,  and  two  deputy  lieutenants  of  the  county  or 
place  to  which  fuch  regiment,  &c.  belongs,  (or  on  the 
death  or  removal,  or  in  the  abfence  of  the  lieutenant,  by 
3  the 
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the  commanding  officer  and  three  deputy  lieutenants,)  be 
entitled  to  examination  at  the  Chelfea  board,  and  be  capa- 
ble to  be  placed  on  the  penfion  of  5d  per  day,  if  the  faid 
board  fhall  judge  him  deferving  thereof.    /  67. 

Provided  neverthelefs,  that  no  perfon  appointed  a  fer- 
jeant  in  the  militia,  after  the  pafling  of  this  act,  fliall  be 
entitled  to  fuch  recompence,  until  he  (hall  have  ferved 
in  the  militia,  or  in  the  army  and  militia  for  20  years, 
id. 

And  if  any  non-commiffioned  officer  or  private  man  of 
the  militia  fhall  be  maimed  or  wounded  in  adtual  fervice, 
heihall  be  equally  entitled  to  the  benefit  oi  Chelfea  bofpital 
with  any  non-commiffioned  officer  or  private  man  belong- 
ing to  his  majefty's  other  forces.    /.  103. 

XIl^.  Vumjloment  for  difohedience  or  defertion. 

Every  adjutant,   ferjeant  major^  ferjeanty  corporal^  drum  Adjutant,  fer. 
mnjor,  and  drummer  of  the  militia,  fhall  be  fubjedl  to  theJ^*"^^*  ^^'  ** 

r.r  n.-  ^-  jjr-  jtll  be  fubjeft  to  the 

acts  tor  punilnmg  mutiny  and  detertion,  and  tor  the  better  n^mj^y  ^^^^ 
payment  of  the  army  and  their  quarters,  and  to  the 
articles  of  war,  under  the  command  of  the  colonel  or 
commanding  officer,  who  may  dire£l  the  holding  of  courts 
martial  whenever  the  regiment  or  battalion  /ball  be  em- 
bodied for  annual  exercife,  for  the  trial  of  any  y^r/Von/ Serjeants,  &c. 

major,  ferjeant,  corporal,  drum  major,  or  drummer  of  fuch  "^^^  ^^  "''^'^  ^y 
_-^         u».   1  r  a"  -^jj-       a  court  martial, 

regiment  or  battalion,  tor  any  offence  committed  during 

the  time  fuch  regiment  or  battalion  was  not  embodied; 

but  fo  that  no  punifhment  fhall  extend  to  life  or  limb. 

/.  88. 

And  any  ferjeant  or  corporal  may,  by  fentence  of  a  May  be  reducej, 
court  martial,  be  reduced  to  a  private  foldier  of  the  militia,  and  difcharged. 
to  ferve  as  fuch  during  any  time  not  exceeding  1 5  months  j 
after  which   time,    if  not   regularly   re  appointed   to  the 
rank  of  a  non-commiffioned  officer,  he  fhall  be  difcharged 
from  the  fervice.    /  89. 

And  if  any  ferjeant,  corporal,  or  drummer  fhall  defert  Serjeants,  cor- 
from  the  regiment  or  battalion  to  which  he  belongs,  any  p°"'^»  °''5''""'* 
conf^able  or  other  officer  of  the  place  where  any" perfon  ™"**^*^"''"^' 
who  may  be  reafonab'y  fufpeded  to  be  fuch  deferter  fhall 
be  found,  may  caufe  him    to  be  apprehended  and  taken 
before  a  neighbouring  juflice  to  be  examined  ;    and  if  on 
confeffion,  or  oath  of  one  witnefs,  or  knowledge  of  fuch 
juftice,  he  fhall  appear  to  be  fuch  deferter,  fuch  juflice 
fhall  commit  him  to  the  county  gaol,  or  houfe  of  correc- 
tion, or  other  publick  prifon  in  or  near  the  place  where  he 
(hall  be  apprehended,  there  to  remain  until  he  fliall  be 

demanded 
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demanded  by  fome  perfon  authorifed  to  receive  him  as 
hertin  after  directed,  f.  92. 
Method  of  reco-  And  fuch  juHice  fliall  tranfmit  an  account  thereof  to  the 
ferte"s '^"''^ ''^*  ^^^^^  o^  ^^^  general  meetings  of  the  county,  riding,  or 
place  to  which  fuch  deferter  belongs  ;  and  the  keeper  of 
fuch  prifon  fhall  receive  the  full  fubfiftence  of  fuch  de- 
ferter for  his  maintenance  during  the  time  he  fhall  con- 
tinue in  his  cufioJy,  but  fhall  not  be  entitled  to  any  fee 
or  reward  on  account  of  his  imprifonment :  And  the 
cleric  of  the  general  meetings  receiving  fuch  account 
fhall  immediately  tranfmit  a  copy  thereof  to  the  colonel  or 
commanding  officer  of  the  regiment  or  battalion  of  his 
county  or  riding,  and  alfo<ro  the  adjutant  or  other  cfHcer 
commanding  the  ferjeants,  corporals,  and  drummers  of 
the  regiment  or  battalion,  and  where  there  are  more  than 
one  regiment  or  battalion,  fuch  clerk  (hall  fend  a  copy  to 
al!  the  colonels  or  commanding  officers,  and  alfo  to  all 
the  adjutants  or  cfEcers  comnnanding  ferjeants,  &c.  And 
the  colonel  or  commarding  officer  of  the  regiment  or  bat- 
talion to  which  fuch  deferter  belongs,  or  the  adjutant  or 
ofHcer  commanding  fuch  ferjeants,  &c.  fhall  immediately 
on  receiving  fuch  copy  as  aforefdid,  ftnd  any  ferjeant, 
corporal,  or  drummer,  or  party  of  ferjeants,  &c.  to  the 
place  where  fuch  deferter  is  fo  confined,  and  fhall  alfo  fend 
an  order  under  his  hand  and  fcal,  to  the  keeper  of  fuch 
prifon,  requiring  him  to  deliver  fuch  deferter  to  the  per- 
fons  therein  named,  which  he  is  required  to  do:  And  the 
ferjeant,  corporal,  or  drunimer  (if  one  only  is  fent  on 
fuch  duty),  to  whom  fuch  deferter  is  oidered  to  be  deli- 
vered, (hall  apply  to  the  adjutant  cr  ferjeant-major  of  the 
regiment  or  battalion  of  the  county,  riding,  or  place 
where  fuch  deferter  fhall  be  confined,  who  fhall  order  a 
fufficient  party  of  the  ferjeants,  corporals,  or  drummers 
under  his  command,  to  affift  in  conveying  fuch  deferter, 
who  ihall  be  conveyed  to  the  adjutant  or  ferjeant-major 
of  the  regiment  or  battalion  to  which  he  belongs,  in  the 
fame  maimer  as  before  directed  for  conveying  private 
militia  men  not  joining  the  annual  exercifej  and  fuch 
adjutant  or  ferjeant-major  ihall  take  fuch  deferter  before  a 
juifice  of  the  county,  riding,  or  place  to  which  he  belongs, 
who  fhall  caufc  him  to  be  conveyed  to  the  common  gaol, 
houfe  of  correction,  or  other  publick  prifon  of  the  county, 
riding,  or  place,  there  to  remain  until  the  regiment  or 
battalion  to  which  he  belongs  fhall  be  embodied  for 
annual  exercife  or  actual  fervice  (which  fliall  firft  happen) ; 
SMii  the  colonel  or  commanding  officer  fhall  then  iflue  an 
order  under  his  hand  and  feal  to  the  keeper  of  the  prifon 

wheie 
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where  fuch  deferter  (hall  be  confined,  requiring  him  to  de- 
liver fuch  deferter  to  the  perfon  therein  named,  which  he  is 
required  to  do.     ?V. 

And  fuch  colonel  or  commanding  officer  flia!!  fummon  To  be  tried  by  a 
and  hold  a  court  martial  for  the  trial  of  fuch  deferter,  in  court mart;al. 
fuch  manner,  and  with  the  fame  power  and  authority  as 
fhail  be  given  and  diredled  by  any  a£l  v/hich  fhall  be 
then  in  force  for  punijhing  ?nutiny  and  dejertion^  hz.  and  if 
upon  fuch  trial,  fuch  deferter  fhall  be  found  guilty,  he 
fhall  be  punilhed  in  fuch  manner  as  fuch  court  martial 
fhall  think  fit,  according  to  the  powers  and  provifions  of 
fuch  a£f,  and  of  the  articles  of  war  \  but  not  to  extend  to 
life  or  limb.     id. 

And  all  gaolers  and  keepers  of  prifons,  if  required  by  Gaolers  ar*  re- 
fuch  ferjeants,  corporals,  or  drummers  employed  in  con- "^i^'r  d  toierejvc 
veying  any   fuch  deferters  to  the  regiment  or  battalion  to   *''^"* 
which  they  belong,  (hall  receive  into  their  cuftody  and 
confine  fuch  ofFdnders  for  fuch  time  as  (hall  be  required, 
not  exceeding  24  hours ;  on  pain  of  forfeiting  20  s,     id. 

And  all  fuch  ferjeants,  corporals,  and  drummers,  while  Serjeants,  &c. 
employed  in  executing;  fuch  duty  as  aforefaid,  fliall  be  bil-  T^^Tt'?T' 
leted  m  like  manner  as  ferjeants,   corporals,  or  drummers  to  be  billeted. 
belonging  to  the  other  forces  employed  in  apprehending 
and  conveying  deferters,  are  to  be  billeted,     id. 

And  the  juftice  before  whom  any  deferter  fhall  be  con-  Reward  forap. 
vifted,  (hall  ilTue  his  warrant  to  the  clerk  of  the  regiment  f^'^'jg^j"'^'"^  ^«- 
or  battalion  to  which  fuch  deferter  (hall  belong,  cr  (where 
there  is  no  clerk)  to  the  commanding  officer,  requiring  fuch 
clerk  or  commanding  officer  to  pay  20  s  out  of  the  regi- 
mental ftock  to  the  perfon  who  apprehended  fuch  deferter, 
which  fuch  clerk  or  commanding  officer  is  required  to  pay 
accordingly  upon  demand.    J.  93. 

And  if  any  perfon  fhall  harbour,  conceal,  or  affift  any  Co^eallngde- 
deferter,  knowing  him  to  be  a  deferter,  he  (hall  forfeit  5I.  ^"tc«« 
/  94. 

And  if  any  ferjeant,  corporal,  or  drummer,  being  ap-  Serjeants,  &c. 
pointed  to  refide  where,  the  arms  are  kept  as  before  di- ^'''^"'''^s''^^'"- 
recSled,  (hall  be  abfent  from  fuch  city,  town,  or  place,  fu/i"^hto°be 
where  fuch  arms  are  kept,  without  a  regular  furlough  from  deemcddefemrs, 
his  colonel,  or  (where  there  is  no  colonel)  from  the  com- 
manding officer,  he  Ihall  be  liable  to  be  apprehended  as  a 
deferter.    /.  91.       - 


XF.  Pro- 
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S!0iUm  (New). 

Xy.  Proceedings  where  the  militia  Jhall  not  he  raifed 
annually. 

And  whereas  it  may  happen  through  negle«5l  or  other- 
wife,  that  in  feme  county  or  place,  the  militia  may  not 
be  raifed  as  aforefaid ;  and  it  is  reafonable,  that  all  his 
majefty's  fubjedls  fliould  contribute  equally  towards  the 
expence  of  raifing  and  fupporting  a  militia  for  the  defence 
of  the  kingdom  ;  it  is  enadted,  that  in  every  county  and 
place  where  no  certificate  fhall  have  been  tranfmltted  to 
the  clerk  of  the  peace  of  the  militia  having  been  raifed  ac- 
cording to  the  dixcdions  of  this  aft,  he  {hall  certify  the 
fame  under  his  hand  and  feal  to  the  juftices  at  their  quarter 
feffions  next  after  the  25th  day  of  December  yearly,  which 
certificate  (hall  be  filed  amongft  the  records  of  fuch  {e[' 
fions.  And  the  fum  of  5I  fhall  be  annually  paid  in  lieu 
of  every  militia  man  directed  to  be  raifed  within  fuch 
county  or  place,    f.  116,  117. 

And  the  juftices  at  their  fefTions  to  be  held  next  after 
the  25th  of  December  annually,  fhall  rate  and  alTefs  the 
faid  fum  of  5 1  per  man  as  aforefaid,  upon  every  fuch 
county  or  place  in  like  manner  as  the  county  rate. 
/.  117. 

Provided  that  no  perfon  refiding  or  having  an  eftate 
within  fuch  county  or  place,  who  (hall  have  ferved  as  an 
officer  for  four  years,  or  fhall  be  then  ferving  in  the  militia 
as  an  officer,  fhall  be  liable  to  pay  any  part  of  the  faid 
rate,  provided  he  fhall  have  delivered  a  certificate  of  fuch 
fervice  to  the  clerk  of  the  peace  for  the  county  or  place 
wherein  he  (hall  claim  fuch  exemption,  and  alfo  a  lift  of 
his  tenants  and  their  places  of  abode,  and  (hall  fign  the 
fame ;  which  certificate  and  lift  (hall  in  like  manner  be  filed 
at  the  feffions  :  and  whenever  fuch  afTelTment  (hall  be  or- 
dered to  be  raifed  within  fuch  county  or  place,  fuch  clerk 
of  the  peace  (hall  certify  to  the  high  conftables,  the  names 
of  the  perfons  whofe  certificate  (hall  have  been  fo  filed, 
and  the  names  of  their  tenants  inferted  in  fuch  lift;  which 
fhall  be  tranfmitted  by  fuch  high  conftables  to  the  petty 
conftables  of  every  townfhip  or  place  wherein  the  lands 
of  fuch  perfon  are  fituate,  in  order  that  the  fame  may  not 
be  charged  to  fuch  afTeflment.     id. 

And  where  a  certain  number  of  militia  men  aredlre<3ed 
to  be  raifed  for  any  county,  together  with  any  city  or  town 
being  a  county  of  itfelf,  and  the  militia  (hall  not  be  raifed 
for  fuch  county,  city,  or  town  ;  the  payment  of  the  faid 
fum  of  5I  per  man,  (hall  be  divided  and  apportioned  be- 
tween 
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tween  them,  in  like  proportion  as  the  refpecSiIve  quotas 
paid  by  them  to  the  land  tax  bear  to  each  other,  unlels 
the  apportionment  of  the  number  of  fuch  militia  men  fhall 
adlually  have  been  made  in  purfuance  of  the  lifts  diredted 
to  be  returned  as  aforefaid,  in  which  cafe  the  fame  Ihall  be 
borne  in  fuch  proportions  as  the  refpedlive  numbers  of  militia 
men  fo  apportioned  to  be  raifed  by  fuch  county,  and  fuch 
city  or  town,  bear  to  each  other.    /.  118. 

And  whereas  there  are  feveral  cities,  towns,  and  places  Where  thfre  are 
which  de  not  contribute  to  the  county  rates,  and  doubts  "°  """!?  '''^*'» 

,  J.         .'  !••     the  aUellment  to 

may  arife  whether  fuch  places  can  be  legally  rated,  it  is  be  raifed  by  the 

enadled,  that  in  all  fuch  places  not  rated  to  the  county  rate,  poor  rate. 

fuch  proportion  of  the  faid  fum  of  5  1  per  man  fhall  be 

levied  by  a  feparate  afleflmenr,  in  like  manner  as  the  poor 

rate,  by  the  churchwardens  and  ovcrfeers,  who  (hall  pay 

over  the  fame  to  the  treafurer  of  the  county  with  which 

fuch  city,  town,  or  place,  (hall  be  joined,    f.  119. 

And  when  the  money  which  ought  to  have  been  paid  by  And  if  not  paid 
fuch  city,  town  or  place  not  rated  to  the  county  rate,  (hail  •'^fo'^s  '^  J""* 

1  -1  I  /-  fi  fr-iir         aanually,  to  be 

not  be  paid  to  the  treafurer  or  the  county  as  aforefaid,  before  Uviedbydifttefs. 
thefirft  day  oifuney  curly  ^  the  juftices  at  their  next  Midfum- 
mer  feilions,  (hall  ifTue  an  order  to  the  overfeers  of  the  poor 
of  every  parifli  or  place  within  fuch  city,  town,  or  place, 
requiring  them  to  certify  and  return  to  the  next  Michael- 
mas fefllons,  the  feveral  quotas  that  every  fuch  divifion 
pays  to  the  land  tax  for  that  year;  and  on  fuch  certificate 
and  return  being  made,  the  juftices  at  the  faid  Michaelmas 
feflions,  (hall  by  warrant  to  the  conftable  of  every  fuch 
pari(h  or  divifion,  levy  the  fame  by  diftrefs  of  the  goods 
and  chattels  of  the  churchwardens  and  overfeers  of  fuch 
pari(h  or  divifion,  who  (hall  be  reimburfed  the  money  fo 
levied  on  them  refpeitively,  by  the  fame  ways  and  means 
as  money  expended  for  the  relief  of  the  poor.    f.  121. 

And  where  any  town  lies  in  two  counties,  the  money  Where  a  towa 
to  be  paid  by  fuch  town  (hall  be  paid  to  the  treafurer  of  H"'"^*°"''"' 
the  county  wherein  the  church  is  fituate.    f.  120. 

And  the  treafurer  who  (hall  receive  the  fum  of  5 1  per  The  treafurer  ta 
man  as  aforefaid,  or  any  part  thereof,  (hall  pay  the  fame  pay  the  aflefT- 

...  ,  ,  •    "^        .  I      /-     i_      »       J   ..  nient  to  the  re- 

within  one  month  to  the  receiver  general  or  the  >and  tax,  ceiver  general  of 

who  (hall  give  a  receipt  for  the  fame,  which  receipt  (hall  the  laud  tas. 

be  a  fufficient  difcharge  for  the  payment ;    and  when  the 

whole  fum  (hall  be  fo  paid,  fuch  payment  fhali  be  a  full 

difcharge  and  indemnification  to  fuch  county  or  place,  for 

not  raifing  the  militia  for  the  year  in  refpe<fl  whereof  fucii 

payment  (hall  be  made.    f.  122. 

And  fuch  treafurer  (hall  be  allowed   i  d  in  the  pound  To  have  an  al. 

upon  the  whole  fum  fo  by  him  received  and  oaid,  which  lowance  for  hi« 

j^g  trouble. 
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be  may  detain  out  of  the  money  fo  received  before  pay- 
ment  to  the  receiver  general,   f,  123. 

And  every  hii,h  conftable,  petty  conftable,  church- 
warden, and  ove:feer,  who  {hah  ait  in  the  raifing  and  col- 
lecting the  faid  money,  fhaL  refpedlively  be  allowed  and 
paid  by  fuch  treafurer  I  d  in  the  pound  of  all  fuch  money, 
and  fuch  treafurer  may  dedudl  the  fame  out  of  the  money 
fo  received  by  him,  and  pay  the  refpedlive  proportions 
thereof  to  fuch  high  conftables  and  other  ofHcers  afore- 
faid.     id. 

And  fuch  clerk  of  the  peace  fhall  within  fourteen  days 
after  the  feffions  holden  next  after  25th  DicewUr  yearly, 
tranfmit  to  the  treafury,  and  alfo  to  the  receiver  general  of 
the  land  tax,  a  copy  figned  by  him  of  every  certificate 
which  fhall  have  been  received  as  aforefaid,  and  where 
fuch  certificate  fhall  have  been  omitted,  he  fhall  in  like 
manner  certify  fuch  ominion,  and  that  he  hath  certified 
the  fame  to  the  juftices  at  fuch  fefljons,  and  required  them 
to  proceed  according  to  the  diredlions  of  this  adl;  and 
fuch  clerk  of  the  pi;ace  fhall  alfo  certify  v/hat  proceedings 
have  bet-n  had  at  fuch  feffions,  in  relation  to  the  affeffing 
and  raifing  the  faid  money  where  the  militia  (hall  not  have 
been  raifed  :  and  in  cafe  fuch  juflices  fhall  omit,  negledt, 
or  refufe  to  proceed  to  raife  the  faid  money,  then  fuch 
clerk  of  the  peace  fliall  within  fourteen  days  next  after 
fuch  feffions,  certify  to  the  folicitor  of  the  treafury  fuch 
omiffion,  negled,  or  refufal,  and  the  names  of  the  juftices 
who  fliall  be  prefent  at  fuch  feflions ;  and  fuch  folicitor 
(hall  proceed  by  all  legal  means  to  compel  fuch  juftices  to 
pay  due  obedience  to  this  a£t,  and  caufe  the  faid  money  to 
be  raifed  and  paid.    /  124,  125. 

And  if  any  clerk  of  the  peace  fliall  refufe  or  wilfully  ne- 
gledl  to  receive,  deliver,  file,  make,  record,  or  tranfmit 
any  fuch  certificate  as  aforefaid,  he  fliall  forfeit  lool  and 
his  ofHce,  and  be  rendered  incapable  of  having,  receiving, 
or  holding  any  office  of  truft,  civil  or  military,  under  the 
crown,    f.  126. 

And  if  any  receiver  general,  treafurer,  chief  conftable, 

petty  conftable,  or  other  officer,   who  ought  to  affift  in 

lfficersfor*'neg-  "ifing  and  colleaing  the  faid  money,  (hall  wilfully  omit, 

left  of  duty.       or  neglecSl,  or  refufe  to  adt  and  affift  therein  according;  to 

the  diredions  of  this  a>5i  ;  every  fuch  receiver  general  or 

treafurer  fhall  forfeit  200 1 ;  chief  conftable  50  Ij  petty 

conftable  or  other  officer  20 1.     id. 

Solicitor  of  the        And  fuch    foUcitor  of  the  treafury   fhall  profecute  all 

treafury  to  pro-    f^^-j^  jufticcs,   fcceivers    general,    treasurers,    and    other 

fccute,  officers,  who  Ihall   negledl   or  refufe   to  perform  their 

duty 


Penalty  on  ths 
tlerk  of  the 
peace  for  neg- 
]e£t  of  duty. 


Penalties  on  the 
reoeivets,  trea- 
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duty  as  aforelaid  j    and  in  default  thereof  he  fhall  forfeit 
500 1.     id, 

XV I.  General  poiver  of  enforcing  the  execution  hereof, 

BefiHes  the  particulai'  penalties  for  particular  offences  as  ConrtablesanJ 
above  fpecified,  there  are  feveral  general  diredlions  for  en-  a|t/nd!  ""'^ '** 
forcing  the  execution  of  this  act,  which  are  as  follow  : 

Two  deputy  lieutenants  within  any  fubdivifion  may 
from  time  to  time  ifTue  their  order  or  warrant  under  their 
hands  and  feals,  requiring  the  attendance  of  any  conftable, 
tithingman,  headborough,  of  other  officer  of  any  parifh, 
tithing  or  place,  within  fuch  fubdivifion,  at  fuch  time  and 
place  as  in  fuch  order  or  warrant  fhall  beexprefled  ;  and  if 
any  fuch  officer  fhall  refufe  or  negle6l  to  appear  according 
to  fuch  order,  or  if  any  chief  conftable  or  other  ofHcer  of 
any  hundred,  rape,  lath,  wapentake,  or  other  divifion,  or 
any  fuch  conftable  or  other  officer  of  fuch  parifh,  tithing 
or  place,  fhall  refufe  or  negledt  to  return  any  fuch  lifts  as 
before  dire£led,  or  to  comply  with  fuch  orders  and  direc- 
tions as  he  fhall  from  lime  to  time  receive  from  fuch  de- 
puty lieutenants  in  purfuance  of  this  a6l,  or  fhall  in 
making  fuch  return  be  guilty  of  any  fraud  or  wilful  par- 
tiality, or  grofs  negledl  in  his  duty,  fuch  deputy  lieute- 
nants are  impowered  and  required  to  commit  fuch  offender 
to  gaol  for  one  month,  or  at  their  difcretion  may  fine  him 
not  exceeding  5 1,  nor  lefs  than  40s.    f.  30. 

And  in  all  cafes  in  the  execution  of  this  a£t,  when  any  Power  to  ai^nal- 
matter  or  thing  is  directed  to  be  enquired  of,  or  examined  m^ef  oati^s. 
into,  upon  the  oath  of  any  witnefs  before  the  lieutenant, 
or  any  deputy  lieutenant,  or  juftice,  fuch  lieutenant,  deputy 
lieutenant,  or  juftice,  is  authorifed  to  adminifter  fuch  oath, 
/.  52. 

And    the  provifions  of  24  G.  2..  f*  44*  fo"*  rendering  Inaemmty  of 
juftices  more  fafe  in  the  execution  of  their  office,  (hall  ex-  I'^utenjnts  .nJ 

J  _ .         ,  deputy  iieuiso 

tend  to  all  lieutenants  and  deputy  lieutenants  acting  in  the  nants. 
execution  of  this  or  any   other  a<5l  relating  to  the  mi- 
litia,  in  like   manner,    and    as    fuily   and   effeilually    as 
the  fame  extend  to  juftices  in  the  execution  of  their  office, 
/.  127. 

All  fines,  penalties,  and  forfeitures,  by  this  ait  impofed  Gen«?l  levying 
exceeding  20 1,  fhall  be  recovered  in  the  courts  at  IViJ}^  ^  fa-eauies. 
minfler  \    if  not  exceeding  20 1,  fhall  upon  proof  on  oath 
before  one  juftice,  be  levied  by  diftrefs,  and  for  want  of 
fufficient  diftrefs,  fuch  juftice  (hall  (in  all  cafes  where  no 
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Cetlorari, 


Ticble  cofts. 


particular  times  of  comitiitment  is  herein  before  direfled) 
commit  fuch  offender  to  the  common  gaol  for  any  time  not 
exceeding  three  months.    /.  132. 

And  the  money  arifing  from  fuch  fines,  penalties,  and 
forfeitures,  the  application  whereof  is  not  otherwife  parti- 
cularly diredted,  (hall  be  paid  to  the  clerk,  or  (where 
there  is  no  clerk)  tof  the  commanding  ofHcer  of  the  re- 
giment or  battaUon,  and  fhall  be  made  part  of  the  publick 
iiock.     id. 

'i  he  fevcral  towns  and  places  in  the  a£l  mentioned,  and 
deemed  to  be  fituate  within,  and  part  of  the  feveral  coun- 
ties, ridings,  and  places  aforefaid,  for  the  purpofes  of  this 
act  (hall  be  fubjedt  to  the  jurifdi6lion  and  authority  of  the 
lieutenants,  deputy  lieutenants,  juftices  of  the  peace, 
and  other  officers  of  the  refpeilive  counties,  ridings,  and 
places,  within  which,  fuch  towns  and  places  are  hereby 
deemed  to  be  fituate.    /..  ic8. 

No  order  or  conviction,  by  virtue  of  this  afl,  Ihall  be  re- 
moved by  certiorari,  nor  execution  or  other  proceedings 
upon  fuch  order  be  fuperfeded  thereby,    f.   133. 

If  any  fuit  be  commenced  againft  any  perfon,  for  any 
thing  done  in  purfuance  of  this  adt ;  the  a6lion  fhall  be  laid 
in  the  proper  county,  wiihin  fix  months,  and  not  after- 
wards ;  and  the  defendant  may  plead  the  general  ifl'ue,  and 
if  he  prevails  fhall  have  treble  cofts. /.   134. 


The  city  of 
don. 


Th«  tower  han 


,XVL  Excepticr.s  %vith  refpe^f  to  particular  places. 

L''"-  His  majefty's  lieutenants  com-miffioned  for  the  militia  of 
the  city  of  London,  fliall  continue  to  lift  and  levy  the  train- 
ed bands  and  auxiliaries  of  the  faid  city  in  manner  as  here- 
tofore,   f.  wo. 

It  ihni!  be  lawful  fc;r  the  ccnRable  of  the  tower,  or  lieu- 
tenant of  the  tower  hamlets,  for  the  time  being,  from  time 
to  tiire  to  appoint  his  deputy  lieutenants,  and  to  give  com- 
miflions  to  a  proper  number  of  cfTicers  to  train  and  difci- 
pline  the  militia  to  be  raifed  within  and  for  the  faid  divifion, 
purfuant  to  the  ffatute  of  the  13  b"  14  C.  2.  and  to  form 
the  fame  into  two  regiments  of  eight  ccmpaiMe>?  each,  in 
(uch  manner  as  the  faid  conltabje  or  lieutenant  hath  ufed 
to  ^o  :  and  alfo  for  defraying  the  neceilary  charge  of  tro- 
phies and  other  incident  expences  of  the  militia  of  the  fame 
divifion,  it  fnall  be  lawful  for  his  majelly's  faid  conftabic 
or  lieutenant,  to  continue  to  raife  in  every  year  the  propor- 
tion of  a  \o\ir,h  part  of  one  month's  affefTment  of  trophy 
money,  wi:h:n  the  faid  divifion  or  hamlets,  in  fuch  manner 

as 
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as  he  hath  ufed  to  do  by  the  faid  ad  of  the  13  &  14  C.  2. 
id.  /.HI. 

And  when  fuch  lieuten'^t  JJjall  he  out  of  the  kingdom,  the 
deputy  lieutenants  of  the  faid  hamlets,  or  the  major  part  of 
them  aflsmblcd  at  a  publick  meeting  to  be  called  for  that 
purpofe,  may  do  ail  things  relating,  to  the  faid  militia  of 
the  faid  hamlets,  which  might  have  been  done  by  the  faid 
lieutenant ;  and  no  commiiTion,  warrant,  or  appointment 
granted  or  made  to  any  deputy  lieutenant  or  other  peifon 
eoncerning  the  militia  of  the  faid  hamlets,  (hall  be  void  by 
the  death  or  removal  of  the  lieutenant,    f.  112. 

And  his  majefiry's  faid  conllahle  of  the  tower,  or  lieute- 
nant of  the  tower  hamlets,  (hall  appoint  a  treafurer  of  the 
faid  trophy  mon^y,  for  receivina;  and  paying  fuch  monies  as 
fhall  be  levied  by  the  faid  acl  of  C.  2.  who  fliall  yearly  ac- 
count in  writing  and  upon  oath  for  the  fame  to  the  faid 
conftable  or  lieutenant  or  his  deputy  lieutenants  or  any 
three  of  them  ;  which  account  (hall  be  certified  to  the 
juftices  for  the  faid  divifion  at  their  next  feffions.  And  the 
faid  conftable  or  lieutenant  fhall  not  iffue  cut  warrants  for 
raifing  any  trophy  money,  until  the  jufUces  at  fuch  fcllions 
fhall  have  examined,  ftated  and  allowed  the  accounts  of 
the  trophy  money  raifed  for  the  preceding  year,  and  cer- 
tify the  fame  under  the  hands  and  feals  of  four  fuch  juf- 
tices j  unlefs  where  it  (LjH  appear  to  fuch  juftices,  that  by 
reafon  of  the  death  of  fuch  treafurer  or  otherwife,  fuch  ac- 
counts cannot  be  pail'ed.    /.   113. 

Nothing  in  this  a6t  fhall  extend  tc  the  tinners  in  Devon  jije  ftanna;i»s. 
and  Cornu)all\  but  the  lord  warden  of  the  flannaries  for  the 
time  being,  in  purfuance  of  his  majefly's  commiffion  in 
that  beha!f,  and  fuch  as  he  fnall  commiflTionate  and  autho- 
rize under  him,  (hall  ufe  the  like  powers,  and  array,  alfef?, 
arm,  mufterand  exercife  the  faid  tinners,  as  has  been  here- 
tofore ufed,  and  according  to  the  ancient  privileges  and 
cufl'.ms  of  the  ftannaries.    f.    109. 

The  lord  warden  of  the  cinque  ports,  two  ancient  The  cinque 
towns,  and  their  member?,  and  in  his  abfence  his  lieutenant  poft»t 
or  lieutenants,  (hall  put  in  execution  within  the  fame  all 
the  powers  and  authorities  granted  by  this  aft,  in  like  man- 
ner as  his  majefty's  lieutenants  of  counties  and  their  deputy 
lieutenants  may  do;  and  may  keep  up  and  continue  the 
ufual  numbtr  of  loldiers  in  the  faid  ports,  towns  and  mem- 
bers, unlefs  he  or  they  find  caufe  toleficn  the  fame:  and  the 
militia  of  the  faid  ports,  towns  and  members,  (hall  rerriain 
feparate  from  the  militia  of  the  feveral  counties  within  which 
the  faiJ  ports,  towns  and  members  are  fituate.    /.  114. 
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Countiesef  j„  ^^^  countics    of  Sufex  and  Ea/i  Kent^xhz  church- 

wardens  and  overieers  or  the   poor  of  the  feveral  parilhes 
lha!l  exL-cute  the  powers  given  elfewhere  to  the  conftables 
and  other  peace-officers,    f.   115. 
Ifls  of  Wight.         After  the  number  of  perfons,  which  the  IJJe  of  Wight  is 
to  furnifti  to  the  militia  of  the  county  o^  Southampton^  fhall 
have  been  appointed  by  his  majefty's  lieutenant  and  the  de- 
puty lieutenants,  or  by  the  deputy  lieutenants   of  the  faid 
county  at  large;  the  governor  of  the  faid  ifland  (hall  ap- 
point the  officers  of  the  militia  there,  as  his  majefty's  lieu- 
tenants of  counties  may  do ;  and  Ihall  appoint  five  or  more 
deputies  to  a£i  with  him  j   which  deputies  .md  officers  flialt 
be  qualified  and  zfA  as  is  prcfcribed  with  refpe£l  to  like  of- 
ficers in  Wales .     And  the  militia  of  the  faid  ifland  (hall  be 
laifed  in  the  fame  manner  as  the  militia  of  the  county  of 
Southampton^  and   (hall  be  deemed  a  part  of  the  militia  of 
the  faid  county.     And  after  the  fame  fnall  be  fo  raifed,  the 
governor,  lieutenant  governor  and  deputies  fhall  order  and 
direiSl  the  traiiiing  and  exercifing  the  militia  within  the  faid 
illand,  in  the  fame  manner  as  the  lieutenants  and  deputy 
lieutenants  may  do  elfewhere.    f.   106. 
Berwick  upon  AH   provifions  made  for  the  county  of  Northumberland 

Tweed.  ^j^j  jj^^  militia  thereof,  (hall  be  in  force  with  refpe6t  to  the 

town  of  Benvick  upon  'tiveed^  except  only  as  to  the  particu- 
«  lars  here  exprefTed  and  otherwife  provided  for:   and  out  of 

the  perfons  returned  in  the  lifts  for  the  faid  town  a  number 
of  private  militia  men  (hall  be  chofen  by  lot  to  ferve  for  the 
faid  town,  in  the  fame  proportion  with  the  private  militia 
men  appointed  to  ferve  for  the  other  refpeiStive  hundreds, 
wards,  and  other  divifions  within  the  faid  county  of  North- 
umberland :  and  if  perfons  can  be  found  within  thp  faid  tov/n 
and  liberties  thereof,  viath  fuch  qualifications  as  are  re- 
quired for  deputy  lieutenants  and  officers  within  cities  and 
towns  which  are  counties  of  themfelves;  the  chief  magi- 
ftrate  of  the  faid  town  of  Berzu'uk  fhall  appoint  five  deputy 
lieutenants,  and  fuch  number  of  officers  of  the  militia  as 
(hall  be  proportionable  to  the  number  of  militia  men  which 
the  faid  tovi/n  fh-^11  raife,  as  their  quota  towards  the  mili;ia 
of  the  county  of  Northumberland.  And  the  fakl  militia  (hall 
annually  join  the  militia  of  the  county  of  Northumberland, 
and  be  exercifed  together,  and  (hall  then,,  and  alfo  in  time 
of  a£iual  fervice,  be  deemed  the  militia  of  the  county  of 
JV(j?//;z//wZ'^r/t?«^  for  i,he  purpofes  aforefaid.  f.  105. 
•  The  inhabitants  of  the  conllablery  oiCraike^  a  parcel  of 

the  county  of  Durham  furrounded  by  the  North  Riding  of 
the  county  of  Tori,  (hall  ferve  in  tke  militia  of  the  faid 
North  Riding.    /.  107. 

The 
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■    The  inhabitants  of  that  part  of  the  parifli  of  Ala hr  that  M«ksr. 
lies  in  the  county  of  Cornwall^  (hall  ferve  in  the  militia  of 
the  faid  county.     ;V. 

The  inhabitants  of  the  town  and  parifh  of  lVokwgham^^°^^^l^^^' 
fhall  ferve  in  and  be  trained  and  exercifed  with  the  militia 
of  the  county  of  ^^r/^f.     id. 

The  inhabitants  of  the  townfbip  of  Filey,  (hall  ferve  in  Filey. 
the  militia  of  the  Eaft  Riding  of  the  county  ofTork.     id. 

The  inhabitants  of  Threapwocd  (hall  ferve  in  the  militia  Threapwood, 
of  the  county  of  Fiifit,  and  be  trained  and  exercifed  with 
the  militia  of  the  parifh  of  IVrcthenbuyy.     id. 

The   inhabitants  of   the  parifti  of  St.    Ma>tin,    called  Stamford  Baroa. 
Stamford  Baron,  in   the  fuburbs  of  the  borough  and  town 
of  St '^m ford,  on  the  fouth  fide  of  the  waters  there,  called 
Welland,  fliall  ferve  in  the  militia  of  the  county  of  Lincoln. 
id. 

A.  Form  of  a  precept  to  the  high  conftable  for 
ordering  lilts  to  be  returned ;  with  the  petty 
conftablc's  warrant  thereupon. 

To  H.  C.  gentleman,  chief  conftable 
Weflmorland.  \        of  the    Eaft    Ward  within  the  faid 


■■! 


county. 


TIT-E  A.  D.  B.  D.  and  C.  D.  efqnlres,  three  of  his 
'  ^  majefys  deputy  lieutenants,  for  the  lounty  aforefaid,  at 
our  general  meeting  for  that  purpofe  affemlled,  da  hereby  require 
you  to  iffue  out  ymrxvarranti  to  the  Jeveral  petty  cunjlables  with' 
in  your  faid  ward,  according  to    the  form   hereon   indorfed. 

Given  under  our  hands  and  feah  the  — day  of  "•  in 

the  year —  . 

Form  of  the  faid  warrant  indorfed. 

Weftmorland,  7      n^     1  n  ui-     r 

Eaft  Ward,  f     ^^  '^^  confiable  of 


B^ 


►  Y  virtue  of  an  order  from  the  deputy  lieutenants  in  and  for 
the  faid  county,  at  their  general  meeting  for  that  purpofe  af- 
fembled,  unto  me  direiied,  you  'are  hereby  required  to  make  out 
a  fair  and  true  lifi  in  turitmg  of  all  men  ufually  and  at  this 
time  dwelling  vjithin  your  conjlablevuick,  between  the  ages  of 
eighteen  and  forty-five  years,  diflinguijhing  therein  their  ranks 
and  occupations,  and  which  of  the  faid  pcrfons  labour  under  any 
infirmities  likely  to  incapacitate  them  from ferving  as  militia  men  ; 
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and  olfo  which  of  them  (if  any)  Is  an  officer  or  private  man 
feiving  in  his  majejl/s  other  forces^  or  a  commiffion  officer  ferv- 
ing  or  tvho  has  ferved  for  four  years  in  the  miliiia,  or  a  private 
man  fervhig  or  who  has  fetved  in  the  militia  by  himfelf  or  fub- 
fiiiuie  for  three  yiars^  or  until  legally  difchargcd^  or  a  member 
of  either  of  the  unherfities,  clergymarit  Uccnfed  teacher  of  any 
fiparate  congregation^  conjiable  or  other  peace  officer^  articled 
clerk,  apprentice^  fearnan,  or  fe  afar  ing  man^  or  poor  man  who 
has  two  children  born  in  wedlock.  Which  lifi^  fo  fairly  and 
truly  made  as  aforejaid.,  you  are  hereby  required  to  return  upon 
oath  to  the  deputy  lieutenants  and  jufiices  of  the  peace  for  the 
faid  county  f  at  their  meeting  for  that  purpofc  to  be  held  on  the 

• day  of  •  next  en/uing  the  date  hereof  at  - 

in  the  faid  county.  And  you  are  hereby  further  required  to  affix 
a  true  c^fy  of  the  faid  li/t^  fo  to  be  made  out  as  aforefuid^  on  the 
door  of  the  church  or  chapel  belonging  to  your  rcfpe^lve  parifh^ 
icivrip^ip  or  place  \  and  if  fuch  place  hath  no  church  or  chapel 
belonging  thereto^  th,n  on  the  door  of  the  church  or  chapel  of 
fame  parifh  or  place  thereto  adjoining^  on  fame  Sunday  mornir.g 
vjhich  f})all  be  three  days  at  the  leajl  before  the  faid  ■ 
day  of  •  ■  -?.  And  alfo you  are  to  affix  notice  in  writing  at 
the  bottom  of  the  faid  lifi^  of  the  day  and  place  of  the  faid  meet' 
ing^  and  that  all  perfons  who  /hall  think  themfelvcs  aggrieved 
may  iheri  appeal^  and  that  no  appeal  will  be  afterwards  received* 

Herein  fail  you  not.     Given  under  wy  hand^  the day 

of in  the  year  of  our  Lord . 

K.  G.  chief  conftable  of 
the  faid  ward. 

B,  Precept  to  the  high  conftable  for  iflliing  his 
warrants  to  the  petty  conftables,  to  give  notice 
of  the  number  appointed  to  ferve  within  each 
parifh  or  place,  and  of  the  time  and  place  for 
balloting. 

f       To  H.  C.  gertlcman,  chief  conftable 
Weftmorland.  <  of  the  Weft  Ward  within  the  faid 

C  county. 

^X'^E  A.  D.  and  B,  D.  efquires^  deputy  Ueu{enants^[and 
^  *  J.  P.  andK.  P.  efquires,juflices  ofthepeace^in  cafe  only 
one  tVputy  lieutenant  be  prefent,]  in  and  for  the  faid  county^ 
at  our  luhiiivificn  meeiir.g  afficmhled^  for  proportioning  the  num- 
ber of  private  militia  men  to  five  fr  each  parifo,  tithing  or 
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place y  within  the  fatd  ward,  do  hereby  require  you  to  give  notice 
to  the  feveral  petty  conjiabhs  tvlthin  your  /aid  war d^  of  the 
number  of  men  appointed  by  us  to  ferve  for  the  fveral  parijhes, 
tlthlngs,  or  places  within  their  refpe^ive  dijirl£is^  according  to 
the  ll/i  hereunto  annexed ;  and  that  our  nextfubdivifion  meet- 
ings for  caufing  the  fold  men  to  he  chofen  by  lot  to  ferve  In  the 

fald  militia  will  be  at in .  In  the  faid  county,  on 

the  •  day  of now  next  enfuing.      Given  zoider 

our  hands  and  feats  the day  of——'  in  the  year  . 

Form  of  the  faid  warrant  indorfed. 

\TiT  n.  \\T    J     J"      To  the  conitable  or 

Weft  Ward.    J 

"D  Y  virtue  of  an  order  from  the  deputy  lieutenants  and  juf- 
^-^  tlces  of  the  peace  for  the  faid  county,  at  their  fuhdivi fan 
meeting  for  that  purpoj'e  efpmbled,  you  are  hereby  required  to 
give  notice^to  the  feveral  perfons  withm  your  conjlableivick  liable 

to  ferve  in  the  mllitla  of  the  faid  county^  that  men 

are  appointed  to  ferve  for  the  faid  townfnp  ; 

[Q^  if  the  iifls  of  two  or  more  townfiiips  are  added 

together,  then  fay,  that  7nen  are  appointed  to  frve 

jointly  for  your  faid  townjhip,  and  for  the  toxvnfblp  of- 

in  the  fald  ward] 

and  that  the  next  fubdlvlfion  meeting,  for  caufing  the  fald  men 

to  be  chofen  by  lot  to  fervi  in  the  faid  militia^  will  be  at 

in  •  in  the  faid  county,  en  the  day  of  — — — 

now  next  enfuing.     Given  under  my  hand  the  -  day  cf 

•        —  in  the  year  of  our  Lord . 

A,  C.  chief  conftable  of 
the  faid  ward. 

Note  ;  it  may  be  proper  in  this  cafe  (though  not  required 
by  the  adl),  and  more  efpecially  in  cafe  of  occafwnal  df~ 
charges^  to  require  the  petty  conftables  to  give  notice  to  the 
feveral  perfons  within  their  refpe(3ive  diftriiis,  liable  to  be 
balloted,  that  they  may  appear,  if  they  thinlc  fit,  and  fhew 
caufe  why  fuch  difcharges  (hould  not  be  made,  or  fuch  bal- 
loting fiiould  not  be  J  for  they  may  offer  volunteers;  or 
the  caufe  ailigned  for  fuch  difcharge  may  not  be  true,  and 
it  is  reafonable  they  fliould  have  opportunity  to  difprove  it : 
And  confequently,  the  high  conftable's  warrant  to  the  petty 
conftables  may  vary  accordingly. 

Or  particular  warrants  may  be  i flue d  upon  particular  oc- 
cafions.    As  thus : 

N  4  Form 
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Form  of  a  notice  to  the  townfhip  to  fhew  caufe 
againft  a  difcharge. 


Weftmorland 


\ 


To  the  conftable  pf  .  ■  »  n  ■  '  ■■  in  the 
faid  county. 


"n  Y  virtue  of  an  order  from  bis  maje/lys  deputy  lieutenants 
-■-'  and  jujiices  of  the  peace  in  and  for  the  /aid  county ,  at  their 
fubdivijion  meeting  for  putting  the  laws  in  execution  relating 
to  the  militia  of  the  faid  county^  you  are  hereby  required  forth' 
with  to  give  notice  to  all  perfom  within  your  con Jlahlewick  liable 
to  ferve  in  the  militia,  that  if  any  perfon  or  perfom  can  Jheiu 
juji  caufe  why  A.  M.  now  Jerving  in  the  militia  for  the  faid 
conjlabiewick  fhould  not  he  difcharged  and  another  man  balloted 

in  his  f  lace ^  they  may  appear  at in  the  faid  county,  on 

■  ■— ■  ■  the  '  •  day  of  -  .—  then  and  there  to  make 
their  cbjeSiions.  And  you  ore  to  appear  at  the  fame  time  and 
place  to  certfy  what  you  Jhall  have  done  in  the  execution  hereof. 
Given    under    7ny   hand  the  ■  •  day   of »        •  m  in  the 

year  ■     ■ 

A.  C.  Clerk  of  the  fub- 
divifion  meetings. 

So  where  the  niilitia  is  embodied,  and  a  man's  fervice  is 
within  four  months  of  expiring  ;  the  notice  may  be, 

....  that  if  any  perfon  can  Jhew  jufl  caufe  why  another  man 
fhould  not  he  balloted  to  ferve  in  the  militia  of  the  faid  county, 
in  the  place  of  A.  M.  whofe  time  of  fervice  will  expire  before 
the  20th  day  of  November  new  next  enfuing,  he  may  appear . .  , 

C.  Precept  to  the  high  conftable,  for  ifluing  his  war- 
rant to  the  petty  conftables,  to  give  notice  to  the 
perfons  chofen  by  lor,  to  appear  and  take  the 
oath  and  be  inrolled  ;  with  the  petty  conftable's 
warrant  thereupon. 

r   To  H.  C.  gentleman,  chief  conftable 
Weftmorland.  ^        of  the  Weft  Ward,  within  the  faid 
(_        county. 

•fTT^E  A.  D.  and  B.  D.  efquires,  deputy  lieutenants,  and 

^/^     J.  ^.andYL.  P.  efquires,  two  of  his  majefly's  jufliees 

of  the  peace,  in  and  for  the  faid  county,  at  our  fubdivfion  meet- 

4  '^"g 
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ingfor  that  purpofe  ajembkd,  do  hereby  order  and  require  you 
forthwith  to  ijjue  out  your  warrants  to  the  fever al  paty  confia- 
hies  within  your  faid  ward^  according  to  the  form  hereon  indorf- 
ed.     Given  under  our  hands  andfeals  the  -  day  of"-'    - 

in  the  year  of  our  Lord  • 

Form  of  the  faid  warrant  indorfed. 

WeftWard:   1    To..>-o„ftabI.of 

"D  Y  virtue  of  an  order  from  the  deputy  lieutenants  ani 
•*^  jujlices  of  the  peace  in  and  for  the  faid  county^  at  their  fub' 
divificn  meeting  for  that  purpofe  ajjembled^  you  are  htrehy  di- 
reS2td  and  required  to  give  notice  to  A,  M.  an  inhabitant  wi th- 
in your  conJinhLwick,  chofen  by  lot  at  the  faid  meeting  to  Jerve 
in  the  militia  of  the  faid  county^  that  he  do  appear  at  the  mooi^ 

hall  in  Appleby   in  the  faid  county,  on the  .  ■ 

day  of next,  then  and  there  to  take  the  oath  in  that  be- 
half required  by  law,  and  to  be  inroV.ed  to  ferve  in  the  militia 
of  the  faid  county  as  a  private  militia  man  for  the  f pace  of  five 
years,  or  oiherwi/e  to  provide  a  ft  perfon  (to  be  approved  by  the 
deputy  lieutenants  and  jujlices  of  the  peace  that  Jhullbe  then  and 
there  prefent)  to  ferve  as  his  fubjiitute,  ivho  jhall  take  the  faid 
oath  and  be  inrolled  in  manner  aforefaid.  Which  notice  you 
are  to  give  unto  him,  or  to  leave  the  fame  at  his  place  of  abode^ 

at  leaf  if  even  days  before  the  faid  • day  of  •  next. 

And  be  you  then  there  to  certify  upon  oath  what  youjhall  have 
done  in  the  premiffes.  Herein  fail  you  not.  Given  under  my 
hand  the  -  day  of  ■  in  the  year  of  our  Lord  - 

H,  C.  chief  conftable  of 
the  faid  ward. 

Form  of  the  notice  to  be  left  at  the  dwelling-houfe, 
where  perfonal  notice  cannot  be  given. 

William  Harrtfon^ 

■^^  O  T  I  C  E  is  hereby  given  unto  you^  that  you  are  chofen 
^^  by  lot  to  ferve  in  the  militia  of  this  county  of  W.  and  that 
you  are  to  appear  at  the  moot-hall  in  A.  in  the  faid  county,  on 

_  the  — day  of next,   before  the   deputy 

lieutenants  andjuflicts  of  the  peace  for  the  faid  county  to  be  then 

and 
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end  there  ajjemhled^  to  take  the  oath  in  that  behalf  required^ 
and  to  he  inr oiled  to  ferve  in  the  militia  of  the  /aid  comity  as  a 
private  militia  man  for  the  fpace  of  five  years,  or  otherwife  to 
provide  a  fit  per  [on  to  he  then  and  there  approved  by  the  f aid 
(hputy  lieutenants  and  juflices^  who  fijull  take  the Jaid  oath,  and 
he  then  and  there  inrolled  as  aforefaid.  Given  under  my  hand 
the  '         —  day  of in  the  year  of  our  Lord  ■ 

A.  G.  conftabic 
of . 

To  prevent  miftakes,  it  may  be  beft  to  have  printed 
forms,  and  to  deliver  the  fame  properly  filled  up  to  the 
refpeflive  conftables. 

D.  Form  of  an  information  and  complaint  againft 
a  militia  man  not  appearing  to  be  fv/orn  and  in- 
rolled. 

»^  n        ,      ,         C       '"pHE  information  and  complaint  of 

\         ■*■     A.    I.  of  in   the  faid 

county^  gentleman,  made  upon  oath  before  me  J.  P.  efquire.^  one 
cf  his  majeflys  jufiiccs  of  the  peace  in  and  for  the  faid  county  y 

the —  day  of in  the  year  of  our  Lord  •— 

that  A.  O.   late   cf in  the  faid  county,  yeoman,  not 

being  one  of  the  people  called  quakers,  hath  been  duly  chofen  by 
Jot  to  ferve  as  a  private  militia  man  in  the  militia  of  the  faid 
county,  and  hath  had  due  notice  to  appear  before  the  deputy 
lieutenants  and  jufiiccs  of  the  peace  in  and  for  the  faid  county  ^ 
et  their  fubdivifton  meeting  for  that  purpofe  affembled,  to  take 
the  oath  in  that  behalf  required,  and  to  be  inrolled  to  ferve  in  the 
faid  militia  as  a  private  militia  man,  or  to  provide  a  fit  per- 
fan  to  ferve  as  his  fubjlitute;  and  that  the  faid  A.  O.  hath 
tugle6ied  to  take  the  faid  oath,  and  to  ferve  in  the  faid  militia ^ 
and  hath  aljo  neglected  to  provide  any  fit  perfn  to  ferve  as  his  ■ 
fuhjiitute  J  whereupon  he  the  faid  A.I.  prayeth  that  juflice 
may  be  done  againjl  him  the  faid  A.  O.  for  the  faid  offence. 

A.J. 
Before  me  the  faid  juftice, 

J.  P. 


Summon* 
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Summons  thereupon. 
Weftmorland,  <  To  the  conftable  cf ■ 

WHEREAS    comprint  and  information    vpon  oath 
hath  been  made  untd  me  J.   P.  e/qnire,  one    of  his 
majeflys  juflices  of  the  peace  in  and  for  the  /aid  county^  that 

A.  O.   late  of in  the  county  aforefuid,  yeoman^   (not 

being  one  of  the  people  called  quakers)  hath  been  duly  chofen  by 
lot  to  fen  e  as  a  private  militia  man  in  the  militia  of  the  f aid 
county^  and  haih  had  due  notice  to  appear  before  the  deputy 
lieutenants  and  juflices  of  the  peace  in  and  for  the  f aid  countyy 
at  their  fubdiv'fion  meeting  for  that  purpofe  affembled^  to  take 
the  oath  in  thst  hehaf  required^  and  to  be  inr oiled  to  ferve  in 
the  fa  id  militia  as  a  private  militia  many  or  to  provide  a  ft 
per f on  to  be  approved  by  the  f aid  deputy  lieutenants  and  juflicei 
as  afrefaid  to  ferve  as  his  fubfitute ;  and  that  he  the  faid 
A.  O.  hath  ncgleSied  [or  refufedl  to  take  the  faid  oath,  and 
to  ferve  in  the  faid  militia^  and  hath  alfo  negleSied  to  provide 
any  fit  perfcn  to  ferve  as  his  fubjiiiute  :  Thefe  are  therefore  to 
require  you  foythu:ith  to  fummon  the  faid  A.  O.  to  appear  be- 
fore me  at  the  hcufe  of in in  the  faid  county  y  on  — 

the day  of at  the  hour  cf  •  in  the  afternoon 

of  the  fame  day^  to  arfwer  unto  the  faid  complaint,  and  to 
fhew  caufe  why  the  penalty  of  ten  pounds  fhjuld  not  be  levied 
upon  his  goods  and  chattels  for  the  faid  offence.  Herein  fail 
you  not.  Given  under  my  hand  and  feal  the  — — —  day  of 
■  in  the  year  of  our  Lord  «". 

Warrant  of  diftrefs  for  the  penalty  of  lol, 
Weftmorland.        \      To  the  conftable  of . 

■\1/-  H  E  R  E  A  S  A.  O.  late  of  ^-  in  the  county  of 

— >  yeoman,   (not  being  one  of  the  people  called 

quakers)  is  this  day  duly  ccnviSied  upon  oath  before  me,  J.  P. 
tfutrey  one  of  his  maje/lys  pijiices  of  the  peace  in  and  for  the 
Jaid  county y  for  that  he  the  Jaid  A.  O.  having  been  duly  chofen 
by  lot  to  ferve  as  a  private  milhia  man  in  the  militia  of  the  faid 
county,  and  after  due  notice  given  unto  him  to  appear  before  the 
deputy  lieutenants  and  ju/iices  of  the  peace  in  and  for  the  faid 
county  at  their  fubdivifion  meeting  for  that  purpofe  affembled^ 
i^  taki  the  oath  in  that  behalf  required^  and  to  h  inr oiled  to 

jerve 
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ferve  in  the  /aid  militia  as  a  private  militia  man,  or  to  provide 
a  jit  perfoii  to  he  approved  by  the  [aid  deputy  lieutenants  and 
jujlices  as  aforefaid  to  ferve  as  his  fubjiitute,  hath  negleSied 
to  take  the  J  aid  oath,  and  to  ferve  in  the /aid  militia^  and  aljo 
hath  negleiled  to  provide  any  jit  per/on  to  ferve  as  his  fuhjiitute ; 
whereby  he  thejaidA.  O.  hath  forfeited  the  fum  of  ten  pounds : 
Theje  are  therefore  in  his  jaid  majejifs  name  to  command  you 
to  levy  the  jaid  fum  by  difirefs  of  the  goods  and  chattels  of  him 
the  jaid  A.  O.  And  ij  within  the  fpace  of  [four]  dayi  next 
eft^rfuch  difirefs  by  you  taken,  the  jaid  jum,  together  with  rea- 
fonahle  charges  of  taking  and  keeping  the  f aid  difirefs,  jha  11  not 
he  paid,  that  then  you  do  jell  the  jaid  goods  and  chattels  jo  by 
you  diflrained,  and  out  of  the  money  arifmg  by  fuch  fale,  that 
you  do  pay  the  faid  fum  of  ten  pounds  to  the  f aid  deputy  lieu- 
tenants and  jufi ices  as  aforefaid,  or  to  juch  perjon  as  they  jh all 
appoint  to  receive  the  jame,  for  the  providing  of  a  fuhjiitute  to 
ferve  for  him  the  faid  A.  O.  and  for  the  other  purpofes  by  law 
direSled  jor  the  application  therecj-,  remlering  the  overplus  (if 
any  Jhall  be)  on  demand  unto  him  the  faid  A.  O.  the  reajonable 
charges  of  taking,  keeping,  and  felling  the  faid  dijlrejs  being 
frjl  deduSled.  And  iffufficient  dijlrefs  cannot  be  found  of  the 
goods  and  chattels  of  him  the  jaid  A.  O.  whereon  to  levy  the 
faid  fum  of  ten  pounds,  that  then  you  certify  the  fame  to  me 
together  with  the  return  of  this  precept.  Herein  fail  you  not. 
Given  under  my  hand  andfeal,  the  — — —  day  of '   >  in 

iht  year  of  our  Lord  • 

Conftable's  return  of  the  want  of  difirefs. 

Weftmorland.     A      C,  confiable  of       -«■        ■  in  the  jaid 
^^*     county,  maketh  oath,  before  me],  P, 
efquire,  one  of  his  mejeffs  jujlices  oj  the  peace  for  the  jaid , 

county,  the  — • day  of in  the  year  ■■        —  that 

by  virtue  of  my  warrant  to  him  direuied,  to  levy  the  fum  of 
•  —  by  di/lrefs  and  fale  cf  the  goods  and  chattels  of  A.  (X. 
late  of  —  aforefaid  in  the  county  aforefaid,  he  the  faid 

conjiable  hath  made  diligent  fearch  for  fuch  goods  and  chattels, 
and  that  he  doth  not  know,  nor  can  find,  that  he  the  faid  A.O. 
hath  goods  and  chattels  fufficient  to  anfwer  the  faid  difirefs. 
Before  me  A.  C. 

J.  P. 


E.  War- 
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E.  "Warrant  of  diftrefs  for  quakers  fubftitutes. 

fj.  D.  and  B.  D.  efquires,  two   of  hit 

j      majefty's  deputy  lieutenants,  and  J.  P. 

j      and  AT.  P.  efquires,  two  of  his  majefty*s 

/I       1     J   J     juftices  of  the  peace  for  the  faid  county  ; 

Weftmorland.  i      ^^  ^^^  ^.^^  conftable  of  Kendal  ward 

!      within  the  faid  county,  and  to  the  petty 
I      conftables  of  ■  in  the  faid  county, 

[_    and  to  each  and  every  of  them. 

P  O  R  A  S  M  U  C  H  a;  A.  Q.  /fl/^  of oforefaid  in 

■*■  the  county  afore/aid,  yeoman^  being  one  of  the  people  called 
quakersy  hath  been  duly  chofen  by  lot  toferve  in  the  militia  of 
the  faid  county,  and  after  due  notice  given  unto  him  hath  neg~ 
lefled  to  appear,  and  to  take  the  oath  in  that  behalf  required^ 
and  toferve  in  the  faid  militia,  and  hath  afa  negleSled  to  pro- 
vide any  fit  perfon  to  ferve  for  him  as  his  Jub/iitute ;  and 
whereas  we  the  faid  deputy  lieutenants  and  jufi ices  as  aforefaid 
have,  upon  as  reafonabie  terms  as  might  be,  namely  for  the  fum 

of •  provided  and  hired  A.  'ii .  a  fit  perfon  to  ferve  in  the 

faid  militia,  as  the  fubfiitute  of  him  the  faid  A.  Q.  IVe  do 
therefore  hereby  require  you  to  levy  the  faid  fum  of  by 

dijlref  and  fale  of  the  goods  and  chattels  of  him  the  faid  A.  Q. 
and  to  pay  the  fame  unto  for  the  ufe  of  him  the  faid 

A.  S.  rendering  the  overplus  (if  any  fhall  be)  unto  him  the 
faid  A.  Q.  after  deducing  the  charges  of  the  faid  difirefs  anei^ 
fale.     Herein  fail  you  not.     Given  under  our  hands  and  fealsy 
the  I  day  of  in  the  year  of  our  Lord-  ■» 

F.  Commitment  of  a  quaker  for  want  of  fufEcIent 
diftrefs. 

r  To  the  conftable  of  ■  in  the  faid 

Weflmorland.   <     county,  and  to  the  keeper  of  the  com- 
(^     mon  gaol  at  A.  in  the  laid  county. 

Tiy  H  E  R  E  A  S  A.  Q.  late  of in  the  county  afore~ 

*  ^    faid,  yeoman,  beiyg  one  of  the  people  called  quahrs,  was 

on  the  ■  day   of in  the  year  of  our  Lord  IJ 

duly  conviSled  before  us  J.  P.  and  D.  L.  efquires,  two  of  his 
majefifs  deputy  lieutenants  in  and  for  the  faid  county ,  for  that 
he  the  faid  A ,  Q.  having  been  duly  chofen  by  lot  to  ferve  as  a 
private  militia  man  in  the  militia  of  the  fa- d  county,  and  after 
4ue  notice  given  unto  him,  bath  negleifed  to  appear  and  take 

the 
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the  oath  In  that  behalf  required^  and  to  ferve  in  the  fold  TnlUtiay 
and  hath  alfo  negleSled  to  provide  any  fit  per  fan  to  Jet  ve for  him 
as  his  juljlitute  ;  and  whereas  ive  the  /aid  deputy  lieutenants 
have,   upon  as  reafonable  terms  as  might  he^  nunely^  for  the 

fum  of provided  and  hired  A.  S.   a  fit  per  fan  to  ferve 

in  the f aid  militia  as  the  fubjiitute  of  him  the  [aid  A.  Q.    And 

•Whereas^    on  the  ———  day  of in  the  year  aforejeid^ 

we  did  iffue  our  warrant  to  the  ccnjlable  of  to  levy  the 

fuid  fum  of  •  by  diflrefs  and  fale  of  the  goods  and  chattels 
of  him  the  f aid  A.  Q^  And  whereas  it  duly  appears  to  us,  as 
well  on  the  oath  of  the  [aid  confiable^  as  otherwife,  that  he  the 
faid  conftable  hath  ufed  his  befl  endeavours  to  hvy  the  /aid  fum 
on  the  goods  and  chattels  of  the  faid  A.  Q^  as  aforefaid,  and 
that  the  goods  and  chattels  of  him  the  faid  A.  Qi  aremtfuf- 
ficient  to  ayfwer  the  faid  dijlrefs:  But  nevcrthclefs,  it  doth 
appear  fatifa£iorily  to  us,  that  he  the  faid  A.  Q_  is  of  fuf- 
ficient  ability  to  pay  the  fum  of  ten  p'^unds  :  Thefe  are  therefore 

to  command  you  the  faid  con fl able  of aforefaid,  to  ap' 

pr  eh  end  the  body  of  the  faid  A.  Q^  and  hivi  fafely  to  convey  to 
the  common  gaol  at  A.  aforefaid  in  the  county  aforefaid,  and 
there  deliver  him  to  the  faid  keeper  thereof,  together  with  this 
precept.  And  we  do  hereby  command  you  the  faid  keeper  of 
the  faid  common  gaoU  to  receive  into  your  cufiody,  in  the  fame 
common  gaol,  the  faid  A.  Q^  and  him  there  fafely  to  keep  for 
the  fpace  of  three  months,  or  until  hefhall  have  paid  the  faid  fum 

of agreed  to  be  paid  to  fuch  fubfiitute  as  aforefaid^ 

and  for  fo  doing  this  fh  all  be  your  fufficient  warrant.     Given 

under  our  hands  and  fcals  the  — —  day  of in  the  year 

of  our  Lord  c— — — — , 

G.  Order  to  pay  half  the  price  of  a  volunteer  to  a 
balloted  man  when  embodied. 

t  To  the  churchwardens  and  overfeers  %i 

Weftmorland.  <      the  poor  of  the  townfhip  of  in 

C      the  laid  county, 

"ITT"  HEREAS  A.B.  ^  yew  faid  townfkip^  weaver  y 
*  ^     hath  before   us  of  his  majeflfs  deputy  lieu'.e- 

vants,  [and of  his  majejiys  fujiices  of  the  peace  for  the 

faid  county,  if  only  one  deputy  lieutenant  was  prefent  at  fuch 

meeting]  been  chofen  by  lot  to  ferve  in  the  militia  cf  the  faid 

county,  now  embodied  and  in  a£iual  fe/vice  ;  and  hath  been 
ftu',rn  and  inrolled  perfonally  to  ferve,  and  hath  fe'ved  therein 
for  the  fpace  of  one  month  and  ufivjirds,  and  not  been  d  f ap- 
proved of  and  difcharged  by  the  commanding  oj^cer  :  [<?r,  hatb 
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provided  CD.  his  fubjiiiute^  who  hath  been  [worn  and  in ' 
rolled  to  ferve,  and  hath  fervid  therein  for  the  fpace  of  one 
month  and  upwards  a^id  not  been  difapproved  of  and  difcharged 
by  the  commanding  o^cer :']  And  it  doth  appear  upon  the  oath 
of  the  faid  A.  B.  that  he  is  not  pojfefj'ed  of  an  e/iate  in  lands^ 
goods  or  money  of  the  clear  value  of  ^oo  I.  ll^e  do  hereby  order 
you  to  pay  to  the  faid  A.  B.  the  fum  of  ^  -which  ive  ad- 
judge to  be  half  the  current  price  paid  for  a  volunteer  within 
the  faid  county^  out  of  the  rate  made  for  volunteers  within  your 
faid  iownjhip^  and  if  there  be  no  volunteers  provided  by  you  in 
the  faid  tounjhip^  then  out  of  a  rnte  to  be  made  after  the 
manner  of  the  poor  rate,  excepting  out  of  the  faid  rate  all  bal- 
loted perfons  who  have  ferved  in  the  militia  either  by  them- 
felves  or  fubjiitutes  according  to  the  dirc^iions  of  this  or  any 
other  aci^  or  are  now  fervmg  in   the  faid  miliiia.     Given 

under  our  hands  the day  of  •  in  the  year  of  cur 

Lord  •. 


S0ilh 

D  Y  an  ancient  ordinance.  Haw.  flat.  V.  i.  p.  i8r. 
^  The  toll  of  a  mill  (hall  be  taken  according  to  the 
cuftom  of  the  land,  and  according  to  the  ftrength  of  the 
water-courfe,  either  to  the  tv.'entieth  or  four  and  twen- 
tieth corn. 

And  yet  in  fome  pl<2ces  the  millers  do  claim  and  take 
the  fixteenth  part  j  and  where  the  cufiom  hath  been  io 
ufed  time  out  of  mind,  perhaps  it  may  be  good  and  war- 
rantable.    Dalt.  c.  1 12. 

And  Mr.  Dalton  fays,  the  miller  ought  to  take  but  one 
quart  for  grinding  of  one  buflitl of  bard  corn,  but  if  he 
fetch  and  carry  back  the  grift  to  the  owner,  he  may  take 
two  quarts  of  hard  corn  j  and  this  hard  corn  is  intended  of 
wheat,  rye,  mellin  (which  is  wheat  and  rye  mixed). 
And  for  rnalt,  the  miller  fiiall  take  but  half  fo  much  toll 
as  he  taketh  for  hard  corn,  that  is,  one  pint  in  the  bufheJ, 
for  that  malt  is  more  cafily  ground  than  wheat  or  rye  : 
But  if  the  miller  do  fetch  to  his  mill,  and  carry  back  the 
male  to  the  owner's  houfe,  then  the  miller  alfo  (hall  have 
double  toll.      Dalt.  c.  112. 

But  by  Holt  Ch.  J.  the  toll  of  a  mill  muft  be  regulated 
by  cuftom ;  and  if  the  miller  takes  more  than  the  cuftom 
warrants,  it  is  extortion:   But  if  it  is  a  new  mill,  there 
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the  miller  is  not  retrained  to  any  certarn  foil ;  but  the 
perfons  who  will  have  their  corn  ground  there,  muft  com- 
ply v/ith  the  miller's  demands;  and  whatfoever  he  takes. 
It  is  not  extortion,  becaufe  it  is  the  voluntary  agreement 
of  the  parties.     L.  Raym,  149.  x 

In  fome  places,  the  tenants  are  bound  to  have  their 
corn  ground  at  the  lord's  mill.  As  in  the  cafe  of  Hix  and 
Gardener^  H.  n  J.  In  an  action  on  the  cafe  for  erect- 
ing a  mill,  the  lord  declared  upon  a  cuftom  for  all  the  in-  ' 
habitants  to  grind  at  his  mill,  and  that  the  defendant  had 
built  a  mill  there  contrary  to  the  cuftom,  and  this  was  ad- 
judged a  good  cuftom  :  And  fuit  to  a  mill  may  be  by  rea- 
fon  of  tenure  or  fervice,  and  alfo  by  cuftom,  and  fo  may 
well  bind  ftrangers.     2  Bui/},  595. 

And  a  new  ere<Sled  houfe  within  the  precindls  is  within 
the  cuftom  of  multure  :  And  none  may  grind  elfewhere, 
but  in  cafe  of  exceflive  toll,  or  that  the  grift  cannot  be 
ground  in  convenient  time.     Hardr.  177. 

T.  16  G.  2.  K.  and  Wood.  The  defendant  being  a 
miller,  was  indi61ed  for  changing  corn  delivered  to  him  to 
be  ground,  and  giving  bad  corn  infiead  of  it.  It  was 
moved  to  quafti  it,  becaufe  only  a  private  cheat,  and  not 
of  a  publick  natuie.  But  it  was  anfwered,  that  being  a 
cheat  in  the  way  of  trade,  it  concerned  the  publick,  and 
therefore  was  indi£lable.  And  the  court  was  unanimous 
rot  to  quafti  it.      i  Sejf.  Caf.  217. 

Altho'  every  larceny  implies  a  trefpafs,  and  a  felonious 
taking  of  the  thing  ftolen  ;  yet  it  hath  been  refolved,  that 
even  thofe  who  have  the  pofteffion  of  goods  by  the  de- 
livery of  the  party,  as  a  miller  who  hath  corn  delivered  to 
him  to  grind  may  be  guilty  of  felony  by  taking  away  any 
part  thereof  with  an  intent  to  fteal  it.      i  Haiv,  90. 

Millers  are  not  to  be  common  buyers  of  any  corn,  to 
fell  the  fame  again,  either  in  corn  or  meal ;  but  ought 
only  to  ferve  for  the  grinding  of  corn  that  (hall  be  brought 
to  their  mills.     Dalt,  c.  122. 

By  the  9  G.  3.  c.  29.  If  any  perfon  or  perfons,  unlaw- 
fully, riotoufly,  and  tumultuoufly  affembled,  to  the  dif- 
turbance  of  the  publick  peace,  fliall  unlawfully  and'  with 
force  demoliih  or  pull  down,  or  begin  to  demolifh  o*  pull 
.  down,  any  wind  faw  mill,  or  other  wind  mill,  or  any 
water  mill,  or  other  mill,  or  any  of  the  works  thereto  be- 
longing; every  fuch  perfon  ftiall  be  guilty  of  felony  with- 
out benefit  of  clergy.  And  if  any  perfon  fhall  wilfully  or 
malicioufly  burn  or  fet  fire  to  any  fuch  mill ;  he  fhall  in 
like  manner  be  guilty  of  felony  without  benefit  of  clergy. 
Profecution  to  be  commenced  within  eightepn  months  after 
the  oftencs  comraittcd. 
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i,  T>Y  the  10  G.  2.  c.  32.  If  any  perfon  fhall  wilfully 
•  ^  and  malicioufly  fet  on  fire  any  mine,  pit,  or  delph 
of  coal  or  cannel  coalj  he  (hall  be  guilty  of  felony  with- 
out benefit  of  clergy. 

2.  And  by  the  13  G.  2.  c.  21.  If  any  perfon  fhall  di- 
vert or  convey  any  water  into  any  coal  work,  with  defign 
to  deftroy  or  damage  the  fame  ;  he  (hall  pay  to  the  party 
grieved  treble  damages,  with  cofts. 

3.  And  by  the  9  G.  3.  c.  29.  If  any  perfon  (hall  wil- 
fully or  malicioufly  fet  fire  to,  burn,  demolifh,  pull  down 
or  otherwife  deftroy  or  damage  any  fire  engine  or  other 
engine  ere£ted  for  draining  water  from  collieries  or  coal 
mines,  or  for  drawing  coals  out  of  the  fame  j  or  for  drain- 
ing water  from  any  mine  of  lead,  tin,  copper,  or  other 
mineral  ;  or  any  bridge,  waggon  way,  or  trunk,  ereded 
for  conveying  coals  from  any  colliery  or  coal  mine,  or 
ftaith  for  depofiung  the  fame ;  or  any  bridge  or  waggon 
way  eredted  for  conveying  lead,  tin,  copper  or  other  mi- 
neral from  any  fuch  mine  ;  or  (hall  caufe  or  procure  the 
fame  to  be  done  ;  he  (hall  be  guilty  of  felony,  and  tranf- 
ported  for  feven  years. 

Provided,  that  no  perfon  (hall  be  profecuted  on  this  a(5l, 
unlefs  the  profecution  be  commenced  in  18  months  after 
the  offence  committed. 

Mifadventure.     See  i^omuitie* 
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'Tp  HIS  word  in  its  ufual  acceptation  Is  applied  to  all 
-■■  thofe  crimes  and  offences,  for  which  the  law  has  not 
provided  a  particular  name;  and  they  may  be  punifhed  ac- 
cording to  the  degrees  of  the  offence,  by  fine,  or  impri- 
fonment,  or  both.     Bar/. 

1 

Mifprifion  of  felony.     See  J^elottp* 

Mifprifion  of  treafon.     See  ^veafotu 

Mittimus.     See  CommittttCUtt 

Murder.     See  f^OtttiUDet 
Vol.  Ill,  O  ^UU^ 
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TjERETOFORE  a  perfon  ftanding  mute  upon  an 
■*--*■  arraignment  of  felony  (that  is,  without  fpeaking 
any  thing  at  all,  or  without  putting  himfelf  upon  God  and 
the  country)  was  liable  to  a  ftrange  and  cruel  kind  of 
puniOiment ;  the  judgment  in  which  cafe  was,  that  the 
man  or  woman  ftiould  be  remanded  to  the  prifon,  and  laid 
there  in  feme  low  and  dark-  room,  where  they  fhould  lie 
naked  on  the  bare  earth,  without  any  litter,  rufties,  or 
other  cloaihing,  and  without  any  garment  about  them, 
but  fomething  to  cover  their  privy  parts  ;  and  that  they 
ftiould  lie  upon  their  backs,  their  heads  uncovered  and 
their  feet,  and  one  arm  to  be  drawn  to  one  quarter  of  the 
room  with  a  cord,  and  the  other  arm  to  another  quarter, 
and  in  the  fame  manner  to  be  done  with  their  legs  ;  and 
there  (hould  be  laid  upon  their  bodies  iron  and  ftone,  fo 
much  as  they  might  bear  and  more  ;  and  the  next  day 
following  to  have  three  morfels  of  barley  bread  without 
any  drink,  and  the  fecond  day  to  drink  thrice  of  the  wa- 
ter next  to  the  houfe  of  the  prifon  (except  running  water) 
without  any  bread  ;  and  this  to  be  their  diet  until  they 
were  dead.  So  as,  upon  the  matter,  they  (hould  die  three 
manner  of  ways,  by  weight,  by  famine,  and  by  cold.  And 
the  reafon  of  this  terrible  judgment  was,  becaufe  they  re- 
fufed  to  ftand  to  the  common  law  of  the  land.  2  7«/?. 
1/8,  179. 

And  this  fome  perfons  endured,  for  the  fake  of  their 
children  or  other  kindred  ;  becaufe  in  fuch  cafe  they  for- 
feited their  goods  only,  and  not  their  lands  j  for  lands  could 
not  be  forfeited  but  by  attainder. 

But  now,  by  tbe  12  G.  3.  c.  20.  If  any  perfon^  being 
arraigned  on  any  indi^ment  or  appeal  for  feliny^  or  on  any  in- 
di£iment  for  piracy^  Jhall  upon  fuch  arraignment  J) and  mute^ 
er  will  not  anfwer  direSily  to  the  felony  or  piracy^  he  /hall  be 
convi/ied  of  the  offence^  and  the  court  fiall  thereupon  award 
judgment  and  executio'i,  in  the  fame  manner  as  if  he  had  been 
conv  Mid  by  verd'iSi  or  confejfion  j  and  fuch  judgment  Jhall  have 
all  the  fame  conjequences^  as  a  conviction  by  verdiSl  or  covfef 
fion. 

And  the  fame  law  is,  with  refpedl  to  an  arraignment  for 
treofon  or  petit  ki*ceny  ;  for  before  this  aft,  perfons  ftanding 
mute  in  either  of  thefe  cafes,  were  to  have  the  like  judg- 
ment as  if  they  had  confefTed  (he  indiilment,  2  hji.  177. 
2  Havj,  329.  i 

Naval 


Naval  (lores.     See  Stojeg, 

Navigable  rivers.     See  RifttfiS  aiiO  Ji5ai)t88tiOI1» 

Nets.     See  dUame, 
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Y  II  G,  f.  8.  For  every  journal,  mercury,  or  othet- 
publick  ncWs  papers^  (hall  be  paid  a  ftamp  duty  of  i  d 
a  (heet,  and  |d  for  every  half  fheet.  And  by  30  G.  2.  c. 
19.  for  every  news  paper  whether  on  a  half  flieet  or  lefs 
or  more,  and  not  exceeding  one  fheet,  *d  more:  and  ^d 
more  by  the  16  G.  3.  c.  34. 

And  for  every  pawphlet  contained  in  half  a  fheet  of 
paper  |d.  Larger  than  Half  a  fheet,  and  not  Exceeding  a 
whole  {heet,  for  every  printed  copy  thereof,  i  d.  Abovei 
one  fheer,  and  not  exceeding  fix  fheets  in  oflavo,  of  a  leflef 
page  not  exceeding  12  (heets  in  quarto  or  2ofheets  in  fo- 
lio, for  every  fheet  which  (hall  be  contained  in  one  printed 
copy  thereof,  2s.      10  Ann.  c,  19.  /•  iOi. 

Provided  that  nothing  herein  fhall  charge  any  a6l  of 
parliament,  proclamation,  orcer  of  council,  form  of  pray- 
er, or  other  a6t  of  flate,  printed  votes,  fchool  books> 
books  of  devotion,  daily  accounts  of  imports  and  exports, 
nor  weekly  bills  of  mortality,    f.  ic2. 

And  if  any  perfon  fhall  write,  print,  or  expofe  to  fale 
any  fuch  pamphlet  or  news  paper  (the  faid  pamphlet  ex- 
ceeding one  fheet  only  excepted)  before  the  paper  fhall  be 
ftampcd;  he  fhal!  forfeit  icl,  v/ith  full  cofts.    /  105. 

And  a  printed  copy  of  every  pamphlet  containing  more 
than  one  fheer,  fhall  (within  the  bills  of  mortality)  in  fix 
days  after  printing  be  brought  to  the  head  office,  and  the 
title,  number  of  fheets,  and  duty  (ball  be  entred  in  a  book, 
and  the  duty  thereupon  paid  to  the  receiver  general,  who 
fhall  give  a  receipt  for  the  fame  on  fuch  printed  copy,  of 
the  fame  fhall  be  {damped  to  denote  the  payment :  With- 
out the  bills,  it  fhall  be  brought  in  fourteen  days  to  fome 
head  colle£^or  of  the  ftamp  duties,  who  fhall  enter  the 
title,  number  of  fheets,  and  duty;  which  duty  fhall  be 
thereupon  paid  to  the  colle£lor,  who  fhall  give  a  receipt 
for  the  fame  on  fuch  printed  copy.    /.  1 1 1. 
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And  if  any  fuch  pamphlet  containing  more  than  orre 
fheet  fhail  be  printed  or  publifhed,  and  the  duty  not  paid.^ 
and  title  regiftred,  and  one  copy  damped  where  required 
fo  to  be,  within  the  time  above  limited  ;  the  author,  printer, 
and  publifher,  and  all  other  perfons  concerned,  fhail  lofe 
all  property  therein,  and  in  every  copy  thereof,  and  (hall 
al fo  forfeit  20 1  with  full  cofts.    f.  ii2. 

And  no  perfon  fliall  expofe  to  fale  any  fuch  pamphlet, 
without  the  nam.e  and  place  of  abode  of  fome  known  per- 
fon, by  or  for  whom  it  was  printed  or  publifhed,  written  or 
printed  thereon  ;  on  pain  of  20I.    /•  n^' 

And  pamphlets  unfold  fhall  be  cancelled  by  the  com- 
miffioners,  and  the  like  number  of  other  fheets  flamped 
gratis  fhall  be  changed  for  them.    /.  114. 

And  twojuftices  may  hear  and  determine  ofFences  in  re- 
lation to  pamphlets  or  news  papers ;  and  mitigate  the  pe- 
nalty, fo  as  they  do  not  reduce  it  lower  than  one  fourth 
part,  over  and  above  the  cofls :  and  where  goods  of  the 
■  offender  cannot  be  found,  may  commit  him  to  prifon  tilt 
paid.    /.  120. 

And  by  the  16  G.  2.  c.  26.  If  any  perfon  fliall  ftll,  or 
expofe  to  fale,  any  news  paper,  or  any  book,  pamphlet, 
or  paper,  deemed  to  be  a  news  paper,  unftamped  ;  any 
juflice  of  the  peace  may  commit  him  (being  convi£ted 
before  him  by  confeffion  or  oath  of  one  witnefs)  to  the 
houfe  of  corredtion  for  any  time  not  exceeding  three 
months:  And  any  perfon  may  apprehend  and  carry  him 
before  fuch  juftice  ;  and  on  producing  a  certificate  of  fuch 
convi6lion,  under  the  hand  of  fuch  juftice,  fhall  have  a 
reward  of  20  s,  to  be  paid  by  the  receiver  general  of  the 
ftamp  duties,    f.  5. 

And  for  every  aclvertifement  in  the  gazette,  or  other 
printed  paper,  publifhed  weekly  or  oftner,  fliali  be  paid  is 
by  the  10  y/«.  c,  19.  and  i  s  more  by  the  30  G.  2.  c.  19. 
and  6d  more  by  the  20  G.  3.  c.  28. 

And  for  every  advertifement  contained  in  or  publifhed 
with  any  paper  or  pamphlet,  yearly,  monthly,  or  at  any  in- 
terval of  time  exceeding  one  week,  2  s,  by  30  G.  2.  f.  19  ; 
And  6  d  more,  by  the  20  G.  3.  c.  28. 

But  nothing  herein  fhall  extend  to  any  fingle  fidvertife- 
ment  printed  by  itfelf. 

Night  Walkers.     See  ^uretji* 

Noblemen.     See  |l^ccr0t 

Non  compos.     See  ^Ltinatuft* 

Non  ccnformifts.     See  DilTcnterS?* 
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i.-nYthe  43  El.  c.  13.  ForaTmuch  as  many  perfons 
^  dwelling  in  Cuwb^rland,  Ahrihumbir/and,  IVeflmor' 
land,  and  Dwefme^  have  been  taken  by  force  and  kept  un- 
til ranfomed  i  and  whereas  by  reafon  of  incurfions,  burn- 
ings, and  robberies,  feveral  inhabitants  tb.ere  have  been 
forced  to  pay  a  certain  raie  of  money,  corn,  cattle,  or  other 
confideration,  commonly  called  by  the  name  of  Blackmail^ 
to  divers  men  of  name,  friended  and  allied  with  divers  in 
tfjofc  parts,  v\ho  are  known  to  be  great  robbers  and  fpoil 
takers  in  the  faid  counties  to  the  end  thereby  to  be  by 
them  freed,  proteded,  and  kept  in  fafety ;  by  reafoii 
whereof  many  are  iaipoveriHiei,  and  rapine  much  in- 
crealed  ;  It  is  therefore  enadtL-d.  that  wholoever  (hall  with- 
out good  authority  lake  or  detain  any  fuch  pjrfons  againft 
their  wills,  to  ranfom  them,  or  make  a  prey  or  fpoil  of 
their  perlons  or  goods,  upon  deadly  feud,  or  otherwife ; 
or  fliall  be  aiding  therein;  or  whofoever  (hall  t.ke,  re- 
ceive, or  carry  any  money,  corn,  cattle,  or  other  con- 
fideration, commonly  called  Blackmail,  for  fuch  protec- 
tion ;  or  fhall  burn  any  ftack  of  corn  ;  he  fhall,  on  con- 
viction at  the  affizes  or  fedions,  be  guilty  of  felony  without 
benefit  of  clergy,    f,  i,  2. 

Forafmuch  as,  b)c.'\  At  the  time  when  this  a£l  was 
made,  and  for  fome  time  after,  the  peace  of  the  borders 
was  maintained  by  commilfioners  appointed  by  the  two 
crowns  refpeclively,  who  agreed  upon  certain  articles  to 
be  obferved  by  both  fides ;  appointed  guards  and  watches 
at  certain  fords  and  other  places ;  kept  courts ;  redrefled 
grievances ;  puniQ:ied  offenders  ;  and  had  power  of  life 
and  death  by  way  of  legal  trial  in  the  manner  of  oyer  and 
terminer.  And  this  aifl  was  not  made  in  abolition  of 
fuch  power,  but  in  aid  thereof,  and  for  the  punifhment 
of  certain  offenders  unto  whom  the  commilfion  of  the 
lords  wardens  of  the  marches  did  not  extend  ;  which  of»- 
fenders,  although  not  employed  in  the  prote(ftion  of  the 
country  by  virtue  of  the  inflitution  of  the  wardenfhip  of 
the  marches,  yet  demanded  contribution  of  the  inhabit- 
ants under  pretence  of  preferving  them  from  rapine  and 
depredation  by  reafon  of  the  friendfhip  and  alliance 
which  they  had  with  the  fpoil-takers  and  robbers  in  thofe 
parts. 

Blackmail]  Ma'ile,  in  French  is  a  fmall  piece  of  money  ; 
and  in  the  9  H,  5,  filver  halfpence  here  were  termed  maths. 
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In  a  large  acceptation,  the  word  maik  fignifies  a  rent  in 
general,  paid  either  in  money,  corn,  cattle,  or  other  goods, 
as  geefe  maiky  cow  mai/e,  and  the  like  ;  and  in  Scotland,  maile 
is  ftill  the  common  word  for  rent.  JVhite  mailey  white 
rents,  (vulgarly  called  quit  rents,)  were  rents  paid  in  filver, 
and  thereby  dillinguiftied  from  work  day  rents,  cummin 
rents,  corn  rents,  and  the  like.  Black  maiky  or  black  rents, 
feem  properly  to  have  been  rents  paid  in  cattle  (otherwife 
called  neat  gelt,  or  neat  geld,  from  the  Danifli  gelt,  geld,  gel- 
dunti  a  payment  of  tribute);  but  more  largely  taken,  it 
feemeth  to  have  been  ufed  to  fignify  all  rents  not  paid  in  fil- 
ver, in  contradiftinftion  to  the  redditus  albi^  blanch  farms, 
or  white  rents. 

Deadly  fend]  Feud  in  the  German  fignifies  enmity,  or 
war ;  as  in  li-ke  manner  the  word  foe  fignifies  any  enemy. 
Feud,  in  Scotland,  is  a  combination  of  kindred  to  revenge 
injuries  or  affronts  done  or  offered  to  any  of  their  blood. 
Deadly  feud  is  a  profefilon  of  irreconcileab!e  hatred,  till  a 
perfon  is  revenged  even  by  the  death  of  his  adverfary. 

And,  by  the  i'did  flatute,  perfons  outlawed  in  any  of  the 
faid  counties  for  any  fuch  murder,  robberies,  burglaries,  or 
other  felonies,  fhall  in  two  months  be  certified  in  writing 
by  the  clerk  of  the  peace  to  all  the  (hcrifFs  of  all  the  faid 
counties  J  and  the  faid  fheriffs  fhall  proclaim  them  in 
CarlifJe,  Penrith,  Ceckermouth,  Appleby,  Kendel,  Newcajiky 
Morpeth,  Alnevoick,  Hexham,  Durejme,  Darlington,  Bifhop 
Au.'ckland,  Barnard  cajlle,  and  Berwick,  and  once  a  month 
in  every  their  county  courts,  till  they  furrender ;  and  the 
mayors  fhall  proclaim  them  in  every  fair,  and  every  fix 
weeks  in  the  market  ;  and  perfons  relieving,  or  conferring 
with  them,  fhall,  on  the  like  conviction,  be  imprifoned  for 
fix  months,  and  bound  to  the  good  behaviour  for  a 
year.  /  3,  4,  5,  6. 
I^^jfs  troopers,  2.  "W^^  yd^^xz^^  o{  Northtmihtrlund  z\\^  Cumberland  may 
make  order  in  feflions,  for  charging  the  refpe6tive  counties, 
for  fecuring  the  fame  againft  the  mofs  troopers  (that  is, 
thieves  and  robbers,  who  after  having  committed  ofi^ences 
in  the  borders,  do  efcape  through  the  waftes  and  molTes)  ; 
fo  as  Northumberland  be  not  charged  above  5C0I  nor  Cum' 
herland  above  200 1  a  year.  And  they  may  appoint  a  com- 
mander, with  30  men  in  Northumberland,  and  12  men  in 
Cumberland,  to  fearch  for,  purfue,  and  apprehended  offen- 
ders.    13  y  14  C.  2.  c.  22. 

And  the  perfons  fo  employed  fhall  be  chofen  in  feflions 
yearly,  or  Q\Qry  two  years  at  the  fartheit,  29  ^  30  C.  2. 
f  ;^.  . 
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And  the  feffions  fhall  take  fecurity  of  the  perfons  by 
them  employed  for  prefervation  of  the  borders,  to  an- 
fwer  the  damages  fuftained  by  their  negleft  or  default, 
and  to  pay  the  farne  in  four  months  after  proof  made 
thereof  in  feffions  by  oath  of  one  witnefs ;  fo  as  the  goods 
ftolen  be  entrcd  in  one  of  the  books  to  he  kept  for  that 
purpofe,  in  forty-eight  hours  after  they  be  ftolen  or  gone; 
and  books  (hall  be  kept  for  that  end  in  every  market 
town  in  the  faid  counties,  and  in  fuch  other  places,  and 
by  ftich  perfons,  as  the  fefTions  (hall  appoint.  29  y  30  C. 
2.  c.  2. 

And  by  the  18  C  2.  c.  3.  Great  and  notorious  thieves 
and  l"poil  takers,  in  the  faid  counties  of  Northuritj^erland  and 
Cumberland,  (hall  fufFer  death  as  felons  without  benefit  of 
clergy;  or  may  be  tranfported  by  order  of -the  judges  of 
aflize,  during  life. 

3.  By  the  13  C  3.  f.  31.  If  any  perfon  againft  whom  Oftendirs  efcap. 
a  warrant  (ball  be  iffued  by  any  jultice  in  England,  for  any  mg  out  of  one 
offence  againfl  the  laws  of  England,  fliall  efcape  or  go  into  the  other'"'" 
Scotland;  the  (herifF,  or  fteward  depute,  or  fubftitute,  or 
any  juftice  of  the  county  or  place  where  fuch  perfon  (hall 
be,  may  indorfe  his  name  on  the  faid  warrant :  which 
warrant,  fo  indorfed,  (hall  be  a  fufficient  authority  to  the 
perfon  bringing  fuch  warrant,  and  to  all  perfons  to  whonm 
it  was  originally  diredted,  and  alfo  to  all  fheriffs  officers, 
ftewards  officers,  conftabies,  and  other  peace  officers  where 
fuch  warrant  (hall  be  fo  indorfed,  to  execute  the  fame  in 
the  county  or  place  where  it  is  fo  ii.dorfed,  by  apprehend- 
ing the  perfon  againft  whom  fuch  warrant  is  granted,  and 
to  convey  him  into  the  county  or  place  in  England  (being 
adjacent  to  Scotland)  in  which  the  offence  was  committed, 
before  a  juftice  of  fuch  county  or  place,  to  be  there  dealt 
with  according  to  law  :  Or,  in  cafe  the  offence  was  com- 
mitted in  the  county  not  next  adjacent  to  Scot/and,  then  to 
convey  him  into  any  county  of  England  adjacent  to  Siot- 
landy  before  a  juftice  there;  who  (hall  proceed,  with  re- 
gard to  fuch  perfon,  by  indorfing  the  warrant,  as  by  the 
24  G.  2.  c.  55.  in  like  manner  as  if  the  perfon  had  been 
apprehended  in  the  faid  county.    /.  i. 

And  if  any  perfon,  againft  whom  a  warrant  (hall  be 
ifTued  by  the  lord  juftice  general,  lord  juftice  clerk,  or  any 
of  the  lords  commiffioners  of  jufticiarv;  or  by  any  fhcriff, 
or  ftevi^ard  depute,  or  fubftitute,  or  juftice  of  the  peace  of 
Scotland^  for  any  offence  againft  the  laws  of  Scotland,  (hall 
efcape  or  go  into  England,  any  juftice  of  the  county  or 
place  where  fuch  perfon  (hall  be,  rpay  indorfe  his  name 
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on  the  faid  warrant :  Which  warrant,  fo  indorfed,  (hall 
be  a  fufficient  authority  to  the  perfon  bringing  fuch  war- 
rant, and  to  all  perfons  to  whocn  it  was  originally  directed, 
and  alio  to  all  conftables  or  other  peace  officers  where  fuch 
warrant  ihall  be  fo  indorfed,  to  execute  the  fame  in  the 
county  or  place  where  it  is  fo  indorfed,  by  apprehending 
the  perfon  againft  whom  fuch  warrant  is  granted,  and  to 
convey  him  into  the  county  or  place  in  Scotland  (being 
adjacent  to  Ejivhnd)  where  the  offence  was  committed, 
before  the  fheriff  or  fteward  depute,  or  fubftitute,  or  a 
juftice  of  fuch  county  or  place,  to  be  there  dealt  with  ac- 
cording to  law  :  Or,  in  cafe  the  offence  was  committed  in 
a  county  not  next  adjacent  to  England^  then  to  convey 
him  into  any  county  of  Scotland  adjacent  to  England,  be- 
fore the  fheriff,  or  fteward  depute,  or  fubftitute,  or  a 
juftice  there;  who  fhall  proceed,  with  regird  to  fuch  per- 
fon, according  to  the  rules  and  pradtice  of  the  law  of  Scot' 
land,  in  like  manner  as  if  he  had  been  apprehended  in  the 
faid  county,    f.  2. 

And  the  expence  of  removing  prifoners  as  aforefaid 
fhall  be  repaid  to  the  perfon  defraying  the  fame,  by  the 
treafurer  of  the  county  in  England,  or  by  the  (herifF,  or 
fleward  depute,  or  fubftitute,  of  the  county  in  Scotland, 
in  which  the  offence  was  committed  ;  the  amount  of  fuch 
expence  being  previoufly  afcertained  upon  oath  before  two 
jufiices  of  fuch  county,  and  allowed  and  figned  by  them. 

And  if  any  perfon,  having  felonioufly  taken  money, 
cattle,  goods,  or  other  eft'edts,  in  either  part  of  the  united 
kingdom,  (hall  afterwards  have  the  fame  or  any  part  there- 
of in  his  poffeffion  in  the  other  part  of  the  united  king- 
dom ;  it  fhail  be  lawful  to  indidt,  try,  and  punifh  him  for 
theft  or  larceny  in  that  part  of  the  united  kingdom,  where 
he  (hill  fo  have  fuch  money,  cattle,  goods,  or  other  ef- 
fedts  in  his  poftfeflion,  as  if  the  fame  had  been  ftolen  there. 

And  if  any  perfon,  in  either  part  of  the  united  king- 
dom, fnall  knowingly  receive  or  have  any  money,  cattle, 
good?,  or  other  effedls,  ftolen  or  otherwife  felonioufly 
taken  in  the  other  part  of  the  united  kin^jdom  ;  he  fhall  be 
liable  to  be  indidled,  tried,  and  punifhed  for  the  fame,  in 
ihat  part  of  the  uniled  kingdom  where  he  fhall  fo  receive 
or  have  the  fame,  as  if  they  had  been  originally  ftolen  there, 
/5. 
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/.  What  il  is, 

//.  How  it  mG.y  hi  removed. 

III.  How  punijhed. 

L  What  it  is. 

A  Common  nufance  feems  to  be,  an  offence  againft 
"^^  the  publick,  either  by  doing  a  thing  which  tends  to 
the  annoyance  of  all  the  icing's  lubjedls,  or  by  neglecting 
to  do  a  thing  which  the  common  good  requires,      i  Haw, 

Annoyances  to  the  prejudice  of  particular  perfons,  are 
rot  punifliable  by  a  publick  profecution  as  connmon  nu- 
fances,  but  are  left  to  be  redrelTed  by  the  private  adions  of 
the  parties  aggrieved  by  them,      i  Haw.  197. 

"Where  note  a  diverfity  between  ?i  private  zr\6  z  publick 
nufance:  If  it  is  a  private  nufance,  he  fhall  have  his  action 
upon  his  cafe,  and  recover  his  damages,  but  if  it  is  a 
publick  nufance,  he  (ball  not  have  an  adtion  upon  his  cafe, 
and  this  the  law  hath  provided  for  avoiding  of  multiplicity 
of  fuits,  for  if  any  one  might  have  an  adlion,  all  men 
might  have  the  like ;  but  the  law  for  this  common  nufance 
hath  provided  an  apt  remedy,  by  prefentment  or  indiil- 
ment  at  the  fuit  of  the  king,  in  the  behalf  of  all  his  fub- 
jedts ;  unlefs  any  man  hath  a  particular  damage,  as  if  he 
and  his  horfe  fall  into  a  ditch  made  acrofs  a  highway, 
whereby  he  received  hurt  and  lofs,  there  for  his  fpecial  da- 
mage which  IS  not  common  to  others,  he  (hall  have  an  ac- 
tion upon  his  cafe,     i  Inji.  56. 

And  from  hence  it  clearly  follows,  that  no  indictment 
for  a  nufance  can  be  good,  which  lays  it  to  the  damage 
of  private  perfons  only  :  as  where  it  accufes  a  man  of  fur- 
charging  fuch  a  common;  or  of  inclofing  fuch  a  piece  of 
ground,  wherein  the  inhabitants  of  fuch  a  town  have  a 
right  of  common,  to  the  nufance  of  all  the  inabitants  of 
fuch  a  town;  or  of  difturbing  a  watercourfe  running  to 
fuch  a  mill,  to  the  damage  of  fuch  a  perfon  and  his  te- 
nants, without  faying  of  all  the  liege  jubje^s  of  the  king, 
I  Haw.  197. 

Yet  it  hath  been  faid,  that  an  indid^ment  of  a  ccmmon 
fcoldh  goodj  although  it  conclude  to  ihc  common  nufance 
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of  divers^  inftead  of  o//,  the  king's  fubje£ls;  perhaps  for  this 
reafon  (fays  Mr.  Hawkins)^  becaufe  a  common  fcold  can- 
not but  be  a  common  nufance.     i  Haw.  ig8. 

And  if  the  law  be  fo  in  this  cafe,  why  fnould  not  an 
indi(Sment  fetting  forth  a  nufance  to  a  way,  and  exprefsly 
and  unexceptionably  (hewing  it  to  be  a  highway,  be  good, 
/  rotwithftanding  it  conclude  to  the  nufance  oi  divers,  with- 

out faying  all  the  king's  fubje£ls  ?  And  perhaps  the  autho- 
rities which  feem  to  contradict  this  opinion,  might  go  upon 
this  reafon,  that  in  the  body  of  the  indiflment,  it  did  not 
appear  with  fufficient  certainty,  whether  the  way,  wherein 
the  nufance  was  allcdged,  were  a  highway,  or  only  a  pri- 
vate way;  and  therefore  that  it  fhall  be  intended  from  the 
conclufion  of  the  indidlment,  that  it  was  a  private  way. 
3  Haw.  198. 

There  is  no  doubt  but  that  common  haivdy  houfes  are 
indi£lable  as  common  nufances;  and  it  hath  been  faid, 
that  all  common  ft  ages  for  rope  dancers,  and  alfo  all  com- 
mon gaming  houfes^  are  nufances  in  the  eye  of  the  law,  not 
cnly  becaufe  they  are  great  temptations  to  idienefs,  but 
alfo  becaufe  they  are  apt  to  draw  great  numbers  of  difor- 
derly  perfons.     i  Haw.  198. 

Alfo  it  hath  been  holden,  that  a  common  play  houfe  may 
be  a  nufance,  if  it  draw  together  fuch  a  number  of  coaches 
or  people,  as  prove  generally  inconvenient  to  the  places 
adjacent,     i  Haw,  198. 

Stopping  z  profpe£f  is  not  a  common  nufance.     3  Salk, 

Ere<3ing  a  fhed  fo  near  a  man's  houfe,  that  it  flops  up 
his  lights,  h  not  a  nufance  for  which  an  adtion  will  lie; 
unlefsthe  houfe  is  an  ancient  houfe,  and  the  lights  ancient 
lights.     2  Salk.  459. 

So  if  two  men  be  owners  of  two  parcels  of  land  adjoin- 
ing, and  one  of  them  doth  build  an  houfe  upon  his  land, 
and  makes  windows  and  lights  looking  into  the  other's 
land,  and  this  houfe  and  the  Iii;hts  have  continued  by  the 
fpace  of  30  or  40  years ;  yet  the  other  may,  upon  his 
own  land  and  foil,  lawfully  erec^  an  houfe  or  other  thing, 
againfl  the  faid  lights  and  windows,  and  the  other  can 
have  no  adtion  ;  for  it  was  his  folly  to  build  his  houfe  fo 
near  to  the  other's  land.  But  if  the  former  hath  con- 
tinued fpr  time  immemorial,  it  is  otherwife.  Cro,  Eliz, 
118. 

A  gate  ere£led  in  a  highway,  where  none  had  been  be- 
fore, is  a  common  nufance.     i  Haw,  199. 

It  hath  been  holden,  that  it  is  no  common  nufance  to 
m<ike  candles  in  a  town,  becaufe  the  needfulnefs  of  them 
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ihall  difpenfe  with  the  noifomenefs  of  the  fmell ;  but  the 
reafonablenefs  of  this  opinion  feems  juflly  to  be  queftion- 
able,  becaufe  whatever  neceflity  there  may  be  that  candles 
be  made,  it  cannot  be  pretended  to  be  neceflary  to  make 
them  in  a  town:  and  furely  the  trade  of  a  brewer  is  as 
neceflary  as  that  of  a  chandler;  and  yet  it  feems  to  be 
agreed,  that  a  brewhoufe  eredted  in  fuch  an  inconvenient 
p:ace,  wherein  the  bufmefs  cannot  be  carried  on  without 
greatly  incommoding  the  neighbourhood,  may  be  indi6led 
as  a  common  nufance :  And  fo  in  like  cafe  may  a  glafs 
houfe^  or  z  fiuinc  yard,      T  Haw.  199. 

Two  perfons  were  indicted  for  making  great  quantities 
of  mifvie^  offer.five^  and  Jiinking  liquors^  called  acid  fpirit 
pffulphur,  oil  of  vitriol,  and  oil  of  aqua  fortis ;  whereby 
the  air  was  impregnated  with  noifome  and  ofFenfive  froells: 
And  it  was  held  by  the  court  to  be  a  nufance.  The 
word  noifome  comes  in  the  place  of  the  Latin  nocivus ;  and 
means  not  only  difagreeable,  but  hurtful.  And  lord 
Maii'field  faid,  it  is  not  neceflary,  to  conftitute  the  of- 
fence, that  the  fmell  fhould  be  unzvholefome  ;  it  is  enough, 
if  it  renders  the  enjoyment  of  life  and  property  uncomfcrt^ 
able.  Burrow .  Mansfield.  333.  Rex  v.  White  and  Ward, 
E.  30  G.  2. 

A  perfon  was  indifled  for  making  great  nolfes  in  the 
night  with  a  fpeakivg  trumpet^  to  the  difturbance  of  the 
neighbourhood  :  and  it  was  held  by  the  court  to  be  a  nu- 
fance.    T.  \iG.  K.  and  Smith.     Str.  704. 

But  it  hath  been  refolved,  that  neither  an  old,  nor  a 
new  dove- ate  is  a  common  nufance  j  but  perhaps  if  a  tenant 
hath  ereded  one  without  licence  of  the  lord  of  the  manor, 
the  lord  may  have  an  aflion  on  bis  cafe  againft  him, 
1  Haw.  198. 

A  monjter  {hewn  for  money  is  a  mifdemeanor.  2  Cha. 
Ca,  no.  7".  34.  C  2.  Harriyig  and  'iValrond.  It  was  a 
monfl:rous  child,  ihat  died,  and  was  embalmed  to  be  kept 
for  fliiewj  but  was  ordered  by  the  lord  chancellor  to  be 
bu.-ied. 

If  a  man  has  a  d:g  that  kills  (heep,  that  is  not  a  publick 
nufance,  but  the  owner  of  the  dog  (knowing  thereof)  is 
liable  to  an  adlion;  but  if  he  is  ignorant  of  fuch  quality, 
he  fhall.Dot  be  punifneJ  for  this  killing:  And  in  an  adiion 
upon  the  cafe  for  fuch  killing,  the  plaintiff'  fhall  be  re- 
quired to  prove  in  evidence,  that  the  dog  had  ufed  to  kill 
(heep.     Dyer  1^.     Het.  i-jl. 

If  a  man  has  an  unryly  horfe  ia  his  flabJe,  and  leaves 
©pen  the  ilablc  door,  whereby  the  hprfe  gets  forth  and 

doth 
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doth  mifchief,  an  a£lion  lies  againft  the  mafler.     i  Vent. 

295- 

In  the  cafe  of  Buvendin  and  Sharp,  E.  8  TV.  7'he  plain- 
tiff declared,  that  the  defendant  kept  a  bull^  that  ufed  to 
run  at  men,  but  did  not  fay  that  the  defendant  knew  of 
this  quality  ;  it  was  adjudged,  that  an  action  did  not  lie, 
unlefs  it  did  appear  thac  the  mafler  knew  of  this  quality. 
2  Saik.  bti. 

There  is  a  difference  between  beafts  that  are  fera:  na- 
lura,  as  lions  and  tygers,  which  a  man  muft  always 
keep  up  at  his  p-ril  ;  and  beafts  that  are  manfuetcc  naturay 
and  break  through  the  tamenefs  of  tkeir  nature,  fuch  as 
oxen  and  horfes.  In  the  latter  cafe,  an  a6lion  lies,  if 
the  owner  has  had  notice  of  the  quality  of  the  beaft  ;  but 
in  the  former  cafe,  an  action  lies  without  fuch  notice. 
Ld.   Rayrh.    1583. 

But  afcer  fuch  wild  beafls  have  efcaped  from  their  keeper, 
fo  as  to  regain  their  ratural  liberty,  in  fuch  cafe,  he  that 
kept  them  before,  fhall  not  anfwcr  for  the  damage  they 
ihall  commit  after  he  hath  loft  them,  and  they  have  re- 
fumed  their  wild  nature.      I  Ventr.  295. 

Kmufliff,  going  in  the  ftreet  unmuzzled,  from  the  fe- 
rocity of  his  nature  being  dangerous  and  caufe  of  terror 
to  his  majefty's  fubje<fls,  feemeth  to  be  a  common  nufance, 
and  confequently  the  owner  may  be  indidled  for  fuffering 
him  to  go  at  large. 

//.  How  it  may  he  removed. 

It  feemeth  to  be  certain,  that  any  one  may  pull  down 
or  other  wife  dellroy  a  common  nufance,  as  a  new  gate,  or 
even  a  new  houfe  ereded  in  a  highway,  or  the  like  :  for 
if  one  whofe  eftate  is  or  may  be  prejudiced  by  a  private 
rufance  adlually  erecled,  as  a  houfe  hanging  over  his 
ground,  or  flopping  his  lights,  may  juftify  the  entring 
into  another's  ground  and  pulling  down  and  deftroying 
fuch  a  nufance,  whether  it  were  ereiled  before  or  fince  he 
icame  to  the  eftate,  it  cannot  but  {oWow  a  foriiori,  that  any 
one  may  lawfully  deftroy  a  common  nufance:  And  as  the 
law  is  now  holden,  it  feems  that  in  a  plea,  juftifying  the 
removal  of  the  nufance,  a  man  need  not  fhew  that  he  did 
as  little  damage  as  might  be.     i  Haiu,  199. 

But  although  he  may  remove  the  nufance,  yet  he  can- 
not remove  the  materials,  or  convert  them  to  bis  own_ufe. 
Pall.  c.  50. 

///.  Hew 
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III,  How  punifned. 


It  is  faid,  that  a  common  fcold  is  punifhable  (after  con- 
viflion,  upon  indidtment)  by  being  placed  in  a  certain 
engine  of  corredion  called  the  trebucket  or  cucking  ftool. 
I  Haw.  200. 

Note;  cuck  ox  guck  \n  the  5^x5«  tongue  (according  to 
Jord  Coke)  fignifieth  to  fcold  or  brawl ;  taken  from  the 
bird  cuckow  or  guckhaw  :  and  ing  in  that  language  figni- 
fieth water ;  becaufe  a  fcolding  woman  was  for  her  punifh- 
ment  foufed  in  the  water.  3  In/1.  219.  Thejcommon 
people  in  the  northern  parts  of  England^  amongft  whom 
the  greateft  remains  of  the  ancient  Saxon  are  to  be  found, 
pronounce  it  ducking  Jiool;  which  perhaps  may  have 
fprung  from  the  Belgick  or  Teutonick  duckcn^  to  dive  under 
water;  from  whence  alfo  probably  we  denominate  our 
duck  the  water  fowl :  or  rather,  it  is  more  agreeable  to 
the  analogy  and  progreffion  of  languages,  to  afiert,  that 
the  fubftantive  duck  is  the  original,  and  the  verb  made 
from  thence  j  as  much  as  to  fay,  that  to  duck  is  to  do  as 
that  fowl  does. 

And  (he  may  be  convicted,  without  fetting  forth  the 
particulars  in  the  indifiment.     2  Haw,  227. 

Neverthelefs,  the  offence  muft  be  fet  forth  with  con- 
venient certaint.y  ;  and  the  indictment  muft  conclude  not 
only'againji  the  peace^  but  to  the  common  nujance  of  divers 
of  his  ma'jeffs  liege  fuhje£is.  And  in  the  cafe  of  K.  and 
Margaret  Cooptr^  H.  ig  G.  2.  She  was  convi£led  on  an 
indictment,  for  being  a  common  and  turbulent  brawler^  and 
fower  of  difccrd  amongft  her  quiet  and  honefi  neighbour s^^  fo 
that  /he  hath  flirred^  moved^  and  incited  divers  firifes^  con- 
trcverfies,  quarrels^  and  difputes,  amongft  his  majeflfs  liege 
people^  againjl  the  peace^  &c.  It  was  moved  in  arreft  of 
judgment,  that  the  charge  was  too  general,  and  did  net 
amount  to  being  either  a  barrator  or  common  fcold,  which 
are  the  only  initances  in  which  a  general  charge  will 
be  fufficient.  It  was  likewife  objedled,  that  if  the  words 
did  amount  to  a  defcription  of  a  fcold,  yet  it  fhould  be 
laid  to  be  to  the  common  nufance  of  her  neighbours,  for 
every  degree  of  fcolding  is  not  indidtable.  And  the  court 
was  of  opinion,  that  the  judgment  ought  to  be  arretted  on 
both  exceptions  J  for  none  of  the  words  here  ufed  are  the 
2  technical 
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technical  words ;  and  it  muft  be  laid  to  be  to  the  commoU 
nufance.     Str.  1246*. 

There  is  no  doubt,  but  that  whoever  is  convi£ted  of 
another  nufance,  may  be  fined  and  imprifoned  ;  and  it 
is  faid,  that  one  convided  of  a  nufance  done  to  the  king's 
highway,  may  be  commanded  by  the  judgment  to  remove 
the  nufance  at  his  own  cofts :  and  it  feemeth  to  be  rea- 
fonable,  that  thofe  who  are  convidled  of  any  other  com- 
mon nufance,  (houid  alfo  have  the  like  judgment,  1  Hazv. 
200.     Sir.  886. 

And  the  defendant  (hall  not  be  allowed  to  make  any 
cbjedlions  againft  the  indictment,  until  he  hath  pleaded  to 
it.     Dalt.  c.  66. 

And  the  court  never  admits  a  perfon  convicted  of  a  nu- 
fance, to  a  fmall  fine,  until  proof  is  made  of  the  nufance 
being  removed.     Dalt.  c.  66. 

A  mader  is  indidtable  for  a  nufance  done  by  his  fervant, 
Ld.  Raym.  264. 

All  common  nufances  are  indiCtable  not  only  at  the  fef- 
fions,  but  alfo  in  the  torn  and  leet.     2  Haw.  67. 

An  zQ.  of  general  pardon  only  difcharges  the  fine,  but 
not  the  abatement  of  the  nufance.     2  Salk,  458. 

There  are  many  offences  by  particular  ftatutes  declared 
to  be  common  nufances,  which  are  treated  of  under  their 
refpe6tive  titles. 

General  indidment  for  a  nufance. 

Weftmorland.  ^~pH  E  y^vflrjr  yir  our   lord  the  king  upon 
-'■     their  oath  prefent^  that   A.  O.  late  of 
in  the  aunty  of yeoman^  on  the        "    -  day 


of 7«  the  •■  year  of  the  reign  of  and 

on  divers  other  days  and  times,  as  well  before  as  afttrwards^ 

with  force  and  arms  at  > •  in  the  faid  county,  [here  fet 

forth  the  nufance  ;]  and  the  fame  (nul"ance)yo  as  aforefaid 
done  dcth  yet  continue  and  fuffier  to  remain ;  to  the  common 
nufance  of  all  the  lieges  andfubjcds  of  our  faid  lord  the  kingy 
to  the  evil  exatnple  of  all  others  in  the  Hie  cafe  offending^ 
and  againji  the  peace  of  our  faid  lord  the  kingy  his  crown 
and  dignity. 

*  It  feemeth  to  favour  ngt  much  of  gallantry  that  our  an- 
ceftors  fuppofed  none  but  women  could  be  guilty  of  this  offence ; 
for  the  techriical  words  denoting  the  fame,  whillt  the  proceed- 
ings were  in  Latin,  were  all  of  the  feminine  gender  j  zsrixatrixf 
(alumniatrix,  communis  pugnatrtXt  communis  pads  perturbatri)i» 
and  the  like. 
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/.  Of  oaths  in  general. 

II.  The  common  forms  of  oaths. 

Hi.  ^takers  oaths. 

IV.  Oaths  of  infidds. 

I.  Of  oaths  in  general. 

I,  /~\AT  H   is    a   corruption  of  the   Saxon   word  eoih.  OzA, 
^  3lnft.'i65. 

2.  It  is  called  a  corporal  oatb,  becaufe  the  perfon  lays  Corporal  oath. 
his  hand  upon  fome  part  of  the  fcriptures  when  he  takes 

it.     3  /«/?.  165. 

3.  If  the  oath  be  taken   on  the  common  prayer  book,  Oath  taken  on 
which  hath  the  epiftles  and  eofpels,  it   is  good  enough,  '^"  "'"Z""" 
and  perjury  upon  the  ftatute  may  be  amgned  upon  this 

oath,     2  Keb.  314. 

4.  The  words.  So  help  me  God^  in  the  common  form  So  help  me God« 
of  an  oath,  perhaps  may  have  been   firft  ufed   in  the  very 

ancient  manner  of  trial  by  battel  in  this  kingdom,  or  at 
leaft  are  delivered  with  a  peculiar  emphafis  in  that  fo- 
lemnity  ;  wherein  the  appellee  lays  his  right  hand  on  the 
book,  and  with  his  left  hand  takes  the  appellant  by  fhe 
right,  and  fwears  to  this  effccl,  Hear  this.,  thou  who  calleji 
thy/elf  John  by  the  name  of  baptifniy  whom  I  hold  by  the  handy 
that  faljly  upon  me  thou  haji  lied ;  and  for  this  thou  Uefly 
that  I  who  (all  myfelf  Thomzi  by  the  name  of  baptifm^  did 

not  felonioufly  murder  thy  father  W.  by  name  So  help 

me   God; (and   then  he  kifles  the  book  and  fays)  and 

this  I  will  defend  againfi  thee  by  my  hody^  as  this  court 
/hall  award.  And  fo  the  appellant  is  fvvorn  in  like 
manner. 

[Where  we  may  obferve  alfo  the  genuine  foundation, 
as  it  feemeth,  of  the  word  lie  being  efteemed  ftill  fo  great 
an  affront  above  all  others,  as  whenever  it  is  pronounced, 
to  caufe  an  immediate  afFray  and  bloodfhcd.] 

5.  There  hath  been  much   doubt,  how  far  juftices  of  Powerofadmi- 
the  peace  have  power  to  adminifler  an  oath.     The  ftatute  "''^^'°S »«  o^^^' 
of  the  15  G.  3.    c.  39.    hath  in  one  inftaoce  afcertained 
and  declared  their  power  i    by  which  it  is  enabled  as  fol- 
lows :   IVhereas  it  is  frequently  necejfary  for  jujiices  of  the 
feaa  to  adminijier  eathff  where  penalties  are  to  be  levied,  or 

diftreflea 


^:^4 


diftrefles  ic  he  made,  in  purfuance  of  a^s  of  parliaments^ 
which  they  have  no  power  to  adm'inifter^  unlefs  authorized  fo 
to  do  by  fuch  a£is  refpeSiively  ;  //  is  therefore  enaSied,  that  in. 
all  cajes^  where  any  penalty  is  direSiedto  be  levied^  or  diftrefs 
to  be  made^  by  any  a£i  cf  parliament  now  in  force,  or  here- 
after to  be  made^  it  fhall  be  lawful  for  any  jujiice  or  jufiices, 
aSiing  under  the  authority  of  fuch  a^s  refpe^ively^  to  admini- 
Jier  an  cath  or  oaths  for  the  purpofe  of  levying  y«cA .penalties 
or  ?na king  fuch  diftrefles. 

But  except  in  the  particular  inftances  here  fpecified,  the 
matter  remains  as  doubtful  as  it  was  before,  or  perhaps 
more  doubtful,  as  it  may  induce  an  inquiry  into  other 
branches  cf  the  office  of  a  juftice  of  the  peace,  which  pof- 
fibly  may  be  liable  to  the  fame  objection. 

And  there  feems  to  be  feme  ambiguity  upon  the  face  of 
the  ait  itfelf.  For  there  are  three  different  forms  of  ex- 
prefTiori  in  a£ts  of  parliament  giving  power  to  juflices  to 
jevy  penalties  and  make  diftrefTes:  One  is,  where  an 
acl  fays  generally,  thjt  fuch  an  offence  (hall  be  heard  and 
determined  by  one  or  more  juftices,  without  expreffing 
the  particular  mode  of  convidtion  :  The  fecond  is,  where 
an  a<?t  fays,  that  the  convi6tion  fnall  be  upon  the  oath  of 
one  or  more  witnefs  or  witneffes:  And  the  third  is,  where 
the  a6t  goes  further  and  fays — which  oath  fuch  jujiice  is 
hereby  empowered  to  adminifler. 

If  it  is  the  laff  of  thefe  only  that  the  ^61  refers  to, 
it  is  certain  there  are  numberlefs  inftances  where  convic- 
tions are  required  by  adis  of  parliament  to  be  made  on  the 
oaths  cf  witnefles,  which  acls  give  no  exprefs  power  to 
the  juftices  to  adminifter  fuch  oaths ;  and  if  upon  the 
faid  a6ts  no  oath,  before  this  remedial  afl,  could  be  ad- 
miniftred,  they  muft  neceffarily  be  underftood  as  having 
been  hitherto  nugatory,  and  the  convidtions  thereupon 
merely  void.  The  famous  game  a6t  of  the  5  Ann.  c.  14. 
and  many  other  game  adts  confequent  thereupon,  require 
the  convidlion  to  be  upon  oath,  but  do  not  exprefsly 
authorize  the  juftices  to  adminifter  the  faid  oath.  So 
alfo,  many  penalties  relating  to  the  poor;  to  the  woollen, 
linen,  fuftian,  cotton,  leather,  iron,  and  other  manufac- 
tures;  to  the  wages  of  fervants,  labourers,  and  artificers; 
and  even  in  the  late  dog  ai5l,  where  the  penalties  are  very 
large  ;  and  on  a  yet  later  a6l,  13  G.  3.  c.  63.  relating  to 
the  lilk  manufadture,  where  fome  of  the  penalties  are  not 
lefs  than  50  1, — are  direded  to  be  recovered  by  the  oaths 
of  witneffes,  and  yet  the  juftices  are  not  impowered 
by  any  of  the  adls  refpedively  to  adminifter  the  faid 
oaths. 

But 
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But  be  this  as  it  may,  it  is  evident  that  this  remedial 
a£t  doth  not  extend  to  any  cafe  where  an  oath  is  not  men- 
tioned in  the  zc\,  but  where  only  a  general  power  is 
given  to  the  juflices  to  take  cognizance  j  and  it  maybe 
argued,  that  if  where  an  oath  is  necell'ary,  yet  thejuftices 
cannot  proceed,  unlefs  authorized  by  the  feveral  a£ts  re- 
fpecStively  to  adminifter  fuch  oath,  it  follows  a  fortiori, 
that  where  no  oath  is  mentioned,  there  no  oath  csn  be  by 
them  adniiniftered.  And  this  is  the  cafe  of  all  the  ancient 
ftatutes,  fo  fur  down  as  the  latter  end  of  the  reign  of 
queen  Elizabeth.  For  they  only  exprefs  in  general,  that 
the  juflices  (hall   have  power  to  b.^ar  and  deter  mine  ■ 

fhall  inquire  of  fuch  and  fuch  offences — : (hall  inquirgy 

hear  and  diterinine^  by  their  difcretions ftiall   csnviSi 

offenders  by  witnefs,  confejfion,  or  othertufe.  The  ftatute  of 
the  43  EL  c.  7.  againlt  hedge  breaking  and  robbing  of 
orchards,  is  the  firlt  ftatute  that  fpecially  requires  the  con- 
vi£lion  to  be  upon  oath  :  And  in  many  fubfequent  fla- 
tutes,  it  is  only  expreded  that  the  convidtion  fhall  be  be- 
fore thejuftices,  without  any  mention  of  an  oaih  at  all. 

Befides,  there  are  many  other  afts  to  be  done  by  juf- 
tices  of  the  peace,  which  have  no  relation  to  ievyir-rg  of 
penalties  or  making  diitrefies  :  And  it  may  be  argued  from 
analogy,  that  if  they  have  not  power  to  adminifter  aa 
oath  in  one  cafe,  they  have  not  power  to  adminider  it  in 
another  under  the  like  circumftances.  As  for  inftance  : 
Sometimes  the  penalty,  after  convi£tion,  is  not  pecuniary, 
to  be  levied  by  diftrefs  ;  but  corporal,  by  commitment 
to  the  houfe  of  CorreiSion,  or  otherwife  j  and  yet  the 
a£ls,  authorizing  and  diredting  the  proceedings,  run  \n 
the  very  fame  ftyle  and  form  of  words,  only  this  adt  of 
the  15  G.  3.  c,  39.  heals  the  defeat  in  one  cafe,  but 
leaves  the  matter  open  as  to  the  reft,  and  unlefs  the  cir- 
cumftances  can  be  diftinguiftied,  may  afFcdt  the  office  of  a 
juftice  of  the  peace  in  a  moft  eiTentiai  and  viral  part;  for 
to  convidt,  and  in  confequence  thereof  to  imprifon  an  of- 
fender, without  <jath,  or  (which  is  the  fame  thing)  by  vir- 
tue of  an  oath  which  the  juftice  hath  no  power  to  admi- 
nifter, argues  a  very  feeble  and  imperfedt  jurifdiclion,  and 
fuch  as  no  one,  without  being  well  advifed,  would  readily 
chufe  to  exercife. 

Indeed,  very  few  of  the  oaths  aJminiftred  by  juftices  of 
the  peace  have  the  aforefaid  fandiicn  of  a  fpecial  authority 
given  by  the  feveral  adis  to  fupport  them.  No  adt  of 
parhament  gives  a  fpecial  power  to  adminifter  the  oath  of 
office  to  a  gager  in  the  excife,  a  commiffioner  of  fewers, 
or  a  Cierify's  baihfFj  to  a  foldier  inlifted  in  his  majefty's 
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forces;  to  an  out-penfioner  of  Chelfea  hofpital,  in  order 
to  receive  his  penfion  j  to  a  pauper  wanting  relief;  to  a 
perfon  apprehended  as  a  rogue  and  vagabond;  to  a  land- 
lord on  the  tenant's  conveying  away  his  goods  clandef- 
tinely  ;  to  a  perfon  robbed,  in  order  to  bring  his  a6tion 
againft  the  hundred  :  All  thefe,  and  many  other  fuch  like, 
are  diredted  to  be  adminiftred  by  the  refpediive  afts  of 
parliament,  which  aiSls  nevertheiefs  have  no  claufe  au- 
ihorizipg  the  juftices  to  adminifter  the  fa'd  oaths.  Nay, 
further  than  this,  in  matters  of  daily  pradice,  fo  far  from 
an  additional  claufe  authorizing  the  adminiftring  of  an 
oath,  there  is  no  a6t  of  parliament  now  exifting,  that  re- 
quires the  juftices  to  take  any  examination  upon  oath, 
either  on  the  removal  of  a  pauper  to  his  fettlemenr,  or 
the  filiation  of  a  baftard  child  before  the  two  next  juftices. 
So  that  the  oaths,  which  upon  thofe  occafions  are  adnn- 
nift:red,  are  only  of  congruity,  as  fuppofed  incident  to, 
and  necefTarily  annexed  to  the  office  of  a  j-uftice  of  the 
peace  J  and  if  they  cannot  be  fupported  upon  that  found- 
ation, it  is  eafy  to  conjeclure  what  muft  be  the  confe- 
qisence. 

It  may  be  worth  while,  in  a  few  words  to  confider, 
what  hath  been  advanced  by  learned  men  upon  this  fub- 
]e3:.  It  hath  been  urged,  that  the  very  aft  of  parliament 
which  gives  power  to  the  juftices  to  hear  and  determine, 
and  the  commiffion  of  the  peace  confequent  theieupong 
ilo,  without  more,  give  to  the  juftices  every  thing  necef- 
i'ary  for  the  execution  of  that  power ;  according  to  that 
faying  of  lord  Coke  upon  another  cccafiony  that  when 
the  la^v  granteth  any  thing,  that  alfo  is  granted,  without 
which  the  thing  itfelf  cannot  be.  And  fo  it  feems  to  have 
been  iinderftood  for  upwards  of  two  hundred  years ;  for 
from  the  fvVx  inftitution  of  the  oiEce,  to  the  latter  end  of 
the  reign  of  queen  Elizabeth  (as  I  obferved  before),  the 
fpecfal  mode  of  convidion  by  path  is  never  mentioned. 
But  then  it  is  to  be  remarked,  that  during  all  that  period, 
the  juftiices  were  confidcred  as  a£ling  in  their  fefiions,  by  a 
jury;  in  like  manner  and  form  of  proceeding,  as  in  other 
tiie  king's  courts  of  record.  And  it  was  not  until  fmaller 
matters,  fuch  as  hedge  breaking,  fervants  wages,  fre- 
quenting alehoufes,  and  fuch  like,  were  brought  under 
the  jurifdidlion  of  juftices  of  the  peace,  that  the  admi- 
niftring of  an  oath  became  fpecially  direded.  Thefe  lefTer 
raat'Lers  were  thought  too  trifling  to  bring  the  country 
together  about  them ;  and  therefore  it  was  ordained,  that 
they  fhall  be  heard  and  determined  by  one  or  more  juf- 
tices out  of  fciTions,  and  without  a  jury.     And  hereby  a 
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new  kind  of  judicature  being  eftabliflied,  it  became  necef- 
fary  to  limit  and  define  the  particular  «node  of  proceeding; 
as  that  the  juftice  fhould  have  power  to  convi'd  by  confef- 
/ton  of  the  pnriy,  by  view  of  the  jvjlice^  or  by  examination  of 
wkneffes^  which  examination  at  that  time,  no  doubt,  was 
underftood  to  be  upon  oath,  for  they  icnew  of  no  other 
judicial  examination.  But  for  the  greater  preciiion,  and 
to  prevent  any  fhadow  of  ambiguity,  very  many  ftatutes 
giving  this  fummary  jurifdidlion  in  particular  cales,  where 
an  oath  is  required,  have  this  additional  claufe — which  oath 
fuch  ju/Ucs  is  hereby  vnpoivered  to  admini/ier.  Neverthclefs, 
there  are  fo  many  Ifatutes  of  the  like  kind  which  do  not  ob- 
ferve  this  diftin6iion,  and  others  v^hich  never  mention  any 
oath  at  ail,  that  it  feemeth  difficult  upon  thefe  premiflcs  to 
form  any  general  conclufion.  What  hath  been  princi- 
pally intended  feems  to  have  been,  to  fpecify  that  the  con- 
vidion  in  fuch  cafes  (hall  be  in  a  fummary  manner  with- 
out the  help  of  a  jury,  and  confequently  that  the  juftice 
ill  that  refpedl  is  conitituted  in  the  place  both  of  judge  and 
jury,  and  as  fuch  mufi:  proceed  after  the  courfe  of  the  com- 
mon law,  when  not  diredied  otherwife  by  fpecial  words  \n 
the  a6t  of  parliament. 

On  the  other  hand,  the  authority  of  lord  Coke  is  al- 
ledged  in  this  matter  againft  fuch  general  power;  who,  in 
treating  of  the  oath  of  oflice  to  be  taken,  in  purfuance  of 
the  ftatuie  of  the  13  Ed.  i.  Ji.  i.  c.  47.  by  the  confer- 
vators  of  the  Humber,  Oufe,  Trent,  and  other  rivers,  in 
relation  to  the  taking  of  falmon,  fays,  a  new  oath  cannot 
be  impofed  upon  any  judge,  comm'iiTioner,  or  any  other 
fubje<5f ,  without  authority  of  parliament,  as  here  it  was  ; 
but  the  giving  of  every  oath  muft  be  warranted  by  a6l  of 
parliament,  or  by  the  common  law  time  out  of  mind.  2 
In/i,  ^jg. — But  this  doth  not  contradifl  the  former  poli- 
lion,  but  rather  confirms  it,  a.dmitting  the  common  law 
as  a  rule  for  the  giving  of  oaths. 

The  ad  of  parliament  of  the  i  if  2  P.  ^  M.  c.  13. 
impowering  thejuftices  out  of  feflions  to  take  bail  of  per- 
fons  arrefled  for  felony,  prefciibes  that  the  juflices  fhall 
take  the  examination  of  the  prifoner,  and  the  information  of 
them  that  bring  him^  but  doth  not  exprefs  that  the  inform- 
ation (hall  be  upon  oath.  Upon  which,  Mr.  Lambard 
obferves  as  follows:  Becaufe  (fays  he)  fomejuftices  do  ufe 
to  take  this  informa'.ion  of  the  bringers  upon  their  oaths, 
and  fome  others  do  receive  it  without  any  oath  at  all,  let 
us  fee  what  is  wont  to  be  faid  on  either  fide,  that  every 
man  may  the  better  underftand  what  way  to  incline  and 
follow.     They  which  take  this  information  without  any 
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oath  fay,  that  if  the  makers  of  this  ftatute  had  meant  that 
an  oath  fliould  be  taken,  then  would  they  have  exprefied 
fo  much  ;  even  as  the  ftatutes  for  bankrupts,  34  H.  8.  c.  4. 
and  13  El.  c.  7.  the  ftatute  of  accountants,  5  R.  2.  c.  13. 
the  ftatute  of  labourers,  2  H,  5.  c.  4.  and  che  ftatute  of 
chufing  knighrs  of  the  parliament,  8  H.  6.  c.  7.  have 
done  before  :  In  all  which,  and  fome  other  itatutes,  exa- 
mination upon  oath  is  given  by  exprefs  and  plain  words. 
But  they  on  the  contrary  fide  do  ftrongly  defend  their  ex- 
aitiny;  an  oath,  by  the  example  of  the  juftices  of  the  higher 
courts ;  and  do  alledge,  that  whereas  the  ftatute  of  the 
5  H.  4.  c.  48.  did  ordain,  without  any  mention  of  an 
oath,  that  in  a^flion  of  debt  upon  the  arrearages  of  an  ac- 
count, the  juftices  fhould  have  power  to  examinq  the  at- 
tornies  and  others,  the  juftices  of  the  bench  do  ufe  in  that 
cafe  to  minifter  an  oath  to  the  perfons  examined.  The 
lilce,  they  fay,  is  daily  done  and  pradlifed  in  all  the  ex- 
aminations of  fummoners,  viewers,  TnerifFs,  clerks,  and 
other  officers,  that  do  happen  in  the  higher  courts  at  Weft- 
minfter;  and  Mr.  Brooke  (Tit.  Examination.  32.)  is  of 
opinion,  that  every  examination  is  to  be  handled  upon 
oath.  And  therefore  belike  (fay  they)  the  ftatute  of  2 
Ed.  6.  c.  13.  giving  power  to  the  ordinary  to  examine  a 
man  for  his  perfonal  tithe,  excepteth  an  oath,  as  though 
otherwife  he  might  have  required  it  of  him.  Beftdes  all 
this,  they  add  for  reafon,  that  if  thefe  informers  be  ex- 
amined on  oath,  then,  altho'  it  fhould  happen  them  to  die 
before  the  prifoner  hath  his  trial,  yet  may  their  informa- 
tion be  given  in  evidence,  as  a  matter  of  good  credit; 
whereas  otherwife,  it  would  be  of  little  or  no  weight  at 
all,  ar-,d  thereby  offenders  fhould  the  more  eafily  efcjpe. 
AnJ,  he  adds,  to  this  latter  opinion,  I  myfelf  am  ready  to 
fubfcribe;  as  well  becaufe  I  have  heard  fome  judges  of  af- 
fize  deliver  their  minds  accordingly,  as  alfo  for  that  I  have 
four.d  by  experience,  that,  without  fueh  an  oath,  many 
informers  will  fpeak  coldly  ngainft  a  felon  before  the  face 
of  the  judge,  having  perhaps  firft  n)ade  their  bargain  wiih 
the  offender  or  his  friends,  before  that  the  judge  did  hear 
of  the  caufe.      Lamb.  213. 

Mr.  Dalton,  upon  the  fame  fubjedl:,  fays.  The  perfon 
accufed  fhall  not  be  examined  upon  oath,  for  by  the  com- 
mon law  no  man  is  obliged  to  accufe  himfelf.  But  it 
feemeth  convenient  (he  fays),  in  cafes  of  felony  efpeci- 
aily,  rhat  the  informiuion  of  the  bringer  and  others,  which 
the  juftices  60  take  againft  the  prifoner,  be  upon  oath; 
otherwife,  upon  the  trial  of  the  prifoner,  fuch  information 
tnken  by  the  juftice  ftiall  not  be  read  or  delivered  to  the 
jury,  nor  given  in  evidence  againft  the  prifoner  upon  his 
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trial.  And  (o  was  the  direction  of  the  lord  chief  juftice 
Coke  at  Cambridge  fiimmer  aflizes,  upon  the  trial  of  a 
felon  ;  for,  faid  he,  in  Cife  of  a  trefpafs,  altho'  it  be  only 
to  the  value  of  twopence,  no  evidence  fhall  be  given  to  the 
jury  but  upon  oath,  much  lefs  where  the  life  of  a  maa  is 
in  queftion.     DaU.   Old  Ed.  c.  iii. 

And  lord  Hale,  fpeaking  of  the  fame  flatute,  is  exprefs, 
that  the  information  of  the  profecutor  or  witnefles  ought  to 
be  upon  oath,  altho'  the  ftatute  doth  not  mention  an 
oath  ;  which  information  upon  oath,  being  fworn  on  the 
trial  to  be  truly  taken  by  the  juftice  or  his  clerk,  may  be 
given  in  evidc  nee  againft  the  prifoner,  if  the  witnelles  be 
dead  or  not  able  to  travel,      i  H,  H.  586. 

Finally,  lAr.  Dalton,  in  another  place,  fpeaking  of  the 
cafe  where  one  juliice  may  punifli  oticnders  upon  accufa- 
tion  or  proof  generally,  fays,  it  feemeth  that  this  mull:  be 
by  examination  of  witnefTes ;  and  tho'  the  flatute  doth  not 
exprefsly  fet  down  that  it  {hall  be  upon  oath,  yet  it  feem- 
eth fit,  that  the  juftice  do  it  upon  oath  :  yea  in  all  other 
cafes,  wherefoever  any  man  is  authorized  to  examine  wit- 
nefles, fuch  authority  to  examine  fliall  be  taken  and  con- 
ftrued  to  be  in  fuch  manner  as  the  law  will,  which  is  only 
by  oath.     Dalt.  Old  Ed.  c.  66. 

Upon  the  whole,  this  difference  of  opinion,  concern- 
ing the  power  of  juflices  of  the  peace  to  adminifter  oaths 
in  the  feveral  cafes  that  may  happen,  is  a  matter  of  moft 
ferious  confideration;  and  there  being  by  the  aforefaid  a6t 
of  15  G.  3.  r.  39^.  a  parliamentary  declaration  in  one  in- 
ftance,  which,  fo  far  as  it  goes,  determines  againfl  a  ge- 
neral power  of  the  juflices i  and  it  being  uncertain  how 
far  by  parity  of  reafon  the  like  conflrudtion  may  be  ex- 
tended t.>  other  inftances;  it  is  humbly  fubmitted,  whe^ 
ther  it  m-ght  not  be  expedieiu  to  enairl  once  for  all, 
that  in  all  cafes  where  by  any  zGt  of  parliament  juflices  of 
the  peace  have  cognizance,  they  (hall  have  power  to  ad- 
minilfer  an  oath. 

6.  Where  ?n  oath  is  adminiftred  by  a  perfon  that  hath  Perjury, 
lawful  auihority  to  tender  the  fame,  and  it  be  afterwards 
broken,  yet  if  it  be  iv<t  in  a  judicial  proceeding,  it  ds  no 
perjury,  nor  punifhable  by  the  common  law.      3  Injl.  166. 

Therefore  if  one  call  another  a  perjured  man,  he  may 
have  an  adion  on  the  cafe,  becaufe  it  ihall  be  intended  to 
be  contrary  to  his  oath  in  a  iudicial  proceeding;  but  for 
calling  one  zforfivorn  man,  no  zdiion  lies  ;  becaufe  the  for- 
fwearing  may  be  extra)udicial,  and  confequently  no  peri- 
jury  in  law.     3/'^/?.  166. 
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Datljs. 


Of  the  oath  of 
allegiance. 


Of  the  oath  of 
Supremacy. 

Of  the  oath  of 
abjuration. 


Summoning 


7.  Every  layman,  above  the  age  of  12  years,  was  an- 
ciently obliged  to  take  the  oath  of  allegiance  at  the  tourn 
or  leet,  and  it  was  a  high  contempt  to  retufe  it.  i  Inft, 
68. 

But  the  clergy  were  not  obliged  to  take  the  oath  of  alle- 
giance till  the  reformation,  any  further  than  doing  ho- 
mage to  the  king  for  the  lands  held  of  him  in  right  of  the 
church.      I  //.//.  71,  72. 

Lord  Hale^  fpeakiiig  of  the  ancient  oath  of  allegiance, 
which  continued  above  600  years,  fays,  that  therein  the 
prudence  of  the  common  law  is  obfervable,  that  it  was 
Ihort  and  plain,  not  intangled  with  long  and  intricate 
claufes  or  declarations,  but  that  the  fenfe  of  it  was  obvious 
to  the  rhoft  common  underftanding,  and  yet  withal  com- 
prehenfive  of  the  whole  duty  of  a  fubjedt  to  his  prince. 
I  H.  H.  63.  And  from  this  the  prefent  form  of  the  oath 
of  allegiance  hath  not  much  varied. 

8.  The  oath  of  fupremacy  came  in,  upon  abolifliing  the 
papal  authority  at  the  reformation. 

9.  The  oath  of  abjuration  came  in  after  the  revolution; 
received  fome  alterations  in  the  firft  year  of  queen  Anne  \ 
and  again  in  the  firll  year  of  king  George  \.\\t^\^\  and 
finally,  in  the  fixth  year  of  king  George  the  third. 

Perhaps  it  might  be  wifiied,  that  it  were  made  more  ap- 
plicable to  lord  Hale'sx\x\e^  in  being  more  fliort  and  plain; 
there  being  in  it  feveral  hard  words,  which  probably  many 
who  take  it  do  not  well  underftand;  and  there  being  an 
z6t  of  parliament  therein  referred  to,  which  perhaps  not 
one  in  fifty  who  take  it  have  confulted. 

10.  Two  juftices  may  fummon  by  writing  under  hand 


fhJwtVsr'^*  and  feal,  any  perfon  whom  they  fliall  fufped  to  be  dan- 
gerous or  difafFe£led  to  the  government,  to  appear  before 
them,  at  a  certain  day  and  time  therein  to  be  appointed, 
to  take  the  oaths  of  allegiance,  fupremacy,  and  abjuration, 
and  if  fuch  perfon  ncglefts  or  refufes  to  appear,  then  on 
due  proof  made  on  oath  of  the  fummons  having  been  ferved 
on  fuch  psrfon,  or  left  at  his  dwelling- houfe,  or  ufual  place 
of  abode,  with  one  of  the  family  there,  they  (hall  certify 
the  fame  to  the  next  feflions,  there  to  be  recorded  by  the 
clerk  of  the  peace.  And  if  fuch  perfon  fnall  negletfl  or 
refufe  to  appear  and  take  the  oaths  at  the  faid  feffions  (the 
name  of  fuch  perfon  being  publickly  read  at  the  firft  meet- 
ing of  the  faid  feflions),  then  fuch  perfon fhall  be  efteemed 
and  adjudged  a  popifh  recufant  convi£t :  and  the  fame 
fhall  be  thence  certified  by  the  clerk  of  the  peace  into  the 
chancery  or  king's  bench,  to  be  there  recorded,  i  G. 
Ji.  2.  c.  iz^  J.  10,  II. 

If  bom 
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JP^yom  thy /hall  Jufpea]  It  feemeth  that  a  bare  fufplcion 
is  not  fufficient,  but  there  fhould  be  fome  good  caufe  of 
fufpicion,  and  that  the  caufe  of  fufplcion  is  traverfable. 
Read.  Oath. 

Rffufe —  to  take  the  oaths']  A  perfon  csnnot  be  faid  to 
re/uje  the  oaths,  unlefs  they  be  read  to  him,  or  offered  to 
be  read^     Read.  Oath. 

//.  The  common  forms  of  oaths* 

1.  The  oath  of  allegiance,  by  the  i  G.  J].  2.  c.  13.         Oath  of  a'le- 
/  A,  B.  do  fincerely  promfe  ami  Jwear^  that  I  will  be  faith-  e^ance. 

ful,  and  bear  true  allegiance  to  his  majejly  king  George:  So 
hslp  me  God. 

2.  The  oath  of  fupremacy,  by  the  i.  G.Jf.  2.  c.  13.         Oaihof  fupre- 
I  A.  B.  do  /weary  that  I  do  from  my  heart  abhor,  deteft,  '"^'■y* 

and  abjure^  as  impious  and  heretical,  that  damnable  doSfrine 
and  pcfition,  that  princes  excommunicated  or  deprived  by  the 
pope,  or  any  authority  of  the  fee  of  Rome,  may  be  depcfed  or 
murdered  by  their  fubje^s^  or  any  ether  whatfoever.  And  I  do 
declare^  that  no  foreign  prince,  perfon^  prelate,  Jl  ate,  or  poten- 
tate, hath,  or  ought  to  have,  any  jutifdiclion,  povjer,  fupe- 
riority,  pre-eminence  or  authority,  ecclcftajlical  or  Jpiriiualy 
within  this  realm :  So  help  me  God. 

3.  The  oath  of  abjuration,  by  the  6  G.  3.  c.  53.  Oathof  abjura- 
/  A.  B.  dj  truly  ani  fincerely  acknowledge,  frofejs,  tefiify^  lion. 

and  declare  in  my  confcience,  before  God  and  the  vjs'  Id,  that 
our  fovereign  lord  king  George  is  lawful  and  rightful  king  of 
this  realm,  and  all  ether  his  majefiys  dominions  thereunto  be- 
longing. And  I  do  jolcmnly  and  fincerdy  declare,  that  I  do  be~ 
Ueve  in  my  confcience,  that  not  any  cf  the  defendants  of  the 
ferfn  who  pretended  to  be  prince  cf  Walts  durlr^g  the  life  of 
the  late  king  James  the  fecond,  andfnce  his  deccafe  pretended 
to  be,  and  took  upon  himfelf,  the  fiyle  and  title  of  king  <?/ Eng- 
land, by  the  name  of  Jaoies  the  thirds  or  of  Scotland, 
by  the  name  (f  James  the  eighth,  or  the  fy'e  avM  title 
cf  king  ^  Great  Britain,  hath  any  right  or  title  whatjoever^ 
to  the  crown  of  this  realm ^  or  any  other  the  dominions  thereunts 
belonging  :  And  I  do  renounce,  refufe,  and  ahjwe  any  alle-' 
giance  or  obedience  to  any  of  them.  Arid  I  do  fwear,  that  I 
will  bear  faith  and  true  allegiance  to  his  majejly  king  George, 
and  him  will  defend,  to  the  utmoji  of  my  pcw.r,  agairiji  all 
traitcrous  conlpiracies  a^id  attempts  vjhutfoever,  which  Jhall  be 
made  againji  his  pe'fon^  crov;n  or  dignity.  And  1  ivill  do  rr.y 
uimoji  endeavour  to  difchfe  and  tnake  known  to  his  maielty,  and 
his  fuccejfors,  all  treafons  and  traiterous  confpiracies  which  I 
fhall  know  to  be  againji  him  or  any  of  them.     And  I  dofanh' 
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fuV.y  pronv.fp^  to  the  uimojl  of  my  poiuei'^  to  fupporf,  maintain 
and  defend  the  fuccejjim  of  the  crown  againjl  the  defcendants  of 
the  /aid  James,  and  aga'infi  all  other  perforis  whatfoever  ; 
which  fuccejfion^  by  an  a<^y  iniitlcdy  An  a6l  for  the  further 
limitation  of  the  crown,  and  better  fecuring  the  rights  and 
liberties  of  the  fubjeifl,  is  and  Jiands  limited  to  the  princefs 
Sophia,  ehSiorefs  aid  dutchefs  dowager  of  Hanover,  and  the 
heirs  of  her  body,  being  pr  etc  ft  ants.  And  all  thefe  things  I  do 
-plainly  and fmcerely  acknowledge  and fwear^  according  to  thefe 
exprefs  ivords  by  me  fpoken,  and  according  to  the  plain  and  com- 
mon fetfe  and  underjlanding  of  the  fame  words^  without  any 
equivocation.,  intntal  evafton,  or  fecret  refervation  zuhatfoever. 
And  I  do  make  this  recognition^  acknowledgment ,  abjuration^ 
renunciation^  and  promife,  heartily^  willingly,  and  irufyj  upon 
the  true  faith  of  a  chriflian :  So  help  me  God. 
Declaration  4.  The  declaration  againft  tranfubftantiation  ;    by  the 

/  A.  B.  do  declare^  that  I  do  believe,  that  there  is  not  any 
tranjubfiantiation  in  the  facrament  of  the  Lord'' s  flipper  or  in 
the  elements  of  bread  and  wine,  at  or  after  the  confecration 
thereof  by  any  perfon  whatfoever. 
Declaration  j.   1'hc  declaration  againft  popery  j    by  the  30  C.  1.Jl» 

2.  C.  I. 

/  A.  B.  do  fclcmnly  and  fincerely,  in  the  prefence  of  God, 
profeji^  te/lify  and  declare^  that  I  do  believe,  that  in  the  facra- 
ment of  the  Lord's  f upper  there  is  not  any  tranfub/lantiation  of  the 
elements  of  bread  and  uine  into  the  body  and  blcod  ofQhn*^,  at 
$r  after  the  confecration  thereof  by  any  perfon  ivhatfoever  :  And 
that  the  invocation,  or  adoration  of  the  virgin  Mary,  or  any 
other  Jaint,  and  the  fact  l fee  of  the  rnafs,  as  they  are  now  ufed 
in  the  ihu'ch  cfRom^,  are  fupe> jUtious  and  idolatrous:  And 
1  do  folemnlfin  the  prefence  of  (God,  profef,  tejltfy  and  declare^ 
ThtJt  I  do  make  this  declaration,  and  every  part  thereof,  in  the 
plain  and  ordinary  fetfe  of  the  words  read  unto  me,  as  they  are 
ccmmcnly  underfhod  by  Lnglifh  prcteficn'.s,  uithout  any  eva- 
fion.,  equivocation,  or  mental  refervation  ivhatfoever,  and  ivith- 
oiit  any  difpenfation  already  granted  me  for  this  purpofe  by  the 
pope,  or  any  other  auth-.rity  or  per/on  whatfoever,  and  without 
any  hope  if  any  fuch  di.penfaficn  from  any  perfon  or  authority 
what  oever,  or  without  thinking  that  I  am  or  can  be  acquitted 
before  God  or  man,  or  abfolved  of  this  declaration,  tr  any 
part  thereof,  altho'jgh  the  pope,  or  any  other  perfon  or  per- 
fom,  or  power  ivhatfoever,  fhall  difpenfe  with  or  annul 
the  fame,  or  declare  thai  it  ivas  null  or  void  from  the  be' 
ginning. 


in.  ^ua- 
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HI.  fakers  oaths. 

1.  In  all  cafes  wherein  by  any  a6l  of  parliament  an  oath  Affirmation 
fliall  be  allowed  or  required,  the  folemn  afErmation  of  qua-  ^  °"'^  * 
leers  ftiall  be  allowed  inftead  of  fuch  oath  ;  and  that,  aitho' 

no  exprefs  provifion  be  made  for  that  purpofe  in  fuch  a6l. 
22  G.  2.  c.  46.  And  therefore  fuch  provifions,  which  are 
very  frequent  in  a£ts  of  parliament,  are  fuperfluous. 

2.  And  if  any  perfon  (hall  be  lawfully  convicted  of  wil-  Perjury  incurred 
ful,  falfe,  and  corrupt  affirming  or  declaring  any  maiter  or  ^7  "ife  amrma- 
thing,  which  if  fworn  in  the  ufuai  form  would  have  aniount- 

ed  to  wilful  and  corrupt  perjury,  he  (hall  fufFer  as  in  cafes 
of  perjury.     8  G.  c.  6.  /   2. 

3.  But  no  quaker  (hall  by  virtue  hereof  be  qualified  or  Affirmation  not 

•  ^    J  .  -J  •  ...  ',  f  allowed  in  cri- 

permitted  to  give  evidence  in  any  criminal  caule,  or  lerve  ^j^^^j  matters, 
on  any  juries,  or  bear  any  office  or  place  of  profit  in  the 
government,     y  ^  S  IV.  c.  34./.  6, 

In  any  cr'umnal  caufe'\  By  which  words  it  feemeth,  that  a 
quaker  Ihall  not  have  fureties  of  the  peace  or  good  behavi- 
our granted  to  him,  or  have  a  v/arrant  to  fearch  for  (loien 
goods,  or  fue  the  hundred  for  damages  in  cafe  of  robbery, 
and  the  like,  upon  his  bare  affirmation  ;  but  that  in  all  fuch 
cafes,  an  oath  is  firft  neceflary  to  be  made. 

Thus,  T.  4  G.  2.  K.  and  Wych,  It  was  denied  to  read 
a  quaker's  affirmation,  on  a  motion  for  an  information  for 
a  mifdemeanor.     iS/r.  872. 

T.  7  G.  Robins  and  Sayward.  By  the  court.  We  can- 
not ground  an  fl//tf^^-v2^«!f  for  non-performance  of  an  award, 
on  the  affirmation  of  a  quaker  ;  for  though  it  be  in  a  fuit 
between  party  and  party,  yet  it  is  a  criminal  profecution 
within  the  provifo  of  the  ftatute.     Sir.  441. 

H.  3  G.  2.  Caflel^  widow,  againft  Bambridge  and  Cor- 
bet. In  an  appeal  of  murder,  a  quaker  was  coiled  for  a 
witnefs,  and  it  was  infifted  that  this  is  a  civil  fuit  between 
party  and  party,  and  not  between  the  king  and  the  party, 
and  therefore  his  affirmation  out>ht  to  be  taken.  But  Ray- 
mwd  Ch.  J.  faid,  it  was  to  this  purpofe  a  criminal  pro- 
ceeding, and  therefore  he  could  not  be  a  witnefs.  Str, 
856, 

H.  8  G.  3,  K.  and  Gardner.  The  affirmation  of  a 
quaker  was  offered,  in  exculpation  of  Mr,  Gardner  the  de- 
fendant, upon  (hewing  caufe  why  an  information  (hould 
not  be  exhibited  againft  Mr.  Gardner  for  a  mifdemeanor. 
The  reading  of  this  affirmation  was  ohjeded  to.  And  the 
court  held  clearly,  i.  That  a  quaker's  affirmation  could 
not  be  redd  mfupport  of  a  criminal  charge.     But,  2.  They 

thought 


234 

thought  that  an  affirmation  might  be  read  in  defence  of  z 
criminal  charge,  if  the  perfon  charged  was  himfelf  a  quaker, 
jn  order  to  exculpate  himfelf.  3.  In  this  cafe  of  a  collateral 
evidence,  in  afTiftance  of  the  exculpation  of  another  perfon, 
when  the  quaker  himfelf  was  not  charged  at  all,  they 
thought  bis  affirmation  ought  not  to  be  read.  And  ac- 
cordingly it  was  withdrawn.     Burrow^  Mansfield.   1 117. 

//.  16  G.  3.  Jichefonzix^  Everiit.  On  an  afiion  of  debt 
on  the  ftatute  againft  bribery,  a  quaker's  affirmation  was 
objedled  againft,  becaufe  bribery  is  a  criminal  ofFence,  fub- 
jedting  the  offender  not  only  to  the  penalty  inflicled  by  the 
ftatute,  but  alfo  puniftiable  as  an  offence  at  common  law. 
But  by  the  court,  In  all  cafes,  where  an  a£tion  and  an  in- 
di£tment  both  lie  for  the  fame  ad^,  as  in  afTaulr,  imprifon- 
ment,  and  the  like,  a  quaker  is  admiflible  as  a  witnefs  in 
the  adlion,  tho'  not  on  the  indidtment.     Cowper,  382, 

Or  bear  any  office  or  place  of  pnfit  in  the  government]  E, 
3:^  G.  2.  K.  and  March.  By  an  act  of  the  26  G.  2.  c. 
i8.  a  certain  oath  is  required  to  be  taken  and  fubfcribed 
upon  admiffion  to  the  freedom  of  the  Turkey  company. 
Jfaac  Rogers,  a  quaker,  had  made  and  fubfcribed  his  folemn 
affirmation  and  declaration  to  the  effedlof  the  oath.  The 
queftion  was,  whether  this  ought  to  be  admitted  inflead  of 
the  oath.  By  the  court,  This  is  nooffice  or  place  of  profit 
in  the  government.  This  man's  claim  is  nothing  more, 
than  to  be  admitted  into  a  company  of  merchants  trading 
to  a  particular  part  of  the  world.  Even  the  remittances  of 
publick  money  for  the  ufe  and  account  of  the  government, 
given  by  his  majefty  to  quakers,  tho'  the  fame  may  be  very 
profitable,  yet  fuch  appointment  is  no  office  or  place  in  the 
government.  Burrow.,  Mansfield.  999. 
GeneraHormof  4*  The  quaker's  folemn  affirmation,  inftead  of  an  oath, 
as  finally  fettled  by  the  8  G.  c.  6.  is  as  follows ;  viz, 

"  /  A.  B,  do  folemnly,  ftncerely,  and  truly  declare  and 
«  affirm." 

5.  Inflead  of  the  oaths  of  allegiance  and  fupremacy,  qua- 
kers fnall  be  allowed  to  make  the  following  declaration  of 
fidelity  j  by  the  8  G.  c.  6. 

/  A.  B,  do  folemnly  and  fine  erely  promife  and  declare,  that 
J  will  be  true  and  faithful  to  king  George  ;  and  do  folemnly, 
fincerely  and  truly  prof ef,  teffify  and  declare,  that  I  do  from 
my  heart  abhor,  deteff,  and  renounce.,  as  impious  and  heretical^ 
that  uicked  doSirine  and pofition^  thai  princes  excommunicated 
cr  deprived  by  the  pope,  or  any  authority  of  the  fee  of  Rome, 
tnay  be  depojed  or  murdered  by  their  fulje Sis,  or  any  other  what- 
fs£ver*  And  I  do  declare  i,  that  no  foreign  prince,  perfon,  pre- 
late. 


aiSimatJon. 
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lafe^  /fate,  or  potentate,  hath  or  ought  to  have  any  poiver,  ju- 
rifdi^ion,  fuperlority,  pre-eminence^  or  authority,  ecdeftajiical  ^ 

or  fpiritual,  within  this  realm. 

6.  By  ttie  fame  a»£l  of  the  8  G.  c.  6.  Quakers  were  al-  Abjuration, 
lowed  to  t^ke  the  effc6l  of  the  abjuration  oath  according 
to  the  form  therein  prefcribed.  After  the  death  of  the  per- 
fon  pretending  to  be  king  of  Evglandhy  the  name  oi  "James 
the  third,  it  became  neceflary  to  alter  the  form  of  the  abju- 
ration oath.  Accordingly  by  the  6  G.  3.  c.  53.  a  new 
form  of  abjuration  oath  is  prefciibed.  But  neither  by  that 
act,  nor  any  other,  is  any  provifion  made,  for  altering  the 
quakers  affirmation  or  declaration  conformable  thereunto. 
It  feemeth  that  the  form  thereof  ought  to  be  thus : 

/A.   B.  do  folemnly,fmcercfy,  and  truly  ackfiovjledge,  pro- 
fefs,  ieftify,  and  declare,  that  king  George  is  laivful  and  right' 
ful  king  of  this  realm,  and  of  all  other  his  dstnlnions  and  coun^ 
tries  thdreunto  belonging  \  and  I  do  foUmily  and Jincerely  de- 
clare, that  I  do  believe,  that  r.ot  any  of  the  dj^fcendants  of  the 
perjon  who  pretended  to  he  prince  of  Vv'ales  during  the  life  of 
the  late  king  James  the  fecond,  and  ftnce  his  dsccafe  pretended 
to  be,  and  took  utoyi  himfelf  the  jlyU  and  title  of  king  ij/'Eng- 
land,  by  the  name  c/"  James  the  third,  or  c/" Scotland,  bv  the 
name  o/"  James  the  eighth,  or  the  fyle  and  title  f  king  ofGrea.t 
Britain,  hath  any  right  or  title  whatfoever  to  the  crovjn  of  this 
realm^  or  an\  other  the  dominions  thereunto  belonging',  and  I  do 
renounce  and  refufe  any  allegiance  or  obedience  to  any  of  them. 
And  I  do  folemnly  prom'fe,  that  I  will  be  true  and  faithful,  and 
bear  true  allegiance  to  king  George,  and  to  him  will  be  faith' 
ful,  again/t  all  treacherous  confpiracies  and  attempts  whatfoever^ 
which  Jhall  be  made  agninfl  his  person,  crown  or  dignity.    And 
I  will  do  my  bifl  endeavour  to  difclofe  and  make  known  to  king 
George,  a^^d  his  fucceffors,  all  treafons  and  iraittrous  confpira- 
cies, which  I  fhall  kmw  to  be  againfi  him,  or  any  of  them.  And 
I  will  be  true  and  faithful  tothe  fuccejpon  of  the  crown  agmnfl 
the  defcendants  of  the  f aid  James,  and  againfi  all  other  perfons 
whatfoever,  as  the  fame  is  andjlands  fiiled  by  an  aol,  intitted^ 
An  act  decbring  the  rights  and  liberties  of  the  fubjeil,  and 
fettling  the  fucceffion  of  the  crown,  to  the  late  queen  Anne, 
and  the  heirs  of  her  body,  being  proiejiants ;  and  as  the  fame,    • 
by  one  other  ail  intitled  An  adl  for  the  further  limitation  of 
the  crown,  and   better  fecuring  the  rights  and  liberties  of       ' 
the  fubje6t,  is.  and  fiands  fettled  and  entailed,  after  the  deceafe 
of  the  f aid  late  queen  ;  and  for  default  of  ifj'ue  of  the  faid  late 
queen,  to  the  late  princefs  Sophia,  elel^orefs  and  dut chefs  dow- 
ager of  Hznover,  and  the  heirs  of  her  body,  being  protef.ants. 
/ind  all  thefe  tinngs  I  do  plainly  and  fincerely  acknowledge,  fro- 
mfe,  and  declare,  according  to  thefe  exprefs  words  by  mefpoken, 

and 
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and  acccrdlng  to  the  plain  and  common  fenfe  and  under Jlandlrtg 
of  the  fame  wcrds^  xuithout  any  equivocaticn^  mertal  evnfim^  or 
fecret  refervation  zvhatfocver.  And  I  do  make  this  recognitiony 
acknowledgment,  renunciation,  and  promife,  heartily^  willingly, 
and  truly. 

7.  The  quakers  profeffion  of  their  belief  j  by  the  i  TV, 
c.   18. 

/.  A.  B,  prcfefs  faith  in  God  the  Father,  and  in  Jefus 
Chrifi:  his  eternal  fn,  the  true  God,  and  in  the  Holy  Spirit, 
ene  God  blejfed  for  evermore :    and   do  acknowledge  the  holy 

fcripiures  of  the  old  and  new  teftament  to  he  given  by  divine  in- 

Jpiration. 


IV.  Oalhs  cf  infidels, 

Jew*.  1.  A  Jew  is  to  be  fwornon  the  old  teftament,  and  per- 

jury upon  the  ftatute  may  be  affigned  upon  this  oath. 
2  Keb.  314. 

H.  2  G.  2.  Gomez  Scrra  and  Munez.  Upon  error  in 
debt  upon  a  bond,  the  bail  being  both  Jews  were  fuf~ 
fered  to  put  on  their  hats  while  they  took  the  oath.  Str, 
821. 

When   Jews  take  the  oath   of  abjuration,  the   words 
[on  the  true  faith  of  a  chnflian]  (hall  be  omitted.      10  G.  c, 
4./  18. 
EcBtbeni,  2.  At  the  council,  Z)rr.  9  X738.     Prefent  the  two  chief 

juftices.  On  a  complaint  of  Jacob  Fachina  againfl:  general 
Sabine,  as  governor  of  Gibraltar,  Alaeraman  Ben  Al^nfo^  a 
Moor,  was  produced  as  a  witnefs,  and  fworn  upon  the 
Koran,      Str.  1104. 

So  in  the  cafe  of  Omichund  againft  Barker,  H.  iS  G.  2. 
In  the  court  of  chancery,  the  depofitions  of  feveral  perfons 
who  were  heathens  of  the  Gentou  religion,  fworn  after  their 
own  country  manner,  were  admitted  to  be  read.  2  Eq. 
Caf.  Abr.  397.      I  Atk.  21. 


Concerning  the  taking  of  oaths  for  qualifying  for  ofEces, 
fee  title  CtSCC* 

And  concerning  the  offences  of  profane  curfing  and 
fwearing,  fee  title  »t3£aC!ns:» 
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£>ffitce. 

I.  Concerning  the  qualification  for  offices  in  corpo- 

rations. 

II.  Concerning  the  qualification  for  offices  in  general, 

III.  Duty  on  the  perquifita,  of  offi.ces. 

I.  Salifications  for  cffi.ces  in  corporations. 

i.'VT  O  perfon  ihall  be  placed,  eledled,  or  chofen,  to  any  To  receive  the 
-^^  office  or  place  of  mayor,  alderman,  recorder,  bailiff,  (arrament,  and 
town  cleric,  common  council  man,  or  other  office  of  ma-  "  ^^  ^'^  '' 
giftracy,  place,  or  truft,  or  other  employment,  relating  to 
the  government  of  cities,  corporations,  boroughs,  cinque 
ports,  and  other  port  towns,  who  fnail  not  have  received 
the  facrament  of  the  Lord's  fupper  according  to  the  rites 
of  the  church  of  England^  within  one  year  next  before  fach 
cledion  :  And  every  perfon  fo  placed  or  eledted,  fhail 
take  the  oaths  of  allegiance  and  fupremacy,  at  the  fame 
time  that  the  oath  of  office  is  taken ;  which  fiiall  be  ad- 
miniftred  by  thofe,  who  by  charter  or  ufage  adminifter 
the  oath  of  office;  and  in  default  of  fuch,  by  tv/o  juftices 
of  the  corporation,  if  there  be  any  fuch  ;  or  otherwife  by 
twojuftices  of  the  county.  And  in  default  thereof  every 
fuch  election  and  placing  fhall  be  void.  13  C.  2.  fi.  2,  c. 
I.     5  G.  f.  6./  I,  2. 

And  it  hath  been  adjudged  to  be  no  excufe,  that  the 
oa:hs  were  not  ttndred.      i  Hazv.  10. 

Yet  notwithflanding  that  the  words  of  this  3(3  of  the 
13  C.  2.  (and  alfo  of  the  25  C.  2.  hereafter  following)  are 
fo  very  ftrong  as  to  make  the  officer's  eledion  void  to  ail 
interns  and  purpofes,  yet  it  hath  been  (Wrongly  holden,  that 
the  a(5ls  of  a  perfon  under  fuch  a  difabilicy,  being  inflated 
in  fuch  an  office,  and  executing  the  fame  without  any  ob- 
je(Slion  t6  his  authority,  rnay  be  valid  as  to  ftrangers ;  for 
otherwife  not  only  thofe  who  no  way  infringe  this  law,  buc 
even  thofe  whole  benefit  is  intended  to  be  aJvanced  by  it, 
might  be  fufferers  for  one  another's  fault,  to  which  they 
arc  no  way  privy  ;  and  one  chafm  in  a  corporation,  hap- 
pening thro'  the  default  of  one  head  officer,  would  perpe- 
tually vacite  (he  afls  of  all  others,  whofe  authority,  in  re- 
rpedl  of  their  admiffion  into  their  offices,  or  otherwife,  may 
depend  on  his.     i  Haw.  1 0. 

2.  Which 
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En'Hngths  2.  Which  faid  jufilces  abovementipned  Ciall  caufe  mC' 

**""'^'  morandums  to  be  made  of  fuch  oaths  taken  before  them, 

and  delivered   once  a  year  to  the  town  clerk,  or  other  re- 
gifter  or  clerk,  who  fhall  enter  the  fame  in  their  books. 
13  C.  2.y/.  2.  c.  I. 
L'mitition  of         3.  But  no  fuch  office  fhall  be  void  on  account  of  not 
aftions.  having  received  the  facrament,  unlefs  the  perfon  fhall  be 

removed  in  fix  months,  or  unlefs  profecution  fliall  be  com- 
menced in  fix  months,  and  carried  on  v/iihout  wilful  delay. 

And  if  there  be  no  fuch  removal,  or  profecuiion  wiihin 
the  faid  time  limited  ;  the  eleciion  ftands  confirmed,  and 
becomes  abfolute.  Burrow,  Adansjield.  1013.  Crawford 
and  Powell,  T.  33  ^  34.  G.  2. 
General claafe of  4.  And  generally  there  is  a  claufe  of  indemnification  in 
indemnification,  foj^g  a^"^  j^  almoil  every  feflion  of  parliament,  provided 
they  qualify  on  or  before  a  tinie  in  fuch  a£l  limited. 

//.  ^mlification  for  offices  in  general. 

Receiving  the         I,  Every  perfon  who  fhall  be  admitted  into  any  office 
ucrament,  and    c'lvil  Or  tnUitarv^  ov  fhall  rcccive  any  pay  by  reafon  of  any 

i\.bfcribing  the  ^       ^  ■'^r  .        1   •  A,    11    U  J 

«!edaration.  patent  or  grant  from  the  kmg,  or  inall  have  any  command 
or  place  of  truft  in  England  or  in  the  navy,  or  (hall  have 
any  fervice  or  employment  in  the  king's  houfhold,  (hall, 
within  three  months  after  his  admiflion,  receive  the  facra- 
ment of  the  Lord's  fupper  according  to  the  ufage  of  the 
church  of  England  xn^omc  publick  church  on  the  Lord's 
day,  immediately  after  divine  fervice  2nd  fermon  :  And  in 
the  court  where  be  takes  the  oaths  (as  hereafter  mentioned, 
which  (hall  be  within  fix  months  after  his  admiffion)  he 
fhall  firft  deliver  a  certificate  (A)  of  fuch  his  receiving  the 
facrament,  under  the  hands  of  the  minifter  and  church- 
wardens, and  (hall  then  make  proof  of  the  truth  thereof  by 
two  witnefles  on  oath.  And  they  fhall  alfo,  when  they 
take  the  faid  oaths,  make  and  fubfcribe  the  declaration 
againft  tranfubftantiation.  All  which  fhall  be  inquired  of, 
and  put  upon  record  in  the  refpeftive  courts.  25  C,  2.  c» 
2-/  2>  3»  9- 

Jny  office  civil  or  fnilitary]  This  feemeth  evidently  not  to 

extend  to  ecchfiajiical  offices.     As  if  a  clergyman  be  infti- 

tuted  to  a  benefice,  altho'he  mufl:  take  the  oaths  as  other 

perfons  qualifying  for  offices,  yet  he  is  not  required  to  make 

I  proof  of  his  having  received  the  facrament:  But  if  he  is 

t  admitted  into  a  civil  office,  as  for  inftance,  the  office  of  a 

juftice  of  the  peace,  he  muft  then  prove  that  he  hath  re- 

I S  ceived 
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cclved  the  facrament ;  for  the  court  in  that  refpedl  con- 
fidcrs  him,  not  in  his  capacity  of  a  clergyman,  but  merely 
as  a  civil  officer. 

Alfo,  by  the  words  of  the  flatute,  the  fame  fhall  not 
extend  to  the  ofSce  of  any  high  conjlable^  petty  con/iable, 
tithingman^  headborough,  overfeer  of  the  poor^  churchwarden^ 
furveyor  of  the  highways^  or  any  like  inferior  civil  office,  or 
to  any  office  of  fore/ier^  or  keeper  of  any  park,  chafe,  warren, 
or  game,  or  of  bailiff'  of  any  manor  or  lands,  or  to  any  like 
private  offices.    /.  i/. 

2.  Every  perfon  who  fliall  be  admitted  into  any  office  Taking  the 
civil  or  military  ;  or  (hall  receive  any  pay  by  reafon  of  any  °^^  ** 
patent  or  grant  from  the  king  j   or  fhall  have  any  com- 
mand or  place  of  troifl  in  England,  or  in  the  navy  ;  or  fhall 

have  any  fervice  or  employment  in  the  king's  houfhold  ; 
all  ecclefiaftical  perfons ;  heads  and  members  of  colleges, 
being  of  the  foundation,  or  having  any  exhibition,  of 
eighteen  years  of  age  j  and  all  perfons  teaching  pupils ; 
fchoolmafters  and  ufbers ;  preachers  and  teachers  of  fepa- 
rate  congregations ;  high  conftables,  and  ptadtifers  of  the 
law,  fhail,  within  fix  kalendar  months  after  fuch  admiffion, 
take  and  fubfcribe  the  oaths  of  allegiance,  fupremacy  and 
abjuration,  in  one  of  the  courts  at  IVeJlminJhr,  or  at  the 
general  or  quarter  feffions  of  the  place  where  he  fliall  be 
or  refide,  between  the  hours  of  nine  and  twelve  in  the 
forenoon,  and  no  other ;  and  during  the  time  of  takino- 
thereof,  all  proceedings  in  the  faid  court  (hall  ceafe,  i  G, 
fi.  2.  c.  13.  /.  2.  2  G.  2.  c.  31,  /  3,  4.  9  G,  2.  c,  26. 
/  3.     25  C.  a.  c,  2./.  2. 

But  this  fliall  not  extend  to  the  office  of  tithlngman, 
headborough,  overfeer  of  the  poor,  churchwarden,  fur- 
veyor of  the  highways,  or  any  like  inferior  civil  office,  or 
to  any  office  of  forefler,  or  keeper  of  any  park,  chafe,  war- 
ren, or  game,  or  of  bailiff  of  any  manor  or  lands,  or  to  any 
like  private  offices,     i  G,fi.  2,  c.  13./.  20. 

Which  exception  is  the  fame  with  that  in  the  25  C.  2. 
fave  only,  that  high  con/lables  and  petty  conflables  by  name 
are  here  omitted.  Petty  confables  neverthekfs  feem  to  be 
excepted,  as  holding  a  like  inferior  civil  office  with  the  tith- 
ingman,  or  headborough :  But  high  confiabUs  are  exprefsly  in- 
ferted  amongft  the  other  officers  required  to  take  the  oaths; 
although  they  are  exempted  by  the  former  a<fl,  from  being 
required  to  produce  a  certificate  of  their  having  received 
the  facrament,  and  from  fubfcribing  the  declaration  againft 
tranfubftantiation. 

3.  And  the  court  fhall  inroll  fuch  perfons  names,  with  InroUIng  and 
the  day  and  time  of  taking  the  oaths,  and  making  the  de-  ^"* 

claration^ 
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Penalty  of  exe- 
cuting the  office 
unqualified. 


Exception  of 
perfons  beyond 

leas. 

Feme  covert : 
Infant :  Non 
compos. 


Ccnsral  cUufe 
of  indemaifica- 

tlon. 


Perfons  difquali 
iied  may  take 
a  new  grant. 


Perfons  difquali' 
fied  in  the  uni- 
_erfitie5. 


Offices  of  inhe- 
ritinoe  may  be 
executed  by  de- 
puty. 


claratlon,  in  rolls  kept  for  that  purpofe  only;  which  fhall 
be  hung  up  in  feme  publick  place  of  fuch  court  during  the 
whole  time  of  its  fitting,  to  be  feen  without  fee.  25  C.  2. 
c.  2./.  6. 

And  the  clerk  of  the  peace  fhall  have  no  more  than  2  s 
for  the  entry.     1  C?.y?.  2.  c.  i^'f-  9- 

But  no  feaman  or  foldier,  under  the  degree  of  a  com- 
milliaon  or  warrant  officer,  (hall  pay  any  fee  for  taking  the 
oaths.      [  G.  //.  2.  c.  13/.  31. 

4.  Every  perfon  making  default  herein,  (hall  be  inca- 
pable to  hold  his  office;  and  if  he  (hall  execute  his  office, 
after  ihe  faid  times  are  expired,  he  (hall,  upon  convidtion, 
be  difabltd  to  fue  in  any  adlion,  or  to  be  guardian,  or  exe- 
cutor, or  adminiftrator,  or  capable  of  any  legacy  or  deed 
of  gift,  or  to  bear  any  office,  or  vote  at  an  eledlion  for 
members  of  parliament,  and  (hall  forfeit  500 1  to  him  who 
ihall  fue  for  the  fame.  25  C,  2.  c.  2.  /.  4,  5.  1  G.JL  2. 
..13./ 8. 

5.  But  perfons  beyond  the  feas,  lliall  not  be  difabled, 
if  they  (hall  qualify  within  fix  months  after  their  return, 
9  G.  2.  c.  2b.  f.  4. 

6.  Alfo  no  married  woman,  or  perfon  under  18  years  of 
age,  or  non  cofnpos  mentis,  (hail  forfeit  their  office  (other 
than  fuch  married  woman  during  the  life  of  her  hufband 
only)  if  they  take  the  oaths,  and  do  the  other  things  re- 
quired, within  four  months  refpedlively,  after  the  death  of 
the  hufband,  coming  to  the  age  of  18  years,  and  becoming 
of  found  mind.     25  C  2.  c.  2.  f.  13. 

7.  Likewife,  by  fome  a6l  in  almoft  every  feffion  of 
parliament,  perfons  who  have  omitted  to  qualify  them- 
felves  in  due  time,  are  indemnified,  provided  they  qualify 
within  a  time  in  fuch  a6t  limiteJ,  and  provided  judgment 
hath  not  been  given  againft  them  for  the  penalty  in- 
curred by  their  negledt,  and  provided  their  place  is  not 
filled  up. 

8.  Alfo,  any  perfon  forfeiting  his  office  may  take  a  new 
grant  thereof,  on  his  takitjg  the  oaths,  and  conforming; 
provided  it  be  not  filled   up  before.      1    G.J}.   2.  c.  13. 

/.  14. 

9.  In  the  univerfities,  vi^here  perfons  (hall  not  take  the 
oaths,  or  fhall  not  produce  a  certificate  thereof,  to  be  re- 
giftred  in  their  proper  college,  and  others  be  not  elected  in 
their  places  withm  12  months,  the  king  (hall  appoint  and 
nommare.     i  G.Jf.  2.  c.  13-/  12,  J  3. 

10.  Perfons  refufmg  the  o.iihs,  having  any  office  of  in- 
heritance, may  appoint  a  deputy,  fo  as  fuch  deputy  be  ap- 
proved 
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proved  by  the  king  under  his  privy  fignet.  i  G.Ji,  2.  c, 
13./;  18. 

Note,  The  forms  of  the  abovefaid  oaths  and  declara- 
tions, are  inferted  in  the  title  Oaths. 

Ill,  Duty  on  the  perquifaes  of  offices, 

1.  By  the  31  G,  2.  c.  22.  altered  and  explained  by  the  Duty  on  the 
32  G.  2.  c.  33.  there  are  certain  duties  laid  upon  offices  p^q^i'itwof 
and  penftons  ;  and  fo  much  of  the  falaries  of  fuch  offices, 

as  arifeth  from  perquifites,  is  dire<3ed  to  be  under  the  ma- 
nagement of  the  comniiffinners  of  the  land  tax. 

2.  By  perquifites  are  meant  fuch  profits  of  offices  and  P«rquifites, 
employmentb,  as  arife  from  fees  eUablifti-d  by  cuftom  or  **  ^^' 
authority,   and   payable  either  by  the  crown>  or  the  fub- 

jedts,  in  confideration  of  bufinefs  done  in  the  courfe  of 
executing  fuch  offices  and  employments.  32  G,  2.  c,  33. 
/B. 

3.  And  there  (hall  be  paid  yearly,  over  and  above  all  General  duty  or» 
other  duties,  is  for  every  20  s  of  the  yearly  value  of  all  o'S«"  and  pea- 
falaries,  fees  and  perquifites,  incident  unto  or  received  for 

or  in  refpecl  of  all  offices  and  employments  of  profit  in 
Great  Britain^  and  the  like  fum  of  1  s  for  every  20  s  of  all 
penfiom  and  other  gratuities  payable  out  of  any  revenue  bc- 
Jonging  to  his  majefty  in  Great  Britain^  exceeding  the  va» 
lue  of  lool  a  year.     31  G.  2.  r.  22  f.  i. 

And  a  deduction  (hall  be  made  thereof  in  the  exchequer; 
or  if  paid  by  any  perfon,  and  not  out  ot  the  exchequer, 
then  the  fame  (hall  be  paid  by  fuch  perfon  into  the  exche- 
qupr.     31  G.  2.  c,  22.  f.  2. 

4.  But  where  the  profits  of  fuch  offices  (hall  arife,  in  So  much  thereof 
the  whole  or  in  part,  from  perquifires  due  and  payable  in  ^^'^|3'«=  topet- 
the  coutfe  of  office,  and  not  from  falaries,  fees,  and  wages  under  the  ma- 
paid  by  the  crown;    the  fame  (hall  be  under  the  manasje-  nagement  of  the 
ment  of  the  commifficners  of  the  land  tax,  who  (halfaf-  commiiTiooer.  of 

..  .  1        •  c   r     ^       n-  .the  land  tax. 

certain,  accordmg  to  the  valuation  or  fuch  offices  to  the 
land  tax,  or  otherwife  according  to  their  beft  judgment, 
the  fum  total  of  the  perquifites  arifing  from  fuch  office, 
diilinft  from  the  falary,  fees,  and  wages  thereof.  31  G, 
2.  c.  22./ 3,  5,  6.     32  G.  2.  c.  33./.  5. 

5.  In  order  whereunto  the  commiffioners  (hall  meet  at  Winner  of  lay- 
the  moft  common  places  of  jneeting,  yearly  on  or  before  inp,  tbeafleQ- 
July  3d,  and  afterwards  as  often  as  (hall  be  necefiary  ;  and  "'■^"^* 

may  lubdivide;  and  any  two  or  more  of  them,  at  fuch  ge- 
neral meeting,  or  within  eight  days  after,  (hall  fet  down 
in  writing,  in  a  rate  to  be  by  them  prepared  for  that  pur- 
pofe,  the  amount  of  the  faid  duty  of  i  8  in  the  pound,  to 
Vol,  III.  Q,  be 
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be  paid  by  all  officers,  their  clerks,  or  agents,  exercifirrg 
any  of  the  faid  employments,  the  falary,  wages,  fees,  and 
perquifites  whereof  exceed  the  value  of  lool  a  year,  31 
G.  2.  c.  22./  6, 

And  for  the  better  afcertaining  thereof,  the  receiver  to 
be  appointed  by  his  majefty  for  thefe  duties  fhall  tranfmit 
to  the  ccmmiflioners  of  the  land  tax  in  every  diftri6t  where 
any  office  is  to  be  affeffed,  an  account  of  all  fuch  offices 
whereof  the  falaries,  fees,  and  wages  do  not  exceed  100 1 
a  year ;  and  if  the  commiffioners  fhall  find  that  the  per- 
quifites arifing  from  fuch  office,  together  with  the  fa- 
lary, fees,  and  wages  thereof  a?  certified  by  the  receiver, 
do  exceed  together  the  amount  of  100 1  a  year,  they 
fliall  affefs  fuch  office,  and  caufe  the  duty  of  i  s  a 
pound  to  be  levied  a;id  colleded  thereon.  32  G,  2.  c,  33, 
/6. 

And  where  any  perfon  fhall  have  two  or  more  offices  in 
any  part  of  Great  BritGin,  the  falary  and  perquifites 
whereof  together  exceed  lOol  a  year;  fuch  perfon  fhall 
pay  1  s  in  the  pound  for  the  profits  of  fuch  offices,  not- 
witiiflanding  the  falary  and  perquifites  of  no  one  of  the 
faid  offices  is  of  the  value  of  tool  a  year.     31  G.  2.  c.  22. 

/  23- 

And  deputies  fhall  be  liable  to  pay  for  their  principals, 
and  deduct  the  fame  out  of  the  profits  of    their  office, 

Exemptionf.  5^  Provided,  that  nothing  herein  fliall  extend  to  the  pay 

of  commiffion  or  non-commiffion  officers  or  private  mea 
ferving  in  the  navy  or  army.    f.  24. 

Nor  to  the  pay  of  any  military  officers,  ferving  on  tbe 
flaff,  or  belonging  to  any  of  his  majefty's  garrifons,  regi- 
ments, troops,  companies,  Chelfea  Hofpital^  or  the  hofpi- 
tals  of  the  army.     32  G.  2.  c.  33.7^  11. 

Nor  to  fuch  penfions  or  gratuities  as  the  king  fhall 
declare  in  the  warrant  diredling  the  payment  thereof,  to 
be  intended  as  charitable  donations.  32  G.  2.  c,  33. 
/   10. 

Nor  to  any  penfion,  annuity,  rent,  or  fum  charged  upon 
the  revenue  by  any  of  the  king's  predecelTors,  or  by  adt  of 
parliament,  granted  to  any  perfon  in  fee  or  fee  tail,  or  till 
redeemed  by  payment  of  any  fum  mentioned  in  any  grant 
or  a6l  of  parliament,    f.  ii. 

Nor  fhall  any  thing  in  the  faid  a£l  of  the  32  G.  2.  ex- 
tend to  charge  any  offices  or  employments  in  either  of  the 
two  univerfities,  with  the  duty  by  the  faid  a6l  of  32  G.  2. 
impofed,     /,  13, 

7.  And 


7.  And  the  faid  commi/Iioners,  or  any  three  of  them,  signine  the  af- 
fhall    within    the    time   above  limited  fign  and  feal  two  '^''"««"=« 
duplicates  of   the  faid    rates,  and  caufe  one  of  them  to 

be  delivered  to  ihe  coiledlor  of  the  land  tax  for  each  place 
refpeftiveiy,  or  to  fuch  other  two  honeft  and  refponfible 
perfons  as  they  fhall  at  their  difcretion  appoint  to  be  col- 
iedors  thereof  J  with  warrant  to  colledb.     31  G,  2.  c.  22. 

8.  Perfons  thinking  themfelves  aggrieved  by  being  over-  Apoeal; 
ratedy  may  appeal  to  tiie  barons  of  the  exchequer  ;  and  ihe 

faid  barons,  or  one  of  them,  fliall  hear  and  determine  all 
fuch  appeals,  on  or  before  the  lafl:  day  of  Michaelmas  term 
yearly. — Perfons  charged  may  infped  the  rates  in  the  day 

time  J    without  fee. Notice  of  appeal,  to  be  given  in 

writing  to  a  colleftor.     31  G.  2.  c.  12.  f.  6. 

And  if  any  difpute  fliall  arife,  v.'hether  the  (cts,  falary, 
or  wages  of  any  ofHce  or  employment,  or  whether  any 
penfion  or  gratuity,  be  chargeable,  or  touching  t;  e  fuin 
which  ought  to  be  flopped  and  deducted  thereout  j  the 
fame  fliall  be  heard  by  the  barons  of  the  exchequer, 
on  complaint  or  reprefentation  laid  in  writing  before 
them,  either  by  the  party  grieved,  or  by  the  receiver. 
And  the  complainant  fhall  give  a  copy  of  his  complaint  to 
the  perfon  againft  whom  the  fam.e  is  made,  within  ten 
days  after  it  fhall  have  been  lodged  v/ith  the  barons  ;  and 
they  fliall  hear  and  determine  fuch  difpute  in  a  fummary 
way,  and  their  determination  fliall  be  final.     33  G.  2.  c. 

9.  The  commiflioners  fhall  caufe  to  be  delivered  a  du-  Dupilcares  to  be 
plicate  in  parchment,  under  their  hands  and  fea's,  contain-  tranfmitted. 
ing  the  whole  fum  rated  within  each  parifh  or  place,  to  t^ 

faid  receiver  J  and  another,  into  the  remembrancer's  office 
in  the  exchequer ;  on  or  before  the  firft  day  of  Hilary  term, 
or  within  20  days- after  (all  appeals  being  firft  determined).  ■ 
31  G.  2.  c.  22./  6. 

10.  And  the  faid  duty  fliall  be  collected  (where  it  is  not  CoUeaine, 
herein  otherwife  diredled)  in  all  refpeds  as  the  land  tax  for 

the  year  1758.     31  G.  2.  c.  22.  f.  7. 

And  in  all  cafes  where  any  fees,  falaries,  wages,  or  other 
allowances  or  profits  on  any  office,  fhall  be  payable  at  the 
receipt  of  the  exchequer,  or  by  the  cofferer  of  his  majelly's 
houftiold,  or  out  of  any  other  publick  office,  or  by  any  of 
his  majefty's  receivers  or  paymafters ;  the  duty,  in  cafe  of 
non-payment,  may  be  flopped  there,    f.  26. 

11.  And   the  payment  of  the  faid  fums  coUeifled  fliall  CoIFeaor  paying 
be  paid  to  the  receiver,  in  the  courfe  of  the  quarter  where-  ^'^  thejeceitcr. 
in  the  fame  fhall  have  been  dedudled  i    who  fhall  give  re- 

Q^  2  ceipis 
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celpts  for  the  fame.     31  G.  2.  c.  22.  /.  12.     32  G.  2.  c. 
33./  I. 

Receiver  paying       j  2.  And  the  receiver  {hall,  within  the  next  quarter,  pay 
the  fame  into  the  exchequer.     32  G.  2.  c.  33. /i  i. 


quer, 


A.  Form  of  the  certificate  above  mentioned, 

"Wf  E  the  miwjler  and  churchwardens  of  the  pari/h  cf  • 

*  ^     in  the  county  of  ————  do  hereby  certify ^  that  on  Sun- 
day the  •  day  of  ■  in  the  year  of  our  Lord  — — 

in  the  parijh  church  of  aforefaid,  immediately  after 

divine  fcrvice  and  jermon^  J.  B.  of  ■  in  the  county  of 

>■  gentleman^  did  receive  the  (acrament  of  the  hordes 

Jupper,  according  to  the  ufage  of  the  church  of  England.     IVit- 
nefs  our  hands  the  day  and  year  above  written* 

A.  B.  Minifter; 
C.  D.  7  Church" 
E,  F.  5  wardens. 

Orchards.     See  ^ooti. 

Overfeers  of  the  poor.     See  ^00|* 

Outlawry.     See  p^octflJ. 

Pamphlets.    See  l^eVtt^^jJaper^,  ^tamg^jj 

Paper.     See  Cj^cife. 

Papifts.     See  ^opetp. 

.  Parchment.     See  ^tnutj?^. 


PMaon,what.    I.    A    Pardon  is  a  work  of  mercy,  whereby  the  king 
■^^  either  before  the  attainder,  fentence,  or  convidion, 
or  after,  forgiveth  any  crime,  offence,  punifhment,  execu- 
tion, right,  title,  debt,  or  duty,  temporal  or  ecclefiaftical. 

peneral  pardon.  2.  r*ardons  are  either  general  ox  fpecial :  Gemral,  are 
by  £<St  of  parliament  j  of  which,  if  they  are  without  excep- 
tions, the  court  mufl  take  notice  ex  officio ;  but  if  there  are 
exceptions  therein,  the  party  muft  aver  that  he  is  none  of 
the  perfons  excepted,  .3  /«/?.  233,    HaU's  PL  252. 
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By  the  act  of  20  G.  2.  c*  52.  for  the  king's  general 
pardon  ;  all  perfons  are  pardoned  and  difcharged  from  all 
treafons,  mifprifions  of  treafons,  felonies,  treafonable  and 
feditious  words  and  libels,  leafing  making,  mifprifions  of 
felony,  offences  whereby  any  perfon  may  be  charged  with 
the  penalty  of  praemunire,  riots,  routs,  offences,  contempts, 
trefpalFes,  entries,  wrongs,  deceits,  mifdemeanors,  for- 
feitures, penalties,  fums  of  money,  pains  of  death,  pains 
corporal,  and  pains  pecuniary,  and  generally  from  all  other 
things,  caufes,  quarrels,  fuits,  judgments,  and  executions 
not  by  this  a<St  excepted,  which  can  by  the  king  be  par- 
doned, and  which  were  done  or  incurred  before  June  15, 
1647.  — Excepted,  perfons  in  the  fervice  of  the  pretender, 
or  of  France  or  Spain  i  forging  the  king's  feal ;  coining  ; 
violating  the  privileges  of  ambaffadors ;  murders;  petty 
treafons  ;  poifonings  ;  burning  of  houfes,  corn,  hay,  draw, 
wood  ;  (hooting  at  any  perfon  ;  fending  threatning  letters  ; 
piracy  ;  deftroying  fhips ;  offences  in  the  navy  or  army  ; 
burglary;  facrilege;  robbery;  fodomy ;  buggery;  rape; 
perjury;  fubornation;  forgery;  felony  in  cafes  of  bank- 
ruptcy ;  deftroying  banks  of  rivers  and  fea  banks ;  firing 
coal  pits ;  offences  againft  the  excife,  cuftoms,  land  tax, 
poft  office,  flamp  duties,  duty  on  houfes  and  windows, 
wool,  importing  or  exporting  goods ;  offences  concernina; 
highways  or  bridges  ;  imbeziiing  goods,  and  warlike  ftores 
of  the  crown  ;  titles  of  quare  impedit ;  inceft ;  fimony  : 
dilapidations  ;  firft  fruits;  tenths  ;  money  due  to  the  king 
from  publick  officers  on  account ;  perfons  tranfported  ; 
offences  by  papifts ;  contempts  in  cafes  for  non-perform- 
ance of  awards,  or  non-payment  of  cofts ;  contempts  in 
ecclefiaftical  courts,  in  caufes  commenced  for  matters  of 
right  only,  and  not  for  corredtion ;  contempts  in  courts  of 
admiralty  proceeding  civilly,  and  not  criminally  ;  and  ex- 
cepted, feveral  perfons  by  name. 

And  the  like,  for  the  moft  part,  hath  been  enacted  by 
former  ftatutes  of  general  pardon, 

3.  Special  pardons,  are  either  of  courfe^  as  to  perfons  con-  Speehl  pardoa, 
vidled  of  manflaughter,  ory^  defendendo,  and  by  divers  fta- 
tutes  to  thofe  who  (hall  difcover  their  accomplices  in  feveral 
felonies;  or,  oi grace,  which  are  by  the  king's  charter,  of 
which  the  court  cannot  take  notice  ^.v  ojpcio,  but  they  muft 
be  pleaded.     3  Infi.  233. 

4.  By  the  27  Ed.  3.   c,  2.     In  every  charter  of  the  par-  Pardon  to  con- 
don  of  felony,  the  fuggeftion,  and  the  name  of  him  that ':'"  'hcfaggef- 
maketh  the  fuggeftion,  (hall   be  comprized  ;  and  ii  It  be 
found  untrue,  the  charter  (hall  be  difallowed. 

0,3  .5.  And 
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Par-^nn  to  fpeci-      j.  And  by  the  13  i2.  2.  fl.  2.  c.  i.  No  charter  of  par- 
fy  the  ofteace.    doufhall  be  allowed  for  murder,  treafon,  or  rape,  unlefs 
the  offence  be  fpecified  therein. 

Lord  Coke  fays,  the  intention  of  this  a6l  was  not,  that  the 
king  fliould  grant  a  pardon  of  murder  by  exprefs  name  in 
the  charter,  but  becaufe  the  whole  parliament  conceived 
that  he  would  never  pardon  murder  by  fpecial  name.     And 
he  fays,  he  hath  never   feen  any  pardon  of  murder  by  any 
Thek^n^cannot  Y^""^  oi  England,  by  exprefs  name.     2  hjL  233,  236. 
parHon  an  offence      6.  The  king  cannot  pardon  an  oftence  before  it  is  com- 
be/ore it  is  com-  milted  ;  but  fuch  pardon  is  void,     2  Haw.   389. 
"■""^'''  7.  As  the   releafe  of  the  party  will  not  bar  an    indici- 

anareaT"'''"    '"^"^  ^^  ^^^  ^"'^  °^  ^^^  ^'"^J  '"^  neither  will  a  pardon  by 
the  king  be  any  bar  to  an  appeal  at  the  fuit  of  the  party. 
2  Haw.  392. 
Cannot  pardon  a      8.  And  in  fomc  cafes  even  where  the  king  is  fole  party, 
nuiauce,  fome  things  there  are  which  he  cannot  pardon  ;  as  for  ex- 

ample, for  all  common  nufances,  as  for  not  repairing  of 
bridges  or  highway?,  the  fuit  (for  avoiding  multiplicity  of 
fuits)  is  given  (o  the  king  only,  for  redrefs  and  reforma- 
tion thereof;  but  the  king  cannot  pardon  or  difcharge 
either  the  nufance,  or  the  fuit  for  the  fame  ;  becaufe  fuch 
pardon  would  take  away  the  only  means  of  compelling  a 
ledrefs  of  it.  But  it  hath  been  holden  by  fome,  that  a 
pardon  of  fuch  oftence  will  fave  the  party  from  any  fine, 
for  the  time  precedent  to  the  pardon,  3  Itijt,  237.  2, 
Haw.  391. 
Cannot  djf-  9.  Thus  alfo,  if  onc  be  bound  by  recognizance  to  the 

cKcirpe  a  lecog.  Jcing,  to  keep  the  peace  againft  another  by  name,  and  ge- 
nerally all  other  lieges  of  the  king;  in  this  cafe,  before  the 
peace  be  broken,  the  king  cannot  pardon  or  releafe  the  re- 
cognizance, altho'  it  be  made  only  to  him,  becaufe  it  is  for 
the  benefit  and  fafety  of  his  fubjeds.  3  Ji?/?.  238. 
Cannot  releafe         jq.  Likewifc,  after  an  action  popular  is  brought,  as  well 

an  infornnation     r       ^7      l-  r       .^1       •   jt  j-         »n..J 

qui  tam.  /*'"  ^'"'^  ^^^Z  ^^  P'"'  ^"^  tyijormer^  accordmg  to  any  Itatute, 

the  king  can  but  difcharge  his  own  parr,  and  cannot  dif- 
charge the  informer's  part;  becaufe  by  bringing  of  the 
atSiion  the  informer  hath  an  intereft  therein  :  but  before  the 
action  brought^  the  king  may  difcharge  the  whole  (unlefs  it 
be  provided  to  the  contrary  by  the  adt)  becaufe  the  inform- 
er cannot  bring  an  action  or  information  originally  for  his 
part  only,  but  muft  purfue  the  ftatute.  And  if  the  adion 
be  given  to  the  party  grieved^  the  king  cannot  difcharge  the 
fame.      3  Injl,  231. 

May  difcharge  a       j ,     ]j.  f^erns  to  have  been  always  agreed,  that  the  kind's 

)uil  m  the  Ipi-  ,  -11    I   r   1  /-■•  ,        r        •  I  rr- 

ritual cour.        pardon  wil)  diicharge  any  luit  m  the  ipintual  court  <■*•  officio; 

Alfo  it  feems  to  be  fettled  at  this  day,  that  it  will  difchairge 

l^  any 
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any  fuit  in  fuch  court  at  the  indance  of  the  party,  for  the 
reformation  of  manners,  or  welfare  of  the  foul,  as  for  de- 
famation, or  laying  violent  hands  on  a  cleric,  and  fuch  like  ; 
for  fuch  fuits  are  in  truth  the  fuics  of  the  king,  tho'  pro- 
fecuted  by  the  party.  Alfo,  it  feems  to  be  agreed,  that  if 
the  time  to  which  fuch  pardon  hath  relation,  be  prior  to 
the  award  of  cofts  to  the  party,  it  Ihall  difcharge  them : 
And  it  fecms  to  be  the  general  tenor  of  the  books,  that  tho' 
it  be  fubfequent  to  the  award  of  the  cofts,  yet  if  it  be  prior 
to  the  taxation  of  them,  it  fhall  difcharge  them  ;  becaufe 
nothing  appears  in  certain  to  be  due  for  cofts  before  they 
are  taxed,     i   Haw.  394. 

But  it  feems  agreed,  that  a  pardon  ftiall  not  difcharge  a 
fuit  in  the  fpiritual  court,  any  more  than  in  a  temporal, 
for  a  matter  of  intereft  or  property  in  the  plaintiff;  as  for 
tithes,  legacies,  matrimonial  contrails,  and  fuch  like.  2 
Haiu.  394, 

12.   If  the  king  releafc  to  a  man  all  debts,  this  (hall  not  ^f "  "°f  ^J 
oilcharge  his  partner  ;  but  otherwiie  it  is  m  cale  or  a  lub-  reieafe  his  part- 
jedl,  for  in  that  cafe  the  releafe  to  one  difcharges  both.     3  ner. 
Inji.  239. 

1  2.  V/hen  a  pardon  is  pleaded  by  any  one  for  felony,  P"'"'"  pardoned 

-,        ■    n-  1     •      1-,-         •  J    u-  T       roaybebound 

the  jultices   may  at  their  dilcretion  remand  nim  to  prilon  to  the  good 
till  he  enter  into  recognizance,   with  two  fureties,  for  his  behavi,our, 
good   behaviour,   for  anj'  time  not  exceeding  feven  years. 
5  JV.  c.  13. 

14.  It  feems  to  be  a  fettled  rule,  that  no  pardon  by  the  Pardon  doth  not 
king,   without  exprefs   words  of  reftitution,    fnall  divert, '"'^^V'!"^!  ^' 

•   L.       r  LI-  /•  ■  ■    o  •  /L        u        -I       J      goods  forfeited, 

either  from  the  king  or  fubject,  an  mtereit  either  in  lands, 
or  goods,  vefted  in  them,  by  an  attainder  or  coavi£tion 
precedent :  Yet  it  feems  agreed,  that  a  pardon  prior  to  a 
■convidion,  fhall  prevent  any  forfeiture  either  of  lands  or 
goods.     2  Haw.  396. 

15.  A   pardon  after  the  attainder  doth  not  reftore  the  ^^oth  not  reftorc 
corruption  of  blood,  fur  this  cannot  be  reftored  but  by  adt  of^wd"^'"'^ 
of  parliament.     3  In/i.  233. 

But  as  to  ilTue  born  after  the  pardon,  it  hath  the  eff'edtof 
the  reftitution  of  blood,     i  H.  H.  358. 

16.  It  feems  to  be  fettled  at  this  day,  that  the  pardon  of  Doth  reftore  the 
treafon  or  felony,  even  after  a  conviction  or  attainder,  doth  '^^^^^^* 

fo  far  clear  the  party  from  the  infamy  and  all  other  confe- 
quences  of  his  crime,  that  he  may  not  only  have  an  action 
for  a  fcandal,  in  calling  him  traitor  or  felon,  after  the  tin-.e 
of  the  pardon,  but  may  alfo  be  a  good  witnefs,  notwith- 
ftanding  the  attainder  or  convi6iion  ;  becaufe  the  pardon 
makes  him  as  it  were  a  new  man,  and  givts  him  a  new  ca- 
pacity and  credit.     2  Hazv.  395. 

Q.4.  But 
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But  it  feems  to  be  the  better  opinion,  that  the  pardon  of 
a  convi6iion  of  perjury  doth  not  lb  reftore  the  party  to  his 
credit,  as  to  make  him  a  good  witnefs;  becaufe  it  would 
be  an  injury  to  the  people  in  general,  to  make  them  fubjeft 
to  fuch  a  perfon's  teftimony.     i  Fent.  349. 


Time  of  pro- 
ceeding to  the 
eleflionincoun- 
fje;. 


/.  Matters  previous  to  the  ele5iion. 

II.  Election  to  be  free. 

III,  Salification  of  the  candidates » 
IF,  Salification  of  the  ele^ors. 

V.  Polling. 

VI.  Return, 

VII.  Privilege  of  parliament. 

VIII.  H'^w  long  the  parliament fhall  continue. 

I.  Matters  previous  to  the  election, 

I.  WJ  HEN  any  new  parliament  fhall  be  fummnned, 
'  '  there  fhall  be  40  days  between  the  Tefte  and  re- 
turn of  the  writ  J  and,  as  well  upon  the  calling  of  any 
new  parliament,  as  upon  a  vacancy  in  parliament  time, 
the  writ  (hall  be  delivered  to  the  proper  officer  to  whom 
the  execution  thereof  doth  belong,  and  to  no  other  per- 
fon  :  And  every  fuch  officer,  upon  receipt  of  the  writ, 
fhall  indorfe  thereon  the  day  that  he  received  it.  7^8 
JV.  c.  25.  /.  I. 

And  upon  an  election  of  a  knight  of  the  fhire,  the  fhe- 
rifF  fliall  within  two  days  after  the  receipt  of  the  writ, 
caufe  proclamation  to  be  made,  at  the  place  where  the 
cnfuing  election  ought  by  law  to  be  holden,  of  a  fpecial 
county  court  to  be  there  holden  for  the  purpofe  of  fuch 
election  only,  on  any  day  (Sunday  excepted)  not  later 
from  the  day  of  making  fuch  proclamation  than  the  fix- 
teenth  day,  nor  fooner  than  the  tenth  day  ;  and  fhall  pro- 
ceed in  fuch  eleiSlion,  at  fuch  fpecial  county  court,  in  the 
fame  manner  as  if  the  faid  election  was  to  be  held  at  a 
county  court,  or  an  adjournment  thereof,  according  to  the 
laws  now  in  being.     25  G.  3,  c.  84.  /.  4. 

Provided,  that  the  ufual  county  court  for  all  other  pur- 
pofes,  or  any  adjournment  thereof,  may  be  held  and  pro- 
ceeded in  by  the  iherifF,  in  the  fame  manner,  and  at  the 

fams 
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fame  times  and  places,  as  if  the  writ  for  the  ele£lion  of  a 
knight  of  the  (hire  had  not  been  received,     id. 

2.  And  the  fheriff  (hall  appoint  fuch  number  of  clerks  as  f^'srks  fortak* 
he  fljall  think  fit  for  taking  the  poll  in  the  prefence  of  him-  '"^  ^  *^  ^°  * 
feif  or  deputy.     Which  clerks,  before  they  begin  to  take 

the  poll,  (hall  be  Avorri  by  the  (herifF  or  under-flierifF 
truly  and  indiiFerently  to  take  the  poll,  and  to  fet  down 
the  names  of  each  freeholder,  and  the  place  of  his  free- 
hold ;  and  for  whom  he  fhall  poll,  and  to  poll  no  free- 
holder who  is  not  Pa  orn,  if  fo  required  by  any  of  the  can- 
didates.    J  i^  ^IV.  c.  25./  3. 

3.  And  the  (herifF  {hall  admit  one  perfon  for  each  can-  In<pe£lorf; 
didate  to  be  infpe(Stor  of  the  clerks,     j  iff  S  fK  c.  25. 

4.  And  the  fherifF  fliall  erecSl,  at  the  expence  of  the  Booths  to  bi 
candidates,  fuch  number  of  booths  for  taking  the  poll,  as  "efted. 
the  candidates  or  any  of  them  (hall,  three  days  at  leaft 

before  the  commencement  of  the  poll,  defire;  not  exceed- 
ing the  number  of  hundreds  or  other  like  divifion,  and 
not  exceeding  15  in  the  whole;  and  (ball  affix,  on  the 
mofl  publick  part  of  each,  the  name  of  the  hundred  for 
which  fuch  booth  is  defigned.  18  G.  2.  c.  18.  y^  7. 
,  And  (hall  make  out  a  lift  for  each  booth  of  the  feveral 
towns,  parifhes,  and  hamlets,  wholly  or  in  part  within 
fuch  hundred  ;  and  (hall  on  requeft  deliver  a  copy  to  any 
of  the  candidates,^  paying  for  the  fame  2s.     id. 

And  (hall  appoint  clerks  at  each  booth  to  take  the  poll'; 
who  fhall  be  paid  by  the  candidates,  not  exceeding  each 
one  guinea  a  day.     ;V. 

5.  And  the  (herifF  fhall  allow  a  cheque  book  for  every  Cheque  book; 
poll  book,  for  each  candidate;  to  be  kept  by   their  in- 
fpefSors,  at  every  place  where  the  poll  (hall  be  taken,     18 

G.  2.  c.  18.  /.  9. 

6.  With  refped  to  cities,  boroughs,  and  towns  corpo-  in  cities,  bo- 
rate, the  fherifF  or  other  officer  who  received  the  writ  roughs,  and 
(hall  forthwith  upon  receipt  thereof  make  out  a  precept  to  ''"'"'  "^'^^P^"'*' 
each  borough,  town  corporate,  or  place  within  his  jurif- 

didion  where  any  members  are  to  be  ele(3ed,  and  within 
three  days  (and  in  the  cinque  ports  within  fix  days,  10  tff 
II  IF.  c.  7.)  after  receipt  of  the  faid  writ,  (hall  by  him- 
felf  or  proper  agent  deliver  the  precept  to  the  proper  officer 
of  fuch  borough,  town  corporate,  or  place  within  his  jurif- 
di£tion,  to  whom  the  execution  of  fuch  precept  doth  be- 
long, and  to  no  other  perfon  whatfoever:  And  every  fuch 
officer  (hall  indorle  the  day  of  his  receipt  thereof  in  pre- 
fence of  the  party  of  whom  he  received  the  fame,  and  (hall 

forthwitii 
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forthwith  caufe  publick  notice  to  be  given  of  the  time  and 
place  of  election,  and  {ball  proceed  to  the  eled^ion  within 
eight  days  after  receipt  of  the  precept,  and  give  four  tljys 
notice  at  leaft  of  the  day  appointed  for  the  eledlion.  7  isf 
8  ^.  c.  25.  f.  I. 

And  in  a  city  or  town  being  a  county  of  itfelf,  the  ftie- 
lifFfliall  forthwith  on  receipt  of  tbe  writ  give  publick  no- 
tice of  the  time  and  place  of  ele£tion,  and  proceed  to 
eled^ion  thereupon,  within  eight  days  next  after  the  receipt 
of  the  writ,  and  give  three  days  notice  thereof  at  leaft, 
exclufive  of  the  day  of  receipt  of  the  wri"  and  of  the  day 
of  eledion.  And  the  IheiifF  (hall  allow  a  chequebook 
for  every  poll  book  for  each  candidate,  to  be  kept  by  their 
infpedors  at  the  place  of  taking  the  poll.     19  G.  2.  c.  28, 

//.  EleSlion  to  he  free. 

By  the  3  Ed.  i.  r.  5.  Becaufe  eledlions  ought  to  be 
free,  the  king  commandeth  upon  great  forfei^uit,  that  no 
man  by  force  of  arms,  nor  by  malice,  or  menacing,  (hall 
difturb  iny  to  make  free  eleciion. 

And  by  the  declaration  of  rights,  I  IV.  Jf,  2.  c.  2.  it 
is  infifted.  That  ele<5lions  of  members  of  parliament  ought 
to  be  free  :  And  that  freedom  of  fpeech,  and  debates  or 
proceedings  in  parliament,  ought  not  to  be  impeached  or 
queftioned  in  any  court  or  place  out  of  pailiamcnt. 

And  hy  the  ^  G.  2.  c.  30.  On  no; ice  of  an  election, 
the  fecretary  at  war  (hall  fend  orders  for  the  removal  of 
foldiers  one  day  at  leaft  before  the  eledion,  and  not  to 
return  till  after  the  poll  fliall  be  clofed. — But  this  not  to 
extend  to  the  guards,  nor  to  any  cafile  or  fortified  place, 
where  a  gatrifon  is  ufually  kept:  Nor  to  any  officer  or 
foldier  having  right  to  vote  at  fuch  election. 

,  By  the  g  Ann.  c,  10.  /  44.  No  cfHcer  of  the  pofl  office 
£hall  by  word,  mefl'sge,  or  writing,  or  in  any  other  man/)er, 
endeavour  to  perfuade  any  eledior  to  give,  or  difTuade  any 

elector  from  giving   his   vote  in  any  election. And   by 

the  5  TV.  c.  20.  and  9  Ann.  c.  \\.  f,  49.  there  is  the  like 

provifion  wiih  refpeeSt  to  the  officers  of  excife. And 

the  like  by  the  12^13  W,  c,  10,  with  refpedl  to  the 
officers  of  the  cujloms. 


HI,  ^a- 
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///.  Salification  of  the  candidates, 

1.  No  perfon  under  the  age  of  21  years  fhall  be  capable  Age. 
of  being  eleaed.     7  iff  ^  JV.  r.  25.  /  8. 

2.  No  papift  fhall  fit  in  either  houfe  of  parliament.  30  Papift. 
C.  i.Jl.  2.  c.  1. 

3.  Sir  William  Blackflone  fays,  No  perfon  concerned  Placemen. 
in  the  management  of  any  duties  or  taxes  created  fince 

1692,  except  the  commiffioners  of  the  freafury,  nor  any 
of  the  officers  following,  (viz.  commiffioners  of  prizes, 
tranfports,  ficlc  and  wounded,  wine  licences,  navy,  and 
victualling;  fecretaries  or  receivers  of  prizes;  comp- 
trollers of  the  army  accounts ;  agents  for  regiments ; 
governors  of  plantations  and  their  deputies  ;  officers  of 
JVlinorca  or  Gibraltar ;.  officers  of  the  excife  and  cuitoms  ; 
clerics  or  deputies  in  the  feveral  offices  of  the  treafury, 
exchequer,  navy,  victualling,  admiralty,  pay  of  the  army 
or  navy,  fecretaries  of  Itate,  fait,  ftamps,  appeals,  wine 
licences,  hackney  coaches,  hawkers  and  pedlars,)  nor  any 
perfons  that  hold  any  new  office  under  the  crown  created 
fince  1705, — are  capable  of  being  elefted  or  fitting  as 
members,      i  B/ack.  175. 

And  if  any  member  Ihall  accept  an  office  of  profit  from 
the  crov^n,  during  fuch  time  as  he  fhall  continue  member 
(offices  of  the  army  and  navy  excepted),  his  eledicn  fhali 
be  void,  and  a  new  writ  (hall  ifi^ue  ;  But  he  (hall  be 
capable  of  being  re-eleded.     6  Jn.  c.  7.  /.  26. 

4  By  the  22  G.  3.  c.  41.  All  perfons  holding  con-  Contrailors 
tracts  maae  with  the  commiffioners  of  the  treafury,  navy, 
vidtualling  office,  or  board  of  ordnance,  for  or  on  account 
of  the  publick  fervice,  (hall,  during  the  time  they  (hall 
hold  fuch  contrads,  be  incapable  of  being  eleiled  or  of 
fitting  or  voting  in  the  houfe  of  commons. 

5.  No  perfon  having  a  penfion   from  the  crown  during  p^^nConers, 
pleafure,  (hall  be  capable  of  being  eleded.     6  An.  c.  7. 

/.  25. 

Neither  (hall  any  perfon  having  a  penfion  from  the 
ctown  for  any  term  of  years,  either  in  his  own  name,  or 
in  the  name  of  any  other  in  truft  for  him,  be  capable  of 
being  eleded.      i  G,  ft,  2.  c.  56. 

6.  No  perfon  (hall  be  capable  to  fit  or  vote  in  the  houfe  Ertate, 
of  commons  for  a  county,  unlefs  he  hath  an  eftate  freehold 

or  copyhold,  for  his  life  or  fome  greater  eitate,  of  the 
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clear  yearly  value  of  600I;  nor  for  a  city  or  borough, 
unlcfs  he  hath  a  like  eflate  of  300).  And  any  other  can- 
didate or  two  eledtors  may,  upon  reafonable  requeft  to 
him  made  (at  the  time  of  the  ele£lion,  or  before  the  day 
prefixed  for  the  meeting  of  the  parliament),  require  him  to 
lake  the  follov^ing  oath  : 

T  A.  B.  do  fwenr,  that  1  truly  and  bona  fide  have  fuch  an 
-*  ejlute  in  law  or  equity,  to  and  for  my  own  ufe  and  benefit^ 
of  or  in  landSi  tenements,  or  hereditaments,  over  and  above 
what  will  fatiify  and  clear  all  incumbrances  that  ?nay  offeSt 

the  fame,  of  the  annual  value  of above  reprizes,  as 

doth  qualify  me  to  be  ele£led  and  returned  to  ferve  as  a  member 

for  the cf according  to  the  tenor  and  true  meaning 

of  the  Otl  of  parliatnent  in  that  behalf ;  and  that  my  /aid 
lands,  tenements,  or  herediiafnents  are  lying  or  being  within 
the  paiiff),  townflvp,  or  pi ecinSi  of  (as  the  cafe  (hall  be). 
The  fame  to  be  adminiftred  by  the  returning  officer  or  two 
juftices;    who  fhall  in  three  months  certify  the  fame  into 

the  chancery  or  king's  bench. But  this  not  to  extend 

to  the  ekleft  Ton  of  a  peer,  or  of  any  perfon  qualified  to 
ferve  as  knight  of  a  (hire,  nor  to  the  members  for  either  of 
the  two  univerfiiies.     9  /In.  c.  5. 

And  every  member,  before  he  fhall  vote  In  the  houfeof 
commons  or  fit  there  during  any  debate,  (hall,  after  the 
fpeaker  is  chofen,  deliver  in  at  the  table  in  the  middle  of 
the  houfe,  whi!ft  the  houfe  is  there  fitting,  with  the 
fpeaker  in  the  chair,  an  account  figned  by  fuch  member, 
containing  the  nam.e  of  the  place  where  his  qualification 
lies,  declaring  the  fame  to  be  of  the  annual  value  of  600 1 
above  reprizes,  if  a  knight  of  a  fhire;  and  of  3001  if  a 
citizen,  burgefs,  or  baron  of  the  cinque  ports ;  and  fliall 
alfo  at  the  lame  time  take  and  fubfcribe  the  oath  fol- 
lowing : 

T  A.  B.  do  fwear,  that  J  truly  and  bona  fide  have  fuch  an 
•^  fjlate  inlaw  or  equity,  and  of  fuch  value,  to  and  for  my  own 
ufe  and  benefit,  of  or  in  lands,  tenemer.ts,  er  hereditaments^ 
ever  and  above  what  will  fatiify  and  clear  all  incufnbrances 
that  may  affid  the  fame,  as  ddh  qualify  tne  to  be  eleSicd  and 
rtturried  to  jerve  as  a  member  for  the  place  I  am  returned  for, 
according  to  the  tenor  and  true  meanir,g  of  the  aSis  of  parliament 
in  that  b  thai f;  and  that  fuch  lands,  tenements,  or  hereditaments 
do  lie  as  dcfcnhed  in  the  paper  or  account  figned  by  me,  and  now 
delivered  to  the  clerk  of  the  hoife  of  iommons.     So  help  me 

God, 
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(^od,  —  But  this  alfo  fliall  not  extend  t©  the  elo'eft  fon  or 
heir  apparent  of  a  peer,  or  of  any  perfon  qualified  to  ferve 
as  a  knUht  of  a  fhire,  or  to  the  members  of  either  of  the 
univerfuies.     33  G.  2.  c.  20. 

W,  Salifications  of  the  ele^ors^. 

1.  No  perfon  (hall  be  admitted  to  vote  under  the  age  of  Age. 
21  years.     7  ^"  8  JV.  c.  25.  /  8. 

2.  Every  elector,  before  he  is  admitted  to  vote,  (hall,  Papiit. 
if  required,  take  the  oath  of  abjuration.     6  An.  c.  23. 

/  '3- 

3.  Bv  the  22  G,  3.    c.  41.     No  perfon  employed  in  Perfon  eraplo»- 

managing  the  duties  of  excife,  cuftoms,  ftamp  duties,  fait,  ^g^'"g'^^"' 

houfes  and  windows,  or  revenue  of  the  poft  office,  fliall  be 

capable  of  voting  for  a  member  to  fervc  in  parliament; 

and  if  he  (hall  prefume  to  vote  during  the  time  that  he 

Ihall  hold  fuch  oflice,  or  within  12  calendar  months  after 

he  {hall  have  ceafed  to  hold  the  fame,  his  votefhall  be  void, 

and  he  fhall  forfeit  100 1. 

4.  By  the  8  H.  6.  c.  7.  Every  eleftor  of  a  knight  of  Freehold  of  40s 
the  Ihire  fhall  have  land  or  tenement  to  the  value  of  40  s  *  )"'• 

by  the  year  at  leaft  above  reprizes.  And  the  fherifF{haIl 
have  power  to  examine  upon  oath  every  fuch  chufer  how 
much  he  may  e;<pend  by  the  year. — And  by  the  lo  H.  6. 
c.  2.  the  faid  40s  a  year  ihall  be  freehold. 

And  by  the  1 8  G,  2.  c.  18,  No  perfon  (hall  vote  for  a 
knight  of  the  fhire,  v;ithcut  having  a  freehold  eftate  in 
the  county,  of  the  clear  yearly  value  of  40  s,  over  and 
above  all  rents  and  charges  payable  out  of  the  fame. 
18  G.  2.  c.  iS,f.  5. 

But  taxes  and  affeflments  (hall  not  be  deemed  a  charge 
payable  out  of  the  lands.    /.  6. 

5.  No  perfon  (ball  vote  for  any  eftate  which  was  granted  Fraudaleat  con- 
to  him  fraudulently,  on  purpofe  to  qualify  him  to  give  his  vejauce. 
vote.     18  G.  2.  c.  18.  /.  5. 

But  all  fuch  conveyances  fraudulently  made  to  qualify 
any  perfon  to  vote,  fubjedl  to  conditions  to  defeat  the 
fame,  (hall  be  deemed  and  taken  as  abfolute  againfl  the. 
perfon  executing  the  fame,  and  difcharged  of  >nll  trufls, 
conditions,  and  other  defeazances ;  and  all  bonds,  cove- 
nants, or  other  fecurities  for  the  defeating  or  reconveying 
the  fanje,  (hall  be  void.     lO  /f«.  <•.  23.  /.  i. 
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Splitting  votes. 


None  to  vote 
■lore  than  once. 

Mortgage,  or 
truft  eftate. 


Tenant  in 
dower. 
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Pcncfiion  for 
1i  months. 


To  he  charged 
to  the  land  tax. 


6.  All  conveyances  to  multiply  voices,  or  to  fplit  votes, 
fhall  be  void;  and  no  more  than  one  voice  (hall  be  ad- 
mitted for  one  and  the  fame  houfe  or  tenement.  7  i5f  B  IF, 
c.  25.  /.  7. 

7.  No  perfon  fhall  vote  in  any  ele£lion  more  than  once, 
18  G.  2.  c  18./  5. 

8.  The  mortgagor  or  cejlui  que  truft  fhall  vote  ;  and  not 
the  truftee  cr  mortgagee,  unlefs  they  be  in  a£lual  poffeflion. 
1  ^  %TV,  c.  25.  /.  7. 

9.  Hufbands  of  women  intitled  to  dower  out  of  the 
eflates  of  their  former  hulbands,  may  vote  in  refpedl 
thereof,  although  the  faid  dower  hath  not  been  fet  out  by 
metes  and  bonds;  provided  that  the  dower  be  worth  40s 
a  year,  and  the  hufband  be  in  the  aftual  receipt  of  the 
profits  thereof.     20  G.  3.  c.  17.  /  12. 

10.  No  perfon  fhall  vote  for  a  knight  of  the  fhire,  with- 
out having  been  in  the  actual  pofleflion  of  the  eflate  for 
which  he  votes,  or  in  the  receipt  of  the  rents  or  profits 
thereof  for  his  own  ufe,  above  1  2  calendar  months;  un- 
lefs the  fame  came  to  him  by  defcent,  marriage,  marriage 
fettlement,  devife,  or  promotion  to  a  benefice  or  office* 
18  G.  2.  f.  18,/.  5. 

11.  No  perfon  fhall  vote  for  a  knight  of  the  fhire  in 
refpefl  of  any  mefTuages,  lands,  or  tenements,  which  have 
not,  for  fix  calendar  months  next  before  fuch  ele<5lion,  been 
alFefTed  to  the  land  tax,  in  his  own  name,  or  in  the  name 

of  his  tenant  occupying  the  fame.  • Provided  that  this 

fhall  not  extend  to  annuities  or  fee  farm  rents  (duly  re- 
giftred)  iffuing  out  of  the  premifTes,  nor  to  any  perfon  who 
became  intitled  as  aforefaid  to  the  premifl'es  by  defcent, 
marriage,  marriage  fettlement,  devife,  or  promotion  to 
a  benefice  or  ofHce,  within  twelve  calendar  months  next 
before  fuch  eledtion;  but  fuch  perfon  fhall  be  intitled  to 
vote,  if  the  premifles  have  been  afTefied  within  two  years 
next  before,  in  the  name  of  the  refpedive  owner  or  occu- 
pier.    20  G.  3.  f.  17.  /.  I,  2. 

And  the  commiffioners  of  the  land  tax,  at  their  meet- 
ings for  appointing  afTeflbrs,  fhall  caufe  to  be  delivered  to 
each  aflefTor,  a  printed  form  of  an  afl'eflment,  according  to 
which  they  fhall  make  their  afleffments  j  which  fhaU  be  in 
this  manner : 


County 


^MiamtnU 


County  of  N."]        An  afleflment  made  In  purfuance  of 

to  witt  J    an  a6t  of  parliament  pafled  in  the— —— 

For  the  parifli  )>  year  of  his  majefty's  reign,  for  grant- 

of in  the  j    ing  an  aid  to  his  majefty  by  a  land  tax 

faid  county.    J    to  be  raifed  in  Great  Britain,  for  the 
fervice  of  the  year 


Names  of  proprietors. 


Names  of  occupiers. 


Himfelf. 
C.    D. 
C.    D. 
G.    H. 


N.   O. 

R.    S. 

and 
T.   U. 

Signed  this  — —  day  of  ■  17 


Sums  aflVfled. 


By  us. 


^'  j^*  J  afleiTors, 


And  if  any  perfon  fhall  hold  or  occupy  any  mefluages, 
lands,  or  tenements  belonging  to  different  owners,  the 
fame  (hall  be  feparately  rated,  that  the  proportion  of  the 
land  tax  to  be  paid  by  each  feparate  owner  may  be  afcer- 
tained.    /.  3,  20. 

And  they  ftiall  make  three  duplicates  of  fuch  afTeflments ; 
and  fhall  (at  leaft  14  days  before  delivering  the  affefTments 
to  the  commiflioners)  caufe  one  of  the  faid  duplicates,  or  a 
fair  copy  thereof,  to  be  ftuck  up  upon  the  door  of  the  church 
or  chapel,  or  it  it  be  an  extraparochial  or  other  place  where 
there  is  no  church  or  chapel,  then  on  the  door  of  the 
church  or  chapel  next  adjoining.     /  3. 

And  the  faid  duplicates  fhall  be  delivered  to  thecommif- 
fioners,    2t  their  meeting  for    receiving  the  aflbfiments. 

/•  3- 

And  if  the  name  of  any  owner  intitled  to  vote  fliall  not 

appear  to  be  inferted  in  the  affeflment,  he  may,  on  giving 
notice  in  writing  to  one  of  the  afrefiors,  appeal  to  the  faid 
commiffionersi  who  (hall  amend  the  afTellment  as  they 
{hall  fee  caufe  :  And  if  any  perfon  fiiall  think  himfelf 
aggrieved  by  the  determination  of  the  commiflioners,  he 
may  appeal  to  the  next  felTions,  giving  ten  days  notice 
thereof  to  one  of  the  comniilTioners  who  fjgncd  the  dupli- 
cate. 
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catc,  and  to  one  of  the  afleflbrs  of  the  place- where  Jhe 
eftate  lies :  and  the  feffions  may  award  cofts  to  either  of 
the  parties,  and  by  their  order  or  warrant  levy  the  fame 
by  diRrcfs.  And  if  (he  faid  commifiioners,  or  the  juftices 
in  feffions,  upon  any  appeal  before  them  refpedively,  (hall 
find  it  requifite  to  infert  the  names  of  any  perfons  who 
have  been  improperly  omitted ;  fuch  perfons  fhall  be 
deemed  to  be  rated,  as  cffedlually  as  if  their  names  had 
been  oriji^inally  inferted.    7^3,    lO,   ir. 

And  the  commifiioners  fhall  caufe  one  of  the  duplicates 
fo  amended  (after   having  been  figned   and   fealed  by  the 
faid  commiflioners  or  any  three  of  them)  to  be  returned  to 
the  affefl'ors ;    who  (hall  within  ten  days  deliver  the  fame 
to  the  chief  conftable,  taking  his  receipt   for  the  fame ; 
and  the  chief  conftable  (hall  deliver  upon  oath  fuch  dupli- 
cate, without  alteration,  at  the  next  iefiions  in  open  court, 
the  firfl  day  of  the  feffions,  to  the  cleric  of  the  peace,  to  be 
by  him  filed  and   kept  amongft  the  records.     And  if  the 
afl'cflbr  fliall  not  deliver  fuch  duplicate  fo  amended  to  the 
chief  conftable  J    or  if  the  chief  conftable  (hall  negle<St  to 
deliver  the  fame  to  the  clerk  of  the  peace,  or  wilfully  alter 
the  fame;    he  (hall  forfeit  5 1. And  at  the  Michael- 
mas feffions  yearly,  the  clerk  of  the  peace  (hall  examine, 
whether  all    the   faid    duplicates    refpedlively    have    been 
delivered    for   that    year  j    and    if    it   (hall   appear   that 
any  fuch  duplicates  have  not  been  received   by   or  de- 
livered to   fuch   clerk   of  the   peace    by  the   chief  con- 
ftables,  he  (hall   report  the  fame  to  the  court,  and  the 
court  (hall    immediately  impofe  the   faid  fine   upon   the 
chief  conflable,  and  the  clerk  of  the  peace  (hall  give  him 
immediate  notice  thereof;  and  if  not  immediately  paid,  the 
juftices  at  fuch  felTions  fhall  by  order  of  court  iftue  a  warrant 
of  diftrcfs  for  the  recovery  thereof,  direded  to  the  conftable 
of   the  place  where   fuch  chief  conftable  (liall   dwell.— 
But  if  the  chief  conftable  fhall  make  oath  at  fuch  feffions, 
that  fuch  duplicate  was  not  delivered  to  him  by  the  afieflbr, 
the  faid  fine  (hall  be  impofed  upon  fuch  afieflbr  or  affeflbrs  ; 
and  the  juftices  (liall  by  order  of  court  i  ft  ire  a  warrant  of 
diftrefs  for  the  recovery  thereof,  diredled  to  the  conftable 
.  of  the  place  or  other  fuch  perfon  as  they  (hall  think  proper, 
and  (hall  require  the  chief  conftable  to  give  notice  to  fuch 
afleflTor  of  the  faid  iine  being  impofed,  who  (hall  within  14 
days  give  fuch  notice  accordingly  :  and  if  fuch  afTelTors,  or 
one  of  them,  fliall  not  deliver  fuch  duplicate  to  the  clerk 
of  the  peace  within  ten  days  after  fuch  notice,  then  the 
warrant  of  diftrefs  (hall  be  put  in  execution  againft  fuch 

aileffor 
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afiefTor  accordingly.  But  if  the  afleflbr  (hall,  within  ten 
days  after  fuch  notice,  produce  to  the  clerk  of  the  peace 
the  chief  conftable's  receipt  for  fuch  duplicate,  then  the  fine 
(hall  be  Jevied  on  the  faid  chief  conftable  as  aforefaid. 
■  .  -Which  faid  fines,  when  recovered,  fhall  be  paid 
to  the  treafurer,  and  applied  as  part  of  the  county  flock. 

/  3—8. 

And  when  any  afTeflment  fhall  not  have  been  made  by 
the  aiTefTors,  and  returned  to  the  chief  conftable,  and  by 
him  to  tKe  clerk  of  the  peace;  thejuftices  in  feffions,  oc 
any  two  juftices  out  of  fefllons,  may  order  fuch  aflefiments 
forthwith  to  be  made  and  returned  in  manner  aforefaid. 

And  it  (hall  be  lawful  for  all  perfons,  at  any  feafonable 
tirfies,  to  infpedl  the  duplicates  in  the  hands  of  the  clerk  of 
the  peace,  paying  1  s  for  each  infpeftion  ;  and  the  clerk  of 
the  peace  {hall  on  demand  deliver  copies  of  the  whole  or 
any  part  thereof  (figned  by  him,  purporting  the  fame  to  be 
a  true  copy)  being  paid  at  the  rate  of  6d  for  every  300  words  : 
Which  faid  duplicates  or  copies  thereof  figned  as  afore- 
faid, and  alfo  the  duplicate  of  any  afleflment  in  the  poflef- 
fion  of  the  commiilioners,  or  in  the  pofleffion  of  the  receiver 
general,  or  a  copy  of  the  faid  duplicates  figned  by  fuch  com- 
miffioners  and  purporting  the  fame  to  be  a  true  copy,  fhall 
be  admitted  as  legal  evidence.  And  after  ifiTuing  the  writ 
for  the  eledion,  the  clerk  of  the  peace  or  his  deputy  (hall 
attend  gratis  from  day  to  day,  from  the  hour  of  nine  in  the 
forenoon  to  three  in  the  afternoon,  at  the  place  where  the 
records  are  ufually  kept,  from  the  time  of  delivery  of  fuch 
notice  to  the  day  immediately  preceding  the  day  of  elec- 
tion ;  for  the  purpofe  of  infpe6lion  and  making  the  copies. 
And  if  he  (hall  fail  of  his  duty  in  any  of  the  faid  particulars, 
he  (hall  forfeit  500I,  with  full  cofts,  to  the  party  grieved, 
if  the  a(Slion  be  brought  within  two  months,  or  otherwife 
to  any  perfon  who  (hall  fue  within  12  calendar  months;  and 
fhall  alfo  forfeit  his  office  and  be  incapacitaied  for  holding 
the  like  office  for  the  future,    j.  13 — 19. 

Finally,  the  clerk  of  the  peace  (hall,  on  reafonable  no- 
tice, attend  at  the  elecStion  of  every  knight  of  the  (hire,  with 
the  original  duplicates,  at  the  requeft  of  any  candidate,  pay- 
ing to  him  after  the  rate  of  two  guineas  for  each  day  of  his 
attendance,  and  i  s  6  d  a  mile  for  the  cofts  and  charges  in 
his  journey  from  the  place  of  his  abode  to  and  from  the 
place  of  eleflicn.    /.    14. 

12.  Every  freeholder,  before  he  is  admitted  to  poll  for  a  Freeholder'* 
kniglit  of  the  (hire,  (hall,  if  required  by  a  candidate  or  any  cath, 
elector,  take  the  following  oath  (to  be  adminiftred  by  the 
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fnerifF,  under- fheriff,  or  one  of  the  fvvorn  clerks):  Tm 
jl^all  jwear^  (or  being  one  of  the  people  called  Quakers, 
You  JhciU  JoUrtmly  affirm)  that  you  are  a  freiholder  in  the  coun- 
ty of and  have  a  freehold  ejiate,  corfftlng  of • 

(Tpecifying  the  nature  of  fuch  freehold  eftate,  whether  mef- 
fuage,  lanf),  rent,  tithe,  or  what  eife  ;  and  if  fuch  ffcehold 
eflate  conftrts  in  mcfluages,  lands,  or  tithes,  then  fpecify- 
ing  in  whofe  occupation  the  fame  are;  and  if  in  rent,  then 
fpecifying  the  names  of  the  owners  or  pofl'tiflbrs  of  the  lands 
or  tenements  out  of  which  fuch  rent  is  iffuing,  or  of  fome 
or  one   of  them)  lyifg  or  being  at  ■    in  the  county  of 

of  the  clear  yearly  value  rf  /^os^  ovcr  and  above  all 

rents  and  charges  payable  out  of  or  in  rejpcSl  of  the  fame  ;  a}id 
that  you  have  been  in  the  ailual  poffeffton  or  receipt  of  the  rents 
or  profits  thereof,  for  your  ozvn  u/cy  ahove  12  calendar  ntonihs., 
or  that  the  fame  came  to  ycu  within  the  time  afcrefa'id,  by  dt" 
fcent^  marriage^  marriage  feitlement^  devife,  or  promotion  to  a 
benefice  in  the  church,  or  by  promotion  to  an  office  ;  and  that 
fuch  f  eehold  eflate  hath  not  been  granted  or  7nade  to  you  frau- 
dulently^ on  purtofe  to  qualify  you  to  give  your  vote  ;  and  that 
the  place  of  your  abode  is  at  — — —  in  -.  avd  that  you 

are  2  1  years  of  age  ^  as  you  believe  ;  and  that  ytu  have  not  been 

^oilid  before  at  this   eleSlion. And   if  he   falfifies,   he 

Ihall  fuffer  as  in  cafes  of  perjury.     18  G.  2.  t.  18.  /  i. 

And  the  fheriff  and  clerks  fliall  enter  not  only  the  p'ace 
of  his  freehold,  but  alfo  the  place  of  his  abode,  as  he  ftiall 
declare  the  fame  at  the  time  of  giving  his  vote  ;  and  fhall 
enter  J urat^  againft  the  name  of  every  fuch  voter  who  hach 
taken  the  oath.      10  //«.  c.  23./  5. 

And  the  aforefaid  a£t  of  the  18  G.  2.  c    18.  (hall  ex- 
tend to  iiiies  '■.nd  iovins  that  are  counties  cf  themjelves,  where 
perfons  have  a  right  to  vote  in  refpetSt  of  a  freehold  of  40  s 
a  year  ;  but  not  where  they  have  a  right  to  vote  in  refpeft 
of  buroaae  tenure,  or  where  the  richt  to  vote  for  a  freehold 
doth  not  require  the  fame  to  be  of  40  s  a  year.      19  G.  2. 
c.  28. 
Occafionai  free-       1 3.  No  perfbn  claiming  as  a  freeman  to  vote  at  an  elec- 
xnen  in  corpora-  tioji  for  any  ciiv,  town,  port,  or  borough,  fhali  be  admitted 
**""'•  to  poll,  unlefs  he  hath  been  admitted  to  his  freedom  12  ca- 

lendar months  before  the  firft  day  of  the  election  :  And  if 
he  fhall  prelume  to  voie  contraiy  hereto,  he  (hall  forfeit 
icol,  and  his  vote  fliall  be  void.  And  if  any  perfcn  {hall 
antedate  fuch  admiffion,  he  (Ijall  forfeit  ceo  1.     3  G.   3. 

Provided,  that  nothing  herein  fiiall  exfend  to  the  cities 
of  London  or  Norwich  3  nor  to  any  peifon  intitled  to  his 
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Jl'eedom  by  birth,  marriage,  or  fervitude,  according  to  the 
cuftom  of  fuch  city,  town,  port,  or  borough.     Id. 

And  no  perfon  (hall  be  admitted  to  vote  at  any  elciSlion 
for  any  city  or  borough,  as  an  inhabitant  paying  fcot  and 
lot,  or  inhabitant  houfeholder,  houfekeeper,  and  pot-wal- 
ler, legally  fettled,  or  refiant,  or  as  an  inhabitant  thereof, 
unlefs  he  fhall  have  been  a(£)ua]!y  and  bona  fide  an  inhabitant 
within  fuch  city  or  borough  for  fix  calendar  months  pre- 
vious to  the  day  6f  election  ;  and  fuch  vote  ftiall  be  null  and 
void,  and  he  (hall  forfeit  20 1,  to  be  recovered  in  the  courts 
&t  Wejiminfier^  within  fix  months :  Provided  that  the  fame 
Ihall  not  extend  to  any  perfon,  who  (hall  acquire  the  polTef- 
fion  of  any  houfe  in  fuch  city  or  borough,  by  defcent)  de- 
vife,  marriage,  or  marriage  fettlement,  or  promotion  to  any 
office  or  benefice.  And  this  (hall  relate  only  to  perfons 
who  claim  to  vote  as  inhabitants  in  manner  as  aforefaid, 
and  fhall  not  extend  to  any  other  defcription  of  perfons  who' 
may  claim  to  vote  by  any  other  title,  or  by  any  other  fu- 
peradded  qualification.     26  G.  3.  c,  lOO.f.  I,  2. 

14.  No  perfon  fhall  vote  in  the  eledlion  of  a  knight  of  Annul taatij 
a  fl)ire,  or  member  for  a  city  or  town  being  a  county  of 
itfelf,  in  refpeit  of  any  annuity  or  rent  charge  granted  be- 
fore  June  I,    1 763;  unlefs  a  certificate  upon  oath  be  en- 
ired  with  the  clerk  of  the  peace  or  town  clerk,  12  months 

before  the  election,  as  follows:    /  A.  B.  of* — am 

really  and  bona  fide  feifed  of  an  annuity  or  rent  charge^  for 
my  own  ufe  and  benefit,  of  the  clear  yearly  value  of  ^0  s,  abovi 
all  rents  and  charges  payable  out  of  the  fame,  vjholly  iffuing  out 
of  freehold  lands,  tenements,  or  hereditaments  belonging,  to  C. 

D.  of  ' •  fituate,   lying  and  being   in  the  parijhy 

towrijh'ip,   or  place,  or  in  the parijhcs,  townjhips,  or  places  of 

E.  in  the  county  of without  any  trujf,  agreement^  mat- 
ter, or  thing,  to  the  contrary  notwithflanding ',  and  1,  or  the- 
ptrfon  or  perfons  under  whom  I  claim,  was  or  tvere  feifed  of  the 
fa  id  annuity  or  rent  charge,  before  the  fir fi  day  of  June  17^3' 

And  a  like  certificate  fhall  be  entred  (mutatis  ?nutandis) 
where  fuch  rent  charge  came  by  defcent,  marriage,  devife,. 
or  promotion  to  a  benefice  or  office.  3  G.  3.  c.  24.  f 
I,   2. 

And  no  perfon  (hall  vote  at  ftich  ele£^ion  in  refpe6t  of 
any  annuity  or  rent  charge  granted  after  Jiine  i,  1763  i 
unlefs  a  memorial  of  the  grant  of  fuch  annuity  or  rent 
charge  fhall  have  been  regiftred  with  the  clerk  of  the  peace 
or  town  clerk,  12  calendar  months  at  leaft  before  the  firft 
day  of  fuch  elc(!^ion  : 

Which  memorial  fhall  be  written  on  parchment,  and  di- 
rected to  the  clerk  of  the  peace  or  tov*'n  clerk,  and  (hall 
R  2  bs 
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be  under  the  hand  and  feal  of  the  grantor,  and  attefted  by 
two  witnefles,  one  whereof  to  be  one  of  the  witnefles  to  the 
execution  of  fuch  grant ;  which  witnefs  (hall  upon  oath  be- 
fore fach  cleric  prove  the  fealing  and  delivery  of  the  grant, 
and  the  figning  and  fealing  of  the  memorial  : 
^  And  the  faid  memoiial  fhall  contain  the  day  and  year 

of  the  date,  and  the  names,  additions,  and  abodes  of  the 
parties  and  witnefTes,  and  all  the  lands  and  tenements  out 
of  which  the  rent  charge  iflues,  and  the  place  vk^here  they 
lie  : 

And  the  grant  fhall,  at  the  time  of  entring  the  memo- 
rial, be  produced  to  fuch  clerk  of  the  peace  or  town  clerk, 
who  (hall  indorfe  thereon  a  certificate  in  which  fhall  be 
mentioned  the  day  and  year  on  which  fuch  memorial  fhall 
be  entfed.    f,  3. 

And  no  perfon  (hall  vote  by  reafon  of  an  ojjignment  of 
fuch  annuity  or  rent  charge,  without  like  certificate,  entry, 
and  memorial  of  fuch  grant  and  affignment,  as  in  cafe  of  an 
original  grant,    f.  4. 

The  clerk  of  the  peace  or  town  clerk  to  have  for  the  en- 
try  of  fuch  certificate   i  s,  and  of  the  memorial  2  s  ;  foe 
fearch  thereof  1  s,  and  for  copies  at  the  rate  of  6  d  for  every 
200  words,    f.  5. 
bribery.  j -.  By  the  7  fs"  8  PF.  c.  4.    No  candidate,  after  Tefte 

of  the  writ  of  fummons,  or  after  a  place  becomes  vacant  in 
parliament  time,  (hall,  by  himfelf,  or  by  any  other  ways  or 
means  on  his  behalf,  or  at  his  charge,  before  his  eledtion, 
diredly  or  indirectly,  give  or  promife  to  give  to  any  ele<Sl- 
or,  any  money,  meat,  drink,  provifion,  prefent,  reward,  or 
entertainment,  to  or  for  any  fuch  elector  jn  particular,  or 
to  any  county,  city,  town,  borough,  port,  or  place  in  ge- 
neral, in  order  to  his  being  eledted :  on  pain  of  being  in- 
capacitated. 

And  by  the  2  G.  2.  c,  24.  (which  is  required  to  be 
read  by  the  returning  officer  immediately  after  reading  the 
writ,  and  alfo  at  Eafter  feffions  yearly  for  any  county  or 
city,  and  at  every  eledion  of  the  chief  magiftrate  in  any 
borough,  town  corporate,  or  cinque  port)— —♦Every 
perfon,  before  he  is  admitted  to  poll,  (hall,  if  required  by 
cither  of  the  candidates  or  any  two  ele<Stors,  take  the  fol- 
lowing oath,  to  be  adminiftred  by  the'  returning  officer 
or  his  deputy  :  /  A.  B.  do  fivear^  (or,  being  one  of  the 
people  called  Quakers,  /  A.  B.  dofolemnly  affirm)  I  have 
not  received  jir  had  by  myfelf^  or  any  perfon  whatfoever  in  trujl 
for  me,  or  for  my  ufe  and  benefit .,  direSily  or  ind'ireSlly^  any 
fum  orfums  of  money ^  office^  place^  or  employment,  gift,  or  re- 
ward, or  any  promife  or  faurity  for  any  mon^y,  office,  employ- 
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'ijtt^hly  or  gtfty  In  order  to  give  my  vote  at  this  eleSiion ;  and  that 
J  have  not  before  been  polled  at  this  ekdion.     f.    I . 

And  if  any  perfon  fhall  take  any  money  or  other  Keward, 
or  contradt  or  agree  for  any  money,  gift,  office,  employ- 
.ment,  or  other  reward,  to  give  or  forbear  to  give  his  vote; 
he  (hall  forfeit  500  I.    /  7. 

And  in  all  cafes  where  no  oath  of  qualification,  other  New  oath, 
than  the  faid  oath  againfl  bribery,  or  the  oaths  of  alle- 
giance, fupremacy,  and  abjuFation,  can  now  by  law  be  re- 
quired, every  perfon  claiming  to  give  his  vote,  (hall  (if  re- 
quired as  aforefaid),  before  he  is  admitted  to  poll,  take  the 
oath  following: 

/  do  f wear  [or  affirm}  that  my  name  is  A,  B.  and  that  I 
am  [fpecifying  the  addition,  profeflion,  or  trade  of  fuch 

perfon],  and  that  the  place  of  my  abode  is  at  in  the 

county  of  [and  if  it  is  a  town  of  more  ftreets  than 

one,  fpecifying  what  flreet]  ;  and  that  1  have  not  before 
polled  at  this  election  ;  and  that  I  verily  believe  myfelf  to  be  of 
the  full  age  of  Zi  years,     25  G.  3.  c.  84.  f.  5, 


V.  Polling, 

Before  the  returning  officer  fhall  proceed  to  the  ele£iIon,  Returning officet 
he  Ihall,  immediately  after  the  reading  of  the  writ,  take '° ''*  ^*'""* 
and  fubfcribe  the  following  oath,  to  be  adminiftred  by  a 
juflice  of  the  peace  or  any  tliree  electors :  /  A,  B.  do 
Jolemnly  fwear^  That  I  have  not,  dire£lly  nor  indireSily,  rS' 
ceived  any  fum  or  fums  of  money,  ^ffi<^e,  place,  or  employment, 
gratuity,  or  reward,  or  any  bond,  bill,  or  note,  or  any  prcmife 
of  gratuity  whatfcever,  either  by  myfelf,  or  any  other  perfon 
to  my  ufe  or  benefit  or  advantage,  for  making  any  return  at  the 
prefent  ele^ion  of  members  to  ferve  in  parliament ;  and  that  I 
will  return  fuch  perfon  or  per  fins  asjhall,  to  the  beji  of  my  judg' 
7?jent,  appear  to  me  to  have  the  majority  of  legal  votes :  Which 
oath  fnall  be  entred  amongft  the  records  of  the  feffions. 
2.  G.  1.  c.  24./.  3. 

And  if  the  eledion  (hall  not  be  determined  upon  view, 
but  a  poll  (hall  be  demanded,  the  fame  fhall  commence  on 
the  day  on  which  fuch  demand  is  made,  or  upon  the  next 
day  at  fartheft  (unlefs  it  be  Sunday,  and  then  on  the  day 
after) ;  and  fhall  be  duly  and  regularly  proceeded  in  from 
day  to  day  (Sundays  excepted)  until  the  fame  be  finiihed  ; 
but  fo  as  not  to  continue  more  than  15  days  at  moft  (Sun- 
days excepted),  and  if  the  fame  fhall  continue  for  15  days, 
then  to  be  finally  clofed,  before  the  hour  of  three  in  the 
afternoon  of  that  day,     25  G.  3.  c.  84./.  i, 

K  3  And 
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Poll  to  be  kept       And  every  returning  ofEeer,  unlefs  prevented  by  fom© 

openfevenhoursyj^^y^jlj^bjg  accident,  fhall  caufe  the  faid  poll  to  be  kept 

open  for  feven  hours  at  leaft  in  each  day,  between  eight  in 

the  morning  and  eight  at  night,     id./.  3. 

Poll  clerks  to  be      And  every  perfon  emploved  as  a  poll  clerk,  fhall,  before 

iwoia,  he  begins  to  take  fuch  poll,  be  fworn  by  fuch  returning 

officer,  truly  and  indifferently  to  take  the  faid  poll,  and  to 

fet  dovi^n  the  name  of  each  voter,  and  his  addition,  pro- 

feffion,  or  trade,  and  the  place  of  his  abode,  and  for  whom 

he  fhall  poll,     id./.  7.  , 

And  fuch  votes  fhall  be  deemed  legal,  which  have  been 
fo  declared  by  the  laft  determination  in  the  houfe  of  com- 
BDons :  Which  lafl  determination,  concerning  any  county, 
city,  borough,  cinque  port,  or  place,  fliall  be  final  to  all  in- 
tents and  purpofes.     y  b"  8  fV,  c.  25./  4. 

F/.  Return. 

After  the  ele^lion,  the  names  of  the  perfons  cbofen  fhall 
be  written  in  an  indenture  under  the  feals  of  the  ek£lors, 
and  tacked  to  the  writ.     7  //.  4.  f.  15. 

And  the  returning  ofBcer  fhall  immediately  after  the  final 
clofe  of  the  poll,  cr  on  the  day  next  after,  truly,  fairly,  and 
publickly  declare  the  name  of  the  perfon  who  hath  the 
'  majority  of  votes,  and  fhall  forthwith  make  a  return  of 
fuch  perfon;  unlefs  the  returning  officer,  upon  a  fcrutiny 
being  demanded  by  any  candidate,  or  any  two  ele£tors, 
fliall  deem  it  neceflary  to  grant  the  fame  ;  in  which  cafe 
he  fhall  proceed  thereon,  but  fo,  as  that  in  all  cafes  of  a 
general  eIe£\ion,  every  returning  officer  having  the  return 
of  the  writ,  fliall  caufe  a  return  of  a  member  to  be  filed 
in  the  crown  office,  on  or  before  the  day  on  which  fuch 
writ  is  returnable:  And  every  other  returning  officer, 
a£ling  under  a  precept  or  mandate,  fhall  make  a  return  of 
a  member  in  obedience  to  the  fame,  fix'  days  at  leaft  before 
the  day  of  the  return  of  the  writ,  by  virtue  of  which  fuch 
ele6f ion  has  been  made  ;  and  fo  that  in  cafe  of  any  eledfion 
upon  a  writ  ifiued  during  a  feffion  or  prorogation  of  par- 
liament, and  a  fcrutiny  being  granted  as  afortfaid,  then 
that  a  return  of  a  member  fhall  be  made  witliin  30  days 
after  the  clofe  of  the  poll  (or  fooner  if  the  fame  can  con- 
veniently be  done).      25  G'.  3.  c.  84./.  1. 

And  if  any  officer  fhall  return  any  member  contrary  to 
the  laft  determination  in  the  houfe  of  commons,  the  fame 
fhall  be  adjudged  a  falfe  return  j  and  the  party  duly  eledled 
Euay  recover  double  damages,  with  full  cofts. — And  the 

like 
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iike  remedy  fiiall  be  againfl:  an  officer  making  a  dmhh  re- 
turn,    y  ^  S.  fV.  c.  7. 

And  whenever  a  fcrutiny  (hall  be  granted  as  afcrefaid,  and 
there  (hall  be  more  parties  than  one;  the  returning  officer 
(hall  decide  alternately  on  the  votes  given  for  the  different 
candidates  whofiiall  be  parties  to  fuch  fcrutiny,  or  againft 
whom  the  fame  fhall  be  carried  on.     25  G.  3.  c,  84./  2. 

And  fuch  returning  officer  may,  if  be  fee  caufe  durino- witnefles  may 
fuch  fcrutiny,  adminifteran  oath  to  any  perfon  confeniing ''*^*°"'' 
to  take  the  fame,  touching  the  right  of  any  perfon  having 
voted,  or  touching  any  other  matter  or  thing,  material  or 
neceflary  towards  carrying  on  fuch  fcrutiny.     id.  f.  6. 

Provided,  that  nothing  herein  (hall  extend  to  alter  or 
affedl  the  eledion  of  any  member  for  any  place  where 
particular  regulations  have  been  made  by  flatute.     id.  f.  9. 

And  if  upon  any  writ  iiFued  no  return  fliall  be  made,  on  Where  no  me m- 
or  before  the  day  on  which  fuch  writ  is  returnable;  or  jf^er  is  returned. 
a  writ  fhall  have  been  iflued  during  any  feffion  or  proro- 
gation of  parliament,  and  no  return  fnall  be  made  within 
52  days  after  the  day  on  which  fuch  writ  bears  date,  or  if 
the  return  made  in  either  cafe,  (hall  net  be  a  return  of  4 
member  according  to  the  recjuifition  thereof,  but  contain 
fpecial  matter  only  concerning  fuch  eleftion  :  Any  perfon 
having  or  claiming  a  right  to  vote,  or  claiming  a  right  to 
be  returned,  who  (hall  think  himfelf  aggrieved,  may  peti- 
tion the  houfe  of  commons  concerning  the  fame;  and  upon 
fuch  petition  being  prefented,  a  day  and  hour  (hall  be  ap- 
pointed for  taking  the  fame  into  confideration,  and  notice 
thereof  in  writing  fliall  be  forthwith  given  by  the  fpeaker 
to  the  petitioners,  and  to  the  officer  by  whom  fuch  return 
(hould  have  been  made,  accompanied  with  an  order  to  at- 
tend the  houfe  at  the  time  appointed,  by  themfelves,  or 
their  counfel,  or  agents ;  and  a  feleft  committee  {hall  be 
appointed,  according  as  is  directed  by  10  Cif  1 1  (?.  3.  who 
fhall  proceed  therein  as  by  the  faid  acSts  are  directed  :  and 
all  rules  and  regulations  in  either  of  the  faid  ads  contained 
fliall  extend  to  this  a6t.     id.  J.  10,  1 1. 

And  every  perfon  who  in  taking  any  oath  herein  before  p^rfons commit. 
appointed,  (hall  thereby  commit  wilful  perjury,  or  unlaw-  ting  perjury, 
fully  and  corruptly  procure  or  fuborn  any  other  perfon  to 
take  any  fuch  oath,  whereby  he  fliall  commit  fuch  wilful 
perjury,  and  fliall  be  thereof  convicled,  he  fliall  incur 
fuch  penalties  as  are  inflidted  by  5  El.  c.  9.  b'  26  G.  2.  c, 
25.7.8. 

And  every  fuch  (herifF  or  returning  officer  fhall  deliver  Copies  of  ihe 
copies  of  the  poll  to  any  perfon  defiring  the  fame,  pay-  P°^'' 
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jiig  a  reafonable  charge  for  writing  thereof.  7  dif  8  /F. 
f.  25./  6. 

Finally,  he  (hall,  within  20  days  aft^r  the  ele£lion,  de- 
liver over  upon  oath  (to  be  adminiftred  by  the  two  next 
juftices,  I  ^)  the  poll  books  to  the  clerk  of  the  peace, 
without  alteration  ;  to  be  kept  amongft  the  records  of  the 
feffion§.     10  //«.  c.  23./  5. 

And  on  petition  to  the  houfe  of  commons,  complaining 
of  an  undue  ele£lion,  49  members  of  the  houfe  of  com- 
mons (hall  be  chofeii  by  ballot,  out  of  whom  each  party 
fhall  alternately  flrike  out  one,  till  they  be  reduced  to  the 
number  of  13;  who,  together  with  two  more,  of  whom 
each  party  fhall  nominate  one,  (hall  be  a  feledl  committee 
for  determining  fuch  controverted  eledion.  10  G.  3.  f, 
16.     116^.3.^.42. 

VIL  Privilege  of  parliament. 

By  tlf6  common  law,  a  member  of  parliament  (hall 
have  the  privilege  of  parliament,  not  only  for  himfelf 
^nd  his  fervants,  to  be  freed  from  arrefl,  fubpoena,  cita- 
tion, and  the  like ;  but  alfo  for  his  horfes  and  goods 
to  be  free  from  diftrefles :  but  for  treafon,  felony,  ancj 
breach  of  the  peace,  there  can  be  no  privilege.  4  Inji, 
24»  25. 

TV  31  G.  2.  Rex  V.  Earl  Ferrers :  A  writ  of  haheas  cor^ 
pus  having  been  granted,  and  ferved  upon  the  faid  earl, 
jreturnable  immediate^  to  bring  up  the  body  of  his  countefs, 
who  was  fifter  to  Sir  iyillia?n  Meredith^  (to  the  end  that 
ihe  might  have  an  opportunity  to  lay  her  cafe  before  the 
court,  and  fvvear  the  peace  if  flie  fhould  think  proper, 
thereby  to  receive  the  prote<5lion  of  the  court  againft  the 
faid  earl) ;  and  he  the  faid  earl  having  neglected  to  return 
the  faid  writ;  Mr.  Norton  and  the  other  counfel  for  Sir 
William  Mer  dithf  on  behalf  of  hjs  fifter,  intended  to  have 
moved  for  an  attachment  againft  the  earl  for  this  his  dif- 
pbedience.  But  fome  doubts  and  difficulties  having  been 
ilarted  by  members  of  both  houfes,  concerning  the  privi- 
lege of  peerage,  and  whether  the  court  of  king's  bench 
could  iflue  an  attachment  againft  a  pter  during  the  fitting 
of  parliament,  and  execute  it  upon  him,  only  for  a  cori- 
tempt  to  their  court ;  Sir  William  judged  it  prudent  to  pe- 
tition the  houfe  of  lords,  for  their  leave  to  proceed  agaiqft 
the  earl,  and  accordingly  (by  the  hands  of  the  earl  of 
Wejlmorland)  delivered  a  petition,  ftating  the  fadls.  Lor(| 
Delaware  oppofed  it  j  and  faidjit  was  too  fuajmary  and  hafty 
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a  method  of  determining  upon  their  privileges;  and  pro- 
pofed  referring  the  matter  to  a  committee,  and  fummoniiig 
Lord  Ferrers  to  anfwer  it  in  his  place  :  And  to  obviate  the 
objedions,  which  might  be  made  to  this  method,  on  ac- 
count of  the  delay,  he  offered  fome  fchemes  for  the  im- 
mediate fafety  of  the  countefs.  But  lord  Mansfield  an- 
fwered  him,  and  fpolce  in  fupport  of  the  jurifdicliion  of  his 
court,  and  the  unreafonablenefs,  injuftice,  and  inconve- 
nience of  allowing  fuch  a  privilege,  in  criminal  cafes  and 
breaches  of  the  peace.  The  duke  of  Argyle  fpoke  to  the 
like  efFedl,  and  exprefled  a  furprize  that  there  fhould  be 
any  doubt  about  it ;  the  reafon  of  the  thing  being  fo  clear 
and  plain.  Laftly,  the  earl  of  Hardwkke  fpoke  ftrongly 
and  particularly  in  fupport  of  the  fame  duftrine,  and  ad- 
duced many  inftances  and  precedents  in  proof  of  his  pod- 
tions  }  and  concluded  with  propofing,  that  to  put  an  end 
to  all  doubt  about  it  for  the  future,  the  lords  fhould  come 
to  a  refolution  ;  and  accordingly  they  did  come  co  the  fol- 
lowing refolution  or  declaration,  and  ordered  it  to  be  en- 
tred  on  their  journal,  viz.  *'  7  February  1757,  It  is  or- 
•'  dcred  and  declared,  that  no  peer  or  lord  of  parliament 
**  hath  privilege  againfl  being  compelled  by  procefsof  the 
**  courts  oi  Wejiminjhr-hallf  to  pay  obedience  to  a  writ  of 
*•  Habeas  corpus  diredled  to  him."  Burrow,  Mansfield, 
631. 

By  the  12  £5f  13  JV.  c.  3.  and  11  G.  2.  c.  24.  Any  per- 
fon  may  bring  an  adlion  againfta  peer  or  member  of  par- 
liament, or  any  of  their  menial  or  other  fervants,  imme- 
diately after  the  difTolution  or  prorogation,  until  a  new 
parliament  meet,  or  the  fame  be  reaflembled  ;  and  from 
any  adjournment  of  both  houfes  for  above  14  days,  until 
both  houfes  (hall  meet  or  rcafTemble  ;  and  the  courts  dur- 
ing fuch  time  may  proceed  to  give  judgment  and  award 

execution. But  this  fhall  not  extend  to  fubjecl  the 

perfon  to  be  arrefted  during  the  time  of  privilege  ;  but  the 
plaintiff  may  profecute  at  law  by  fummons  and  diflrefs 
infinite,  or  by  original  bill,  and  fummons,  attachment, 
and  diftrefs  infinite,  until  the  defendant  fliall  enter  a  com- 
mon appearance,  or  file  common  bail  :  And  in  equity,  the 
plaintiff  may  proceed  by  letter  or  fubpcena ;  and  after  fer- 
vice  thereof,  may,  for  want  of  appearance  or  anfwer,  or 
non-performance  of  an  order  or  decree,  or  for  breach  there- 
of, fequefler  the  real  and  perfonal  eflate  of  the  party,  but 
not  arreft  his  body. 

^^  the  4  G.  3,  c.  33.  with  refpeit  to  bankrupts^  the 
petitioners,  on  affidavit  of  the  debt,  and  that  they  verily 
Believe  that  the  debtor  is  a  trader  within  the  ftatutes  of 

bank- 
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bankruptcy,  may  fue  out  a  fummons,  or  an  original  bill 
and  fummons,  and  ferve  him  with  a  copy  thereof;  and  if 
he  fhall  not,  within  two  months  after  fervice,  pay  the  debt, 
or  enter  into  bond  to  pay  fuch  fum  as  {hall  be  recovered, 
with  cofts,  he  fhall  be  adjudged  a  bankrupt  from  the 
time  of  fervice  of  the  fummons,  and  the  creditors  may 
proceed  againft  him  as  againft  other  bankrupts.  Provided 
that  this  (hall  not  extend  to  fubieft  any  perfon  inticled  to 
privilege  to  be  arrefted  during  the  time  of  fuch  privilege, 
except  in  cafes  made  felony  by  any  of  the  flatutes  of  bank- 
ruptcy. 

And  by  the  lo  G.  3.  c.  50.  Any  perfon  may  commence 
and  profecute  any  aflion  in  any  court  of  record  or  court 
of  equity,  or  of  admiralty  (or,  in  caufes  matrimonial 
and  teliamentary,  in  any  court  having  cognizance  of 
caufes  matrimonial  and  teliamentary),  againft  any  peer  or 
member  of  the  houfe  of  commons,  or  any  of  their  menial 
or  other  fervants,  or  any  other  perfon  intitled  to  privilege 
of  parliament  J  and  no  proceedings  thereupon  fhall  be 
delayed  under  colour  of  fuch  privilege.  Provided,  that 
this  (ball  not  fubjedl:  the  perfon  of  any  member  of  the 
houfe  of  commons  to  be  arrefted  or  imprifoned  on  any 
luch  fuit  or  proceedings.  And  to  remedy  the  dilatori- 
nefs  by  procefs  of  Dijiringos,  the  court  out  of  which  the 
writ  proceeds,  may  order  the  iflues  levied  from  time  to 
time  to  be  fold,  and  the  money  ariling  thereby  to  be  ap- 
plied to  pay  fuch  cofts  to  the  plaintiff  as  the  court  fhall 
think  juft,  and  the  furplus  to  be  detained  till  the  defendant 
fhall  have  appeared,  or  other  purpofe  of  the  writ  be  an- 
fwered.  And  obedience  may  be  inforced  to  any  rule  of 
the  court  of  king's  bench,  common  pleas,  or  exchequer, 
againft  any  perfon  intitled  to  privilege,  by  diftrefs  infinite, 
if  the  perfon  intitled  to  the  benefit  of  fuch  rule  (hall  chufe 
to  proceed  in  that  way. 

VII I.  How  long  the  parliament  Jhall  continue. 

The  parliament  {hall  have  continuance  for  feven  years, 
to  be  accounted  from  the  day  on  which  by  the  writ  of  fum- 
mons they  fhall  be  appointed  to  meet;  unlefs  fooner  dif- 
folved  by  the  king,      i  G,  JL  2.  c.  38. 

And  they  fhal!  not  be  difToWed  by  the  king's  death,  but 
fhall  continue  and  immediately  meet,  fit,  and  a6t  for  fix 
months,  unlefs  fooner  diiTolved  by  the  fuccefibr.  And  if 
there  be  then  no  parliament  in  beiiiff,  the  laft  preceding 
parliament  (hall  mee-,  fir,  and  ad  as  aforefaid.  7  ^Sf/^o 
£.  15.  6  //«.  c.  7. 
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THE   penalty  for  flealing  parfnips  is  the  fame  as  for 
ftealing  turnips :  For  which,  fee  the  title  'Zlumip^* 


BY  the  8  y  9  IV,  c.  31.  intitled,  An  act  for  the  eafier 
obtaining  partitions  of  lands  in  coparcenary,  joint-te- 
nancy and  tenancy  in  common,  it  is  enacled,  that  if  the 
high  fheriff  cannot  conveniently  be  prefent  at  the  execution 
of  any  judgment  in  partition,  in  fuch  cafe  the  under- (herifF 
in  prefence  of  two  juftices  may  proceed  to  execution  of  the 
writ  of  partition. 

Partridge.     See  (Iramc* 
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Y  the  25  G.  3/  48.  Every  perfon  exercifing  the  trade  Licen««, 
of  a  pawnbroker^  fhall  take  out  a  licence,  for  which 
he  fhall  pay,  if  within  the  bills  of  mortality  lol;  elfe- 
where  5 1 ;  and  /hall  renew  the  fame  annually,  ten  days 
at  leaft  before  the  end  of  the  year,  on  pain  of  forfeiting 
50I :  to  be  recovered  in  the  courts  at  IVeJlminJIer.  f.  i, 
3j  4.  12. 

The  fame  to  be  under  the  management  of  the  commif- 
fioners  of  the  ftamp  duties,    f.  2. 

And  no  perfon  (hall  keep  more  than  one  houfe  or  fhop 
by  virtue  of  one  licence;  but  perfons  in  partnerfhip  need 
only  take  out  one  licence  for  one  houfe.    f.  7,  8. 

All  perfons  who  fhall  receive  by  way  of  pawn,  pledge,  Whofliallbe 
or  exchange,  any  goods,  for  the  repayment  of  money  lent  j^^j^J^^  P*^"' 
thereon,  (hall  be  deemed  pawnbrokers,    f.  5. 

But  the  fame  fhall  not  extend  to  any  perfon  who  fhall  Not  to  extend  t» 
lend  money  at  5I  per  cent,  intereft,  without  taking  any  ^"^  "^ aj "'''"^ 
further  or  greater  profit  for  the  loan  thereof,     id.  /.  6.  cent. 
27  G.  3.  c.  37.  /.  24. 

And  every  pawnbroker  fhall   caufe  his   nome^  and   the  c^^'^'"  ^o"'*'' 
word  paivubrokcr  to  be  put  up  in  large  legible  characters,  ^°  <=  P"' "P« 
over  the  door  of  his  (hop  or  other  place  ufed  by  him  for 
carrying  on   fuch  bufmefs,  on   pain  of  forfeiting  jol  for 
every  (hop  or  place  made  ufe  of  for  one  week  without  hav- 
ing 
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ing  the  fame  put  up :  To  be  recovered  by  confeffion,  or 
oath  of  one  witnefsj  by  diftrefs,  ^by  warrant  under  the 
hands  and  feals  of  two  juftices,  half  to  the  informer,  and 
half  to  the  poor  j  and  for  want  of  fufficient  diftrefs,  the 
offender  to  be  committed  to  gaol  or  houfe  of  corre<^ion, 
not  exceeding  three  months,  nor  lefs  than  fourteen  days, 
unlefs  fuch  penalty  and  reafonable  charges  fhall  be  fooner 
paid.  27  G.  3.  c.  37./  18. 
Rate  of  profit  to  And  every  pawnbroker  may  demand  and  take  the  fol- 
be  taken.  lowing  rates  over  and   above  the  principal  fum  advanced, 

before  he  fhall  be  obliged  to  re-deliver  the  goods  pawned, 
(viz.) 

For  every  pledge  upon  which"there  {hall  have  been  lent 
not  exceeding  2s  6d,  one  halfpenny,  for  any  time  not  ex- 
ceeding one  month,  and  the  fame  for  every  month  after- 
wards, including  the  current  month  in  which  fuch  pledge 
(hall  be  redeemed,  altho'  fuch  month  (hall  not  be  expired: 
If    5s  fhall  have  been  lent  thereon,  id. 

—  7s6d    —         ditto         —         i^d. 

—  lOS  —  ditto  —  2d. 

—  I2s6d  —  ditto  —  2fd. 

—  15s  —  ditto  -—  3d. 

—  I7s6d  —  ditto  —  3id. 

—  llos  —  ditto  —  4d. 

And  fo  on  progreflively  and  in  proportion  for  any  fum 
not  exceeding  lol,  to  be  paid  for  by  the  calendar  month, 
including  the  current  month  in  manner  abovementioned  ; 
which  feveral  fums  (hall  be  in  lieu  of,  and  taken  as  a  full 
fatisfad^ion  for  all  intercft  due,  and  charges  for  warehoufe 
room.     id.  /  i. 

And  where  any  intermediate  fum  lent  upon  pawn  fhall 
exceed  2s  6d  and  not  amount  to  10 1,  the  perfon  lending 
the  fame  may  take  a  profit  as  aforefaid  of  4d  and  no  more, 
for  the  loan  of  20  s  by  the  month,  including  the  current 
month  as  aforefaid.     id,  J.  2. 

Provided  always,  that  the  party  intitled  to,  and  applying 
for  redemption  of  goods  pawned  within  feven  days  after  the 
end  of  the  firfl  month  after  the  fame  have  been  pledged, 
may  redeem  the  fame  without  paying  any  thing  by  way  of 
profit  to  the  broker  for  the  faid  feven  days,  or  fuch  part 
thereof  as  fhall  then  have  elapfed  j  and  after  the  expiration 
of  the  faid  firft  feven  days,  and  before  the  expiration  of 
the  firft  fourteen  days  of  the  fecond  month,  he  may  redeem 
fuch  goods  upon  paying  the  profit  payable  for  one  month 
and  a  half;  but  if  after  the  expiration  of  the  fourteen  days 
and  before  the  end  of  the  faid  fecond  month,  the  broker 

may 
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may  take  a  profit  of  the  whole  fecond  month  j  and  that  the         , 
like  regulation  and  reftridlion  fhall  take  place  in  every  fub- 
fequent  month  wherein  application  Ihall  be  made  for  re- 
deeming goods  pawned,     id,  f.  3. 

And  every  pawnbroker  (hall  caufe  to  be  painted  or  Table  of  the 
printed  in  large  legible  charaflers,  the  rate  of  profit  allowed  "*^' '°  ^^  ^'^ 
bv  this  adl  to  be  taken,  and  alfo  the  various  prices  of  the 
notes  or  memorandums  to  be  given  according  to  the  rates 
aforefaid,  and  an  account  of  fuch  as  are  to  be  given  gratis, 
and  of  the  expence  of  obtaining  a  fecond  note  or' memo- 
randum, where  the  former  one  has  been  loft,  miflaid,  de- 
firoyed,  or  fraudulently  obtained  j  and  place  the  fame  in 
fome  confpicuous  part  of  the  (hop  or  place  where  fuch  bu- 
finefs  is  carried  on,  fo  as  to  be  vifible  to  the  perfons 
pledging  or  redeeming  goods,  under  forfeiture  of  5I. 
/  16,  21. 

And  every  perfon  who  (hall  take  any  goods  by  way  of  An  account  of 
pawn,  pledge,  or  exchange,  whereon  (hall  be  lent  above  goods  pawned  tg 
5  s,  fhall,  before  he  advance  or  lend  any  money  thereon,  i,l,*jj"''^  *"^ 
enter  in  a  fair  and  regular  manner,  in  a  book  to  be  kept 
for  that  purpofe,  a  defcription  of  fuch  goods,  and  the  fum 
lent  thereon,  with  the  day  and  year,  and  name  and  place 
of  abode  of  the  perfon  by  whom  they  were  pawned,  and 
alfo  of  the  owner  according  to  the  information  of  the  per- 
fon fo  pawning  the  fame  ;  and  if  the  fum  lent  fhall  not 
exceed  5  s,  fuch  entry  (hall  be  made  within  four  hours 
after  the  faid  goods  fhall  have  been  pawned;  and  at  the 
time  of  taking  every  pawn,  a  note  nr  memorandum  writ- 
ten or  printed  (hall  be  given  to  the  perfon  pawning  the 
fame,  containing  a  defcription  of  fuch  goods  received  in 
pawn,  and  alfo  the  money  advanced  thereon,  with  the  day 
and  year,  and  names  of  the  parties  as  aforefaid  :  and  upon 
which  faid  note  or  memorandum,  or  on  the  back  thereof, 
(hall  be  written  or  printed,  the  name,  and  place  of  abode 
of  fuch  broker,  which  note  or  memorandum  the  party 
pawning  fuch  goods  is  required  to  take,  and  unlefs  he 
fhall  take  the  fame,  fuch  broker  (hall  not  receive  and  retain 
fuch  pledge:  And  fuch  note  where  the  fum  lent  is  under 
5  s,  fhall  be  given  gratis. 

If  the  fum  lentis  5s  and  under  los,  fuch  broker  may  take  |d. 

Ditto         los     ditto       20  s,  ditto  id 

Ditto         20  s     ditto  5I,  ditto  2d 

Ditto  5 land  upwards  ditto  4d 

Which  note  fliallbe  produced  to  the  broker  before  he  (hall 

be  obliged  to  re-deliver  fuch  goods,  except  as  hereafter  is 

excepted,    30  G,  2.  c,  24.  /.  4.     27  G.  3.  c»  7.  /.  4. 
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Pawning  goodj 
the  property  of 
utbers. 


If  any  perfon  {hall  knowingly  and  defignedly  pawn,  or 
exchange,  or  unlawfully  difpofe  of  the  goods  of  any  other 
perfon,  not  being  employed  or  authorifed  by  the  owner  fd 
to  do,  and  (hall  be  thereof  convidled  by  the  oath  of  one 
"witnefs,  or  confeflion,  before  one  juftice,  he  (hall  forfeit 
20 s,  and  alfo  the  full  value  of  the  goods;  and  if  not  forth- 
with paid,  the  faid  juftice  fhall  commit  him  to  the  houfe 
of  correction  or  fome  oiher  publick  prifon  of  the  place 
where  he  (hall  refide  or  be  convi£ted,  there  to  remain  and 
be  kept  to  hard  labour  for  not  more  than  three  months, 
nor  Ids  than  one  month,  unlefs  the  forfeiture  fhall  be 
fooner  paid  :  And  if  within  three  days  before  the  expira- 
tion of  the  faid  term  of  commitment,  the  faid  forfeiture 
Ihall  not  be  paid;  the  faid  juftice,  upon  application  of  the 
profecutor,  fhall  order  him  to  be  publickly  whipped  in 
fuch  houfe  of  corredion  or  prifon,  or  in  fome  open  publick: 
place  of  the  county,  city,  divifion,  town,  or  pLce  where- 
in the  offence  fliall  have  been  committed,  as  to  fuch  juf- 
tice fhall  feem  proper.  The  faid  forfeitures,  when  re- 
covered, to  be  applied  towards  making  fatisfadion  thereout 
to  the  party  injured,  and  defraying  the  cofts  of  the  profe- 
cution,  as  (hall  be  adjudged  reafonable  by  fuch  juftice  j 
but  if  the  party  injured  (hall  decline  to  accept  of  fuch  fa- 
ii.sfa£tion  and  cofts,  or  if  there  be  any  overplus  of  the  fame, 
then  fuch  rorfeitures  or  overplus  fliall  be  paid  to  the  over- 
feers  for  the  ufe  of  the  poor  of  fuch  parifh  or  place.  30  G, 
2.  c.  24.  /  3.     27  G.  -?.  c.  37.  /  5. 

And  if  any  perfon  fh  ill  counterfeit,  forge,  or  alter,  any- 
fuch  note  or  memorandum,  or  procure  the  fame  to  be 
done;  or  fhall  utter,  vend,  or  fell  fuch  note  knowing  the 
fame  to  have  been  counterfeited,  forged,  or  altered,  with 
intent  to  defraud  any  perfon  ;  fuch  offender  fhall  be  pu- 
nifhed  as  hereafter  mentioiKd  :  and  any  perfon,  or  his 
fervant  or  agent,  to  whom  fuch  note  fliall  be  uttered  or 
offered,  %vhich  he  fhail  have  reafon  to  fufpefl  has  been 
counterfeited,  forged,  or  altered,  may  feize  the  perfon  of- 
fering the  fame,  ard  deliver  him  to  a  conftable,  who  fliall 
convey  him  before  feme  juftice  of  the  place  where  fuch 
offence  is  fuppofcd  to  have  been  committed,  and  if  upon 
examination  it  fliall  appear  to  the  fatisfad^ion  of  fuch  juf- 
tice, that  fuch  perfon  is  guilty,  he  fhall  commit  him  to 
the  gaol  or  houfe  of  correction  of  the  county  or  place 
where  fuch  offence  was  committed,  for  any  time  not  ex- 
ceeding three  months,  nor  lefs  than  one  month,  27  G  3. 
«.  37.  /  6. 
Perfons  rffering  /^pt]  jf  any  perfjH  who  lliall  offer  by  way  of  pavvn^ 
Sot'givhirr"     P'^^g'j  exchange,  or  fale,  af.y  -goods,  (hall  not  be  able, 
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*r  fiiall  refufe  to  give  a  fatisfaftory  account  of  hlmfclf,  or 
of  the  means  by  which  he  became  poflefled  thereof,  or 
fliall  give  any  falfe  information  as  to  whether  fuch  goods 
are  his  own  property  or  not;  or  if  there  fliall  be  any  other 
reafon  to  fufpett  that  fuch  goods  are  ftolen,  or  otherwife 
illegally  or  clandeftinely  obtained  :  or  if  any  perfon  not 
intitied,  nor  having  any  colour  of  title,  by  law  to  redeem 
fuch  goods,  fhall  attempt  to  redeem  the  fame;  it  (hall  be 
lawful  for  any  perfon,  his  fcrvant,  or  agent,  to  whom  the 
fame  (hall  be  offered,  to  feize  and  dctam  fuch  perfon,  and 
the  faid  goods,  and  to  deliver  him  immediately  into  the 
cudody  of  a  conftable,  who  fhaii  as  foon  as  may  be,  con- 
vey fuch  perfon,  and  the  faid  goods  before  a  juflice;  and 
if  fuch  juftice  Ihall  upon  examination  and  enquiry  have 
caufe  to  fufpeft  that  the  faid  goods  were  (tolen,  or  illegally 
or  clandeftinely  obtained,  or  that  the  perfon  offering  to  re- 
deem the  fame  hath  not  any  pretence  or  colour  of  right  (& 
to  do,  he  (hall  commit  fuch  perfon  into  fafe  cuftody  for 
fuch  reafonabie  time  as  (hall  be  neceffary  for  obtaining 
proper  information,  in  order  to  be  further  examined  ;  and 
if  upon  either  examination  it  (hall  appear  to  the  fatisfac- 
tion  of  fuch  juftice,  that  the  faid  goods  were  (loleo,  or 
illegally  or  clandeftinely  obtained,  or  that  the  perfon  of- 
fering to  redeem  the  fan>e,  hath  f).)t  any  pretence  cr  right 
fo  todo}  he  (hall  commit  fuch  offender  to  the  gaol  or 
houfe  of  corre^bn  of  the  county  or  place  where  the  of- 
fence was  committed,  to  be  dealt  with  according  to  law, 
where  the  nature  of  the  offence  (hall  authorize  fuch  com- 
mitnaent  by  any  other  law;  and  where  the  nature  of  the 
offence  (hall  not  authorize  fuch  commitmei>t  by  any  other 
law,  then  fuch  commitment  fnall  be  for  any  time  not  ex- 
ceeding three  months,  nor  lefs  than  one  month,  at  the 
difcrction  of  fuch  juftice.     30  G.  2.  c.  24.  /  7,  8.     27 

^-  3'  ^.  37-  /•  7- 

And  if  any  perfon  (hall  knowingly  buy,  or  take  in  as  a  Linen,  &c.  put 
pledge,  any  jinen  or  apparel  entruitt-d  to  any  other  perfon  out  to  wjfh  « 
to  wafh,  fcour,  iron,  mend,  or  make  up  ;   and  (hall  be  °*^"'^'  ^''^* 
convided  thereof,  on  the  oaih  of  one  witnefj,  or  confef- 
fion,  before  one  juftice  :  he  (hall  forfeit  double  the  fum 
given  or  lent  on  the  fame,  to  the  poor,  to  be  recovered  a& 
other  forfeitures  by  this  adtj  and  (hall  be  obliged  to  reftorc 
the  faid  goods  to  the  owner  in  prefence  of  the  juftice.     30 
G.  2.  c,  24.  /.  6. 

And   if  the  owner  of  any  goods  unlawfully  pawned,  Chvnt  %  of  iozi% 
pledged,  or  exchanged,  (hall  make  out  either  on  his  oath,  unlawfully 
or  by  the  oath  of  one  witnefs  before  one  juftice,  that  fuc'i  fe','^"h^fo7iL 
ovmer  hath  had  his  goods  unlawfully  obtained  cr  taken  fi-n\, 

ffon^ 


472  ,  J^atonirtsr. 


from  him,  and  that  there  is  juft  caufe  to  fufpe^l  that  any 
perfon  within  the  jurifdi6tion  of  fuch  juftice  hath  knowingly 
and  unlawfully  taken  to  pawn,  or  by  way  of  pledge,  or  in 
exchange,  any  goods  of  fuch  owner,  and  without  his  pri- 
vity or  authority  ;  and  make  appear  to  the  fatisfatStion  of 
fuch  juftice,  probable  grounds  for  fuch  the  owner's  fufpi- 
cion :  fuch  juftice  may  iflue  his  warrant  for  fearching  in 
the  day  time  the  houfe,  warehoufe,  or  other  place  of  any 
fuch  perfon  fo  charged  as  aforefaid  ;  and  if  the  occupier  of 
fuch  houfe,  warehoufe,  or  other  place  fhall,  on  requeft  to 
him  made  to  open  the  fame  by  any  peace  officer  authorized 
to  fearch  there  by  warrant  of  fuch  juftice,  refufe  to  open 
and  permit  the  fame  to  be  fearched,  it  fhali  be  lawful  for 
fuch  peace  officer  to  break  open  any  fuch  houfe,  ware- 
houfe, or  other  place  in  the  day  time,  and  to  fearch  as  he 
(hall  think  fit  therein  for  the  goods  fufpecfled  to  be  there, 
doing  no  wilful  damage  ;  and  if  any  perfon  fhall  oppofe  or 
hinder  any  fuch  fe,arch,  and  fhall  be  thereof  convicted  be- 
fore one  juftice  by  the  oath  of  one  witnefs,  he  fhall  forfeit 
5I,  and  if  the  fame  fhall  not  be  immediately  paid  down, 
or  within  the  fpace  of  24.  hours,  the  juftice  fhall  commit 
him  to  the  houfe  of  corre6tion  or  fome  other  publick  prifon, 
there  to  be  kept  to  hard  labour  for  any  time  not  exceeding 
cne  month,  nor  lefs  than  five  days,  unlefs  in  the  mean 
time  the  forfeiture  fhall  be  paidj  and  fuch  forfeiture,  when 
recovered,  ftiall  go  to  the  poor  ;  and  if  upon  fuch  fearch  any 
of  the  goods  fhall  be  found,  and  the  property  of  the  owner 
(hall  be  made  out  to  the  fatisfa£tion  of  fuch  juftice  by  the 
oath  of  one  witnefs,  or  confeffion,  fuch  juftice  fhall  there- 
upon caufe  the  fame  to  be  forthwith  reftored  to  the  owner. 
30  G.  2.  c,  24.  /  9.  27  G.  3.  c.  37.  /.  8. 
Pawnbrokers  And  if  any  goods  fhall  be  pawned  or  pledged  for  fecu* 

""np^eood'*'   '^'"S  2"y  money  lent  thereon,  not  exceeding  in  the  whole 
pawcef,  the  principal  fum  of   10 1   and   the   profit  thereof;  and   if 

within  one  year  after  the  pawning  thereof  (proof  having 
been  made  on  oath  by  one  witnefs,  or  by  producing  the 
Dote  or  memoranduni  dire<5led  to  be  given  by  this  adt  as  afore- 
faid,  before  any  fuch  juftice,  of  the  pawning  of  fuch  goods 
within  the  faid  fpace  of  one  year)  any  fuch  pawner  who  was 
the  real  owner  of  fuch  goods  at  the  time  of  the  pawning 
thereof,  fhall  tender  to  the  perfon  v/ho  lent  on  fecurity  of 
the  faid  goods  the  principal  money  borrowed  thereon,  and 
profit  according  to  the  rates  by  this  a6l  eftablifhed ;  and 
if  the  perfon  who  took  the  goods  in  pawn  fhall  thereupon 
reglecf  or  refufe  to  deliver  bark  the  goods  {o  pawned  for 
any  fum  not  exceeding  the  faid  principal  fum  of  lol,  to 
the  perfon  who  borrowed  the  money  thereon  j  then,  and 
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in  fuch  cafe,  on  oath  thereof  made  by  the  pawner,  or  fome 
other  credible  perfon,  any  ^-iltice  of  the  place  where  the 
perfon  who  took  fuch  pawn  Oiall  dwell,  on  the' application 
of  the  borrower,  (hall  caufe  fuch  perfon  to  co!r€  before 
him,  and  fhail  examine  on  oath  the  parties  themfelves,  and 
fuch  other  credible  perfons  as  fhall  appear  before  him, 
touching  the  premifTes :  and  if  tender  of  the  principal  mo- 
ney due  and  all  profit  thereof  as  aforefaid,  (hall  be  proved 
by  oath  to  have  been  made  as  aforefaid,  within  the  fpace 
of  one  year;  then  on  payment  by  the  borrower  of  fuch 
principal  money  and  the  profit  due  thereon  as  aforefaid,  to 
the  lender,  and  in  cafe  the  lender  {hall  refufe  to  accept 
thereof  on  tender  before  fuch  jufiice,  the  faid  juftice  fhall 
thereupon,  by  order  under  his  hjind,  direct  the  goods  fo 
pawned  forthwith  to  be  delivered  to  the  pawner :  and  if 
the  lender  (hall  negltdi  or  refufe  to  deliver  up,  or  make 
fatisfadion  for  fuch  goods  as  aforefaid,  a>  fuch  juftice  fliall 
order;  then  he  fhall  commit  the  party  refufmg  to  the  houfe 
of  correflion,  or  fome  other  publick  prifon,  until  he  fhall 
deliver  up  the  faid  goods  according  to  the  order  of  fuch  juf- 
tice, or  make  fatisfa^lion  for  the  value  thereof  to  the  party 
jntitled  to  the  redemption.     ^1  G.  3.  c.  21-  f  9- 

And    v.hereas  inconveniences   have  arifen  to  pawnbro-  Perfans  produ- 
kers  from  feveral  different  perfons  claimino;  a  property  in  «!"§  "'^'^^  or 
the  fame  gooJs  ;  for  remedy  whereor,  it  is  enacied,  that  d^smsd  ths 
the  perfon  who  fhall  produce  fuch   note  or  memorandum  owners, 
as  aforef/iid,  and  require  a  delivery  of  the  goods  mentioned 
therein,  fhall  be  deemed  the  owner  ;   and  fuch  pawnbroker, 
after  receiving  fatisfadtion  refpe6ting  principal   and   profit 
as  aforefaid,  fhail  deliver  fuch  goods  to  the  perfon  producing 
luch  note  or  memorandum,  and  he   (ball  be  indemnified; 
unlefs  he  fhall    have  had   previous   notice  from  the  real 
owner  not  to  deliver  fuch  goods ;  or  notice  that  the  fame 
are  fufpe<?.ed  to  have  been  fraudulently  or  felonioufiy  taken 
or  obtained  ;  and  unlefs  the  real  o»vner  proceed  in   man- 
ner hereafter  mentioned,  for  redeeming  of  goods  pledged, 
where  fuch  note  or  memorandum  h?.th   been  loil,  miflaid, 
deftroyed,  or  fraudulently  obtained  from  the  owner  there- 
of.    27  G.  3.  c.  37.  /.  10. 

And  in  cafe  fuch   pawnbrcker  fhall  have  had  fuch  no-  wharencfes&c. 
tice  as  aforefaid,  or  if  any  fuch  note  or  memorandum  fhall  afe  loft,  a  copy 
be  loff,  miflaid,  deftroyed,  or  fraudulently  obtained  from  ^'^ ''"''^'""''' 
the  owner,  and  the  goods  mentioned  therein  fhall  remain 
unredeemed,    the    broker  with   whom  fuch   goods   were 
pledged,  at  the  requeft  of  any  perfon  who  fhall  reprefent 
himfeif  as  the  owner  thereof,  fhall  deliver  to  fuch  perfon 
a  copy  of  fuch  note  or  memorandum,  with  the  form  of  an 
Vol.  Ill,  S  affidavit 
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affidavit  of  the  particular  circumftances  attending  the  cafe; 
written  thereon,  as  the  fame  (hall  be  ftated  to  him  by  the 
party  applying ;  for  which  copy  and  affidavit  in  cafe  the 
money  lent  (hall  not  exceed  los,  the  broker  (hall  receive 
I  d,  and  if  above  los,  he  fliall  receive  the  like  fum  as  he 
is  iniitled  to  take  on  giving  the  original  note  or  memo- 
randum, to  be  paid  by  the  perfon  applying:  and  the  perfon 
having  obtained  fuch  copy  and  form  of  an  affidavit,  (halt 
thereupon  prove  his  property  in  fuch  goods  to  the  fatisfac- 
tion  of  fome  juftice,  and  alfo  verify  on  oath  the  truth  of 
the  particular  circumftances  attending  the  cafe  mentioned 
in  fuch  affidavit;  the  caption  of  fuch  oath  to  be  authen- 
ticated by  the  hand-writing  of  fuch  juftice;  whereuport 
the  broker  (hall  fuffisr  the  perfon  proving  fuch  property  to 
redeem  fuch  goods,  on  leaving  fuch  note  or  memorandum 
and  affidavit  with  fuch  broker,     id.  f.  ii. 

And  all  pawned  goods  (hall  be  deemed  forfeited,  and  may 
be  fold  at  the  expiration  of  one  year  [by  the  a6l  of  30 
G,  2.  c,  24.  f.  II,  at  the  expiration  of  two  years]  from 
the  time  of  pawning  the  fame,  and  where  the  fum  lent 
thereon  (hall  be  above  10 s,  and  not  exceeding  lol,  (hall 
be  fold  by  publick  au6lion,  but  not  otherwife,  by  the  bro- 
ker ;  and  the  fame  (hall  be  expofed  to  publick  view,  and  a 
catalogue  thereof  publifhed,  and  an  advertifement  giving 
notice  of  fuch  fale,  and  containing  the  name  of  fuch  broker, 
fhall  be  i'nfertcd  in  fome  publick  newfpaper,  two  days  be- 
fore the  firft  day  of  fale,  on  pain  of  forfeiting  to  the  owner 
5I.     id.  f,  12. 

Provided  neverthelefs,  that  if  any  perfon  intitled  to  re-  ~ 
deem  fuch  goods,  (hall,  before  the  end  of  the  year,  give  no- 
tice in  writing  tot  he  perfon  who  has  the  fame  in  pawn,  of 
leave  fuch  notice  at  his  ufual  place  of  abode,  not  to  fell  fuch 
goods  at  the  end  of  the  faid  year,  the  fame  (hall  not  be  fold 
until  3  months  from  the  end  of  the  faid  year,  during  which 
3  m.onths  the  owner  fhall  have  liberty  to  redeem  the  faid 
goods  on  the  terms  aforefaid,     id.  f.   13. 

And  every  pawnbroker  (hall  enter  in  a  book  to  be  kept 
for  that  purpofe,  a  juft  account  of  the  fale  of  fuch  goods, 
expreffing  the  day  when,  and  the  money  for  which  the  fame 
v.'ere  fold,  together  with  ihe  name  and  place  of  abode  of  the 
ai!<5lionecr  and  purchafer  j  and  if  fuch  goods  are  fold  tor  more 
than  is  due  thereon,  the  overplus  (hall  be  paid  on  demand 
to  the  perfon  by  whom,  or  on  whofe  account  fuch  goods 
were  pawned,  if  fuch  demand  be  made  within  three  years 
after  fuch  fale,  the  necelTary  cofts  and  charges  of  fuch  fale 
being  firft  deducted  ;  and  the  perfon  who  pawned  fuch 
goods,  ihsll  for  his  faiisfadion,  be  permitted  10  infpedl  the 
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entry  made  of  fuch  fale,  paying  for  fuch  infpe£^ion  i  d  and 
no  more.  And  if  any  perfon  fliall  refufe  the  perfon  who 
pawned  fuch  goods  to  \nfpc<^  fuch  entrv,orif  he  be  an  ex- 
ecutor, adminiftrator,  or  alljgnee,  at  fuch  time  producing 
his  letters  teftamenrary,  letters  of  adminulrat'on  or  affign- 
ment ;  or  if  the  goods  were  fold  for  more  than  the  fjoi 
entred  in  fuch  book  ;  or  if  fuch  perfon  fh:ill  not  have  made 
fuch  entry  ;  or  (hall  not  have  bona  fide  fold  the  goods  for 
the  beft  price,  and  according  to  th?  dired^ions  of  this  a£t  ; 
or  fhall  refufe  to  pay  fuch  overpiu'^on  demand  as  aforefaiclj 
he  fhall  forfeit  treble  the  fum  fuch  gcoJs  were  originally 
pawned  for,  to  the  perfon  by  v.*hom,  or  on  whofe  account 
they  were  pawned  ;  to  be  levied  by  diftrets  by  two  juftices 
where  the  offence  fhall  be  committed.  30  G,  2.  c.  1\.  f, 
II,  12.     27  G.  3.  c.  37./.  14. 

And  no  perfon  having  goods  in  pawn,  ihali,  either  by  PawDbrr^er  not 
himfelf  or   other    perfon,    purchafe   any   fuch  goods   du    ^°  p,"'*^^'^?, 
ring  the  time  they  {hall  remain  in  his  cuftody  upon  fuch  thev  are  under 
pawn  (except  at  fuch  publick  auflion)  ;  nor  (hall   futter  pawn. 
the   fame  to  be  redeemed   with    a  view  or  intention   of 
purchafing    thereof;    hor    make    any    contrad    with  any 
perfon  offering  to  pawn  the    fame,   or   with    the  owner 
of  the    pawn,    for  the   purchafe,  fale.    or   difpofition  of 
the  faid  goods,  before  the  end  of  one  year  from  the  time  of 
pawning  the  fame;  nor  fhall  purchafe,  receive,  or  take 
any  goods  in  pawn  from  any  perfon  who  fhall  appear  to  be 
under  the  age  of  1 2  years ;  or  to  be  intoxicated  with  liquor  : 
Or  purchafe  or  take  in  pawn  or  exchange  the  note  or  me- 
morandum aforefaid  of  any  other  broker;  nor   buy  any  Time  for  taking 
goods  in  the  courfe  of  his  trade  before  8  o'clock  in  the  ^"P*^"'''^"**^* 
morning,  nor  after  7  in  the  evening;  nor  receive  any  goods 
by  way  of  pawn  or  exchange  before  8  in  the  morning,  nor 
after  9  in  the  evening  between  Michaslmas-day  and  Lady- 
day'y  nor  before  7  in  the  morning  and  after  10  in  the  even- 
ing the  remainder  of  the  year,  except  only  on  the  evenings 
of  Saturday  throughout  the  ve^r,  and  the  evenings   preced- 
ing  Good-friday  and  Chriflmui-day^  on  which  -..ays,  and 
on  Sundays,  no  perfon  (hall  carry  on  the  trade  of  a  pawn- 
broker.    27  G,  3.  c.  '^7./.  15. 

And  if  any  difpute  (hall  arife  between  any  perfon  pawn-  pjronf-'s  to  be 
ing  or  offering  to  redeem  any  goods,  and  the  b'oker  v/ith  ie'trminsdhr 
whom  the  fame  were   pawned,  refpedin,-:  the  re-delivery  o— J"*^'"* 
thereof,  or  the  money  to  be  paid  to  fuch  broker,  in  cafe  the 
original  fum  lent  was  under  40  s,  the  fame  fliall  be  deter- 
mined by  one  juftice,  who  on  examination  on  oath  of  the 
parties  ihemfelvgs,  and  fych  other  perfons  as  fhall  appear 
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before  him,  may  hear  and  determine  the  fame,  which  Je* 
t-imination  fhall  be  final  and  binding,  id.  f.  17. 
Sellrggoo^sbe-  ^[^j  jf  j^  (}^all  appear,  or  be  proved  upon  oath  before  a 
ji^Kiiti-d  or  tfac  ju^'ice,  that  the  goods  pawned  as  aforefaid  have  been  fold 
/jme  h'ln-  be'orc  the  Time  limited,  or  embezzled,  or  become  of  lefs 
damaged.  va'ue  than  when  pawned,  through  the  ne^le6l  or  wilful 

mifbehaviour  of  the  perfon  to  whom  they  were  pawned  j 
fuchjuftice  {hall  award  a  reafonable  fatisfacfiion  to  the  owner 
in   refpeil  of  fich   damage;  and  the  fum  fo  awarded,  in 
cafe  the  fauie  Ihali  not  amount  to  the  principal  and  profit 
Pile  to  futh  broker,  (hall  be  dedudted  thereout,  and  it  fhall 
be  fufticient  for  the  pawner  to  pay  or  tender  the  balance, 
and  upon  fo  doing  fuch  juftice  fiiall  proceed  as  if  the  pawner 
had   paid   or  tendered   the   whole  money  due  for  principal 
and  profit  as  aforefaid ;  And  if  I'uch  fatisfadtion  to  be  al- 
lowed, fiiall  be  equal  to,  or  exceed  the  principal  and  profit 
as  aforefaid,  then  fuch  broker  fliall  deliver  the  goods  {o 
pledged  to  the  owner,   without  being  paid  any  thing  for 
prmcipal  or  profit  j  and  fnall  alfo  pay  fach  excefs  (if  any), 
on   penalty  of  10  I,  to  be  recovered  in  manner  hereafter 
.  mentijned.     30  G.  2.  r.  24. /•  5*     27  G.  3.  c.  37./.  19. 
Books  S:c.  are         ^^d  on  every  occafion  where  fuch  Juftice  {hall  think  the 
t»  t  pro  oct  .    producljon  of  any  book,  note,  voucher,  or  other  paper  ne» 
cefiary,  which  flial!  or  ought  to  be  in  the  hands  or  power 
of  any  broker,  he  (hall  fummnn  him  to  attend  with  the  fame, 
which  he  is  required  to  produce  in  the  ftate  the  fame  was 
made  at  the  time  the  pawn  was  received,  without  any  al- 
teration, erafement,  or  obliceration  whatfoever  ;  and  in  cafe 
he  Ihali  negledl  to  attend,   or  to  produce  the  fame  in  its 
true  and  p'erfedt  ftate,  he  (hall,  unlefs  he  (hew  good  caufe 
to  the  fatisfafilon  of  fuch  juliice,  forfeit  10!,  for  the  ufe> 
and  to  be  ievied  as  hereafter  mentioned.     27  G.  3.  c.  37. 
/  20. 
?»cr,»i(!-<;howto      Alj  pawnbrokers  offending  againft  this  act,  in  negleding 
"*5^Kdr*^^  ^^'    ^^  niake  in  a  fair  and  regullir  manner  in  fuch  book  as  afore- 
faid, iuch  entry  as  is  required  to  be  made,  fhall  forfeit  10  I. 
And  for  every  other  offence  where  no  forfeiture  or  penalty 
is.impofcd,  he  fhall  forfeit  5  1.     And  all  penalties  and  for- 
feiiures  may   be  levied  by  diftrefs  by  one  juftice  where  the 
ofTence  (hail  be  committed,  who  may  award  out  of  fuch 
penalty   to  the  party  complaining  2I   10  s,  and  the  re- 
r.iainder  (not  othfirwife  difpofed  of  and  applied  by  this  a(3) 
fiiali  go  to  the  poor,     id,  f.  2  r. 
iaforn.afion  to        Provided,  that  no  perfon  iliall  be  liable  to  any  profecu- 
be  given  svuhift  j|qj^  bcforc  any  juftice,  unlefs  information  be  given  within 
moa  E.        J  2  calendar  months  next  after  ihe  offence  was  committed. 

idc  /.  22. 

sg  And 
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And  the  churchwardens  and  overfeers  of  the  parifh  or  Churchwardens 
place  where  any  offence  fhall  be  fuppofed  to  have  been  com- 
mitted, or  fomeoneof  them,  at  the  difcretion  of  fuch  juf- 
tice,  on  having  notice  from  him  for  that  purpofe,  fhall  pro- 
fecute  fuch  offender  at  the  expence  of  fuch  parifli  or  place. 
id.  J.  23. 

Provided,  that  no  fee  or  gratuity  fhall  be  taken  for  any  No  f*"  t°  *'.' 
fummons  or  warrant  granted  by  any  juftice   in  purfuance  ^*        ^^"  '"*' 
of  this  a6l,  fofar  as  the  fame  relates  to  goods  pawned, 
pledged,  taken    in  exchange,    or  unlawfully  difpofed  of. 
30  G.  2.C.  24.7:  13.     i{G.  3.f.  37./.  25. 

And  any  juftice,  unto  whom  complaint  upon  oath  fhall 
be  made  of  any  offence  committed  againft  this  a8,  (hall 
iffue  his  warrant  for  bringing  before  him,  or  fome  other 
juftice  of  fuch  place,  the  perfon  charged  with  fuch  offence  ; 
and  the  juftice  before  whom  he  is  brought  fliall  hear  and 
determine  the  matter,  and  proceed  to  judgment  and  con- 
viction :  and  if  it  (hall  appear  upon  oath,  to  the  fntisfac- 
tion  of  fuch  juftice,  that  any  perfcn  within  his  jurifoiiflion 
can  give  material  evidence  on  behalf  of  the  profecutor,  or 
of  the  perfon  accufed,  and  who  Vv'ill  not  voluntarily  ap- 
pear ;  he  ihall  iffue  his  fummons  to  convene  him  to  give 
his  evidence  ;  and  if  he  fhall  neglect  or  rcfule  to  appear  on 
fuch  fummons,  and  no  juft  excufe  fliall  be  offered,  then 
(on  proof  upon  oath  of  the  fummons  having  been  duly 
ferved  upon  him)  he  fhall  iffue  his  warrant  to  bring  fuch 
witncfs  before  him  ;  and  on  his  appearance,  if  he  fhall  re- 
fufe  to  be  examined  on  oath,  without  offering  juft  caufe 
for  fuch  refufal,  the  juftice  (hall  commit  him  to  the  publick 
prifon  for  any  time  not  exceeding  three  tnonths  :  and  if  on 
fuch  examination  the  juftice  fhall  deem  the  evidence  of  any 
fuch.witnefs  to  be  material,  he  may  bind  over  fuch  wit- 
iiefs,  unlefs  a  feme-coverr,  or  under  the  age  of  2  i  years, 
by  recognizance  in  a  reafonable  penalty,  to  appear  and  give 
evidence  at  the  next  feffions  or  affizes.     30  G.  2.  r.  24. 

And  no  perfon  charged  on  oath  with  being  guilty  of  any  O.Ten-iers  how 
of  the  offences  punifhable  by  this  ad,  and  which  fhall  re-  ''^»'*^^^« 
quire  bail,  fhall  be  admitted  to  bail  before  24  hours  notice 
at  leaft  fhall  be  proved  by  oath  to  have  been  given  in  writ- 
ing to  the  profecutor,  of  the  names  and  places  of  abode  of 
the  perfons  propofcd  to  be  bail  for  any  fuch  offender,  unlefs 
the  bail  offered  fhall  be  well  known  to  the  juftice,  and  he 
fhill  approve  of  them.  And  every  fuch  offender  who  fliall 
be  bound  over  to  the  feffions  or  affizes,  (hall  be  tried  at  the 
next  feffions  or  al2zes  to  be  held  after  his  being  apprehend- 
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cd,  unlefs  the  court  fhall  think  fit  to  put  ofF  the  trial  onji^fl 
caufe  made  out  to  them.  30  (?.  2.  c>  24./.  16. 
Inhabitants iray  And  in  all  proceedings  on  thefe  a£^s  any  perfon  {hall  be 
be  wiinefler.  admitted  to  be  a  witnefs,  notvvithftanding  his  being  an  in- 
habitant of  the  place  wherein  the  offence  fhall  have  been 
committed.  30  G.  2.  c.  24.  /.  18.  27  G.  3.  c,  37./. 
28. 

And  the  juftice  before  whom  any  perfon  (hall  be  con- 
vidied  upon  either  of  thefe  a£ls,  fhall  caufe  the  convidtion 
to  be  drawn  up  in  the  form  or  to  the  effecSt  following  ; 

Convldion,        ~— — —  t  "Be  it  rememhred^  that  on  this day  c/"    ■ 

To  wit,  (  in  the  ■■  ■  ■  year  of  his  majefly^s  reign,  A.  B. 
is  conv:£fcd  before  ••  of  his  majefiys  jufiices  of  the  peace 

for  the  [aid  county  of  •  ["r,y£?r  the  ridings  or  divfion, 

cf  the  faid  county  of  or,  for  the  city,  liber ty.,  or  towKy 

cf  ••        —  as   the  crifp  fliall  be]  for and  the  faid 

•  do  adjudge  him  (or  her)  to  paya^d  for  fit  for  thejawcy 

the  fum  of ,     Given  under  •  the  day  and  year 

(iforejaid. 

The  fame  to  be  written  upon  parchment,  and  tranfmit- 
ted  to  the  next  fefllons,  to  be  fiied  amongft  the  records ; 
and  if  any  perfon  fliall  appeal  to  the  faid  feffions,  the  juf- 
tices  there  ihall,  upon  receiving  the  faid  convi6lion,  pro- 
ceed to  hear  and  determine  the  matter.  30  G.  2.  <:.  24.  jfl 
19.     27  G.  3.  c.  'i.-j.f  29. 

And  no  certiorari  fhall  be  granted,  to  remove  any  pro- 
cetfdings  on  either  of  thefe  a(5ls.     30  G.  2.  c,   24.  f*  2Q. 

27  G,  3.  c.  37.y.  29. 

Appeal,  And  if  any  prrfon  convicled  of  any  orTence  punilhable 

by  thefe  a£ls  fliaU  think  himfelf  aggrieved  by  the  judgmetit 
of  thejuftire  before  whom  he  fhall  have  been  conviiied,  he 
may  apLCai  to  the  next  fefljons,  and  the  execution  of  the 
judgment  fhall  in  fuch  ctSc  be  fufpended,  the  perfon  con- 
vi<51ed  entring  into  recognizaijce  at  the  time  of  the  con- 
viclion,  with  two  fureties  in  double  the  fum  he  fhall  hav? 
been  adjudged  to  p.iy,  uaon  condition  to  profecute  fuch  ap- 

,  peal  vvith  effedf,  and  to  be  forthcoming  to  abide  the  judg- 

ment and  determination  of,  and  pay  fuch  cof^s  as  fliall  be 
av/ardfd  at  the  faid  fefliohs :  and  the  fefli^ns  fhall  award 
fuch  cofls  as  fhall  appear  jult  and  reafonabie  to  be  paid  by 
either  party;  and  if  the  judgn^ent  Ih  11  be  affirmed,  the  ap- 
pellant fhall  imediately  pay  the  fum  adjudged  to  be  forfeited, 
together  with  fuch  cofts  as  the  court  (hall  award,  or,  in  de- 
fault thereof,  fii^ll  fuffer  the  pains  and  penalties  by  thisa£t 
infiided  upon  persons  refpectively,  who  ftiail  negle£l  to 
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pay,  or  (hall  not  pay  the  forfeitures  by  this  a£l  to  be  paid, 
30  G.  2.  c.  24./.  21.     27  G.  3.  c.  37./.  30. 

And  perfons  fued  for  any  thing  done  on  thefe  a£ls,  may 
have  double  cofts,     3Q  <?.  3.  ^.  24.     27  G.  3.  c.  37.  /, 

2-r. 

And  juftices  acting  under  30  G.  2.  c,  24.  fhall  be  indem-  Juflices  indem- 
r.ified  as  by  the  24  G,  2.  c.  44.  And  no  fuit  fhall  be  com-  "*^*'^' 
menced  againft  any  peace  officer  for  any  thing  done  in  the 
execution  of  this  ad,  until  notice  in  writing  fhall  have 
been  given  to  him,  or  left  at  his  ufual  place  of  abode  by 
the  attorney  employed  againft  him  ;  which  notice  fhall  con- 
tain the  name  anJ  place  of  abode  of  the  perfon  who  is  to 
bring  the  a^lion,  together  with  the  caufe  of  adtion  ;  and 
the  name  and  place  of  abode  of  the  attorney  fhall  be  under- 
written or  indorfed  thereon  5  and  fuch  peace  officer  may, 
at  any  time  within  14  days  after  fuch  notice,  tender  or 
caufe  to  be  tendered  any  fum  as  amends  for  the  injury  com- 
plained of,  to  the  party  complaining,  or  to  the  faid  attor- 
ney ;  and  if  the  fame  is  not  accepted  of,  the  defendant  may 
plead  fuch  tender  in  bar  of  fuch  action,  together  with  the 
general  ifTue,  or  any  other  plea,  with  leave  of  the  court ; 
and  if  the  jury  fhall  find  the  amends  to  have  been  fufficienr, 
of  otherwife  the  plaintifF  fhall  fail  in  the  a£lion,  he  fbaU 
have  his  cofts  j  and  if  the  plaintifF  fhall  prevail  he  fhall  have 
fuch  damages  as  the  jury  fhall  think  proper,  together  with 
full  cofls.     30  G.  3.  c.  24./.  23. 

[N,  B.  The  aforefaid  a^  27  G.  3.  c,  37.  is  only  in  force 
£0  the  ift  June  1788,  and  no  longer.] 

Peace.     See  fe)iiretp» 

Peafe,  flealing  :    See  ^urmp0* 

Pedlars.     See  l^at»!ier0. 


mtvs. 

T^UKES,  earls,  and  barons  are   not  confervators  of  Not  conferva  tori 
"*^  the  peace  at  common  law  ;  and  have  no  more  power  °*  ****  ?""• 
as  fuch,  than  mere  private  perfons.     2  Haiu.  32. 

2.  The  fafeft  way  of  proceeding  againft    a    peer,   for  Sureties  of  tts 
fureties  of  the  peace  or  good  behaviour,  is  by  complaint  to  f  ^^*^*  agaii'ft 
the  court  of  chancery  or  king's  bench,      i  Haw,  127. 

3.  A   nobleman  muft  be  tried  by  his  peers  :  but  thl?  is  Trial  ofpeerv 
to  be  underftood  only  at  the  fuit  of  the  king,  upon  an  in- 
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tlldment  of  high  treafon,  petit  treafon,  felony,  or  mifpti- 
fion  thereof;  but  in  cafe  of  a  praemunire,  riot,  or  the  hke, 
and  gencraily  for  ail  other  crimes  out  of  parliament,  (un- 
lefs  otherwile  fpecially  provided  for  by  ftatute,  as  it  is  in 
many  inftances)  tho'  it  be  at  the  fuit  of  the  king,  he  (hall 
not  be  tried  by  his  peers,  but  by  the  freeholders  of  the 
county.      3  h.Ji,  30.     2  Haw.  424. 
Whether  they         4.  procefj  of  outlawry  ]ies  againft  a  peer,  if  he  be  in- 
rnay  be  outlaw,  ^j^cj^j^^   ^^^^   appears   not,   and   cannot  be   taken;    other- 
wife  he  might  take  advantage  of    his    own    contumacy.' 
3  /«/?.  31. 
Whether  t'ney         ^.  Peers   fhall  h.^ve  the  benefit  of  clergy  for  the  firfi: 
fhali  be  burntln  off^^ce  of  telony,  without  burning  in  the  hand,     i  Ed.  6. 

ihe  hand.  ^  '  •= 

C.   12.  f.  14- 

Evidence.  6.  A  peer  produced  as  a  witnefs  ought  to  be  fworn, 

3  j^eh.  631. 

Penitentiary  houfes,  for  the  punifhment  of  convi(5i;s; 
See  ^2sr.rpojtntion, 
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Duty, 
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Y  26  G,  3.  c,  49.  Every  perfon  who  ihall  vend  ot 
expofe  to  fale  any  pov/ders,  paftes,  or  other  articles 
fubjed  to  the  duties  hereafter  mentioned,  fha!l  take  out  a 
licence  fro;n  the  flamp  officers,  for  which  he  fhall  pay  is, 
and  (hall  renev/  the  fame  annually  ten  days  at  leaft  before 
the  end  of  the  year  j  on  pain  of  forfeiting  5  1.  /.  4,  5, 
6,7. 

And  fliall  caufe  the  words,  Llcenfed  to  deal  in  perfumery^ 
to  be  painted  or  written  in  large  and  legible  charadters, 
and  put  (^ver  his  door,  or  on  the  front  of  his  houfe,  withia 
20  days  of  his  taking  out  fuch  licence,  on  pain  of  forfeit- 
ingsi.    /.  8. 

And  every  perfon  who  fhjll  fix  up,  or  hang  out  fuch 
rotice,  or  continue  the  fame,  without  having  a  licence 
remaining  in  force,  {hall  forfeit  20 1.    /.  9. 

And  upon  every  packet,  bottle,  or  other  inclofure,  con- 
taining any  powders,  paftes,  balls,  balfams,  ointments, 
oils,  waters,  wafhes,  tindfures,  eflences,  liquors,  or  other 
preparations  or  compofitiuns  whatfcever,  commonly  called 
©r  known  by  the  name  oi  Jwcet  fcents^  odour s^  or  perfumes, 

or 
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Of  by  the  name  of  cofmeticb,  mixed  or  unmixed  with  other 
materials;    on   every  packet  or  bottle,  or  other  inclofure 
containing  any  dentifrice  powders,  tinflures,  or  other  pre- 
paration or  compofition   for  the  teeth  or  gums;    and  for 
every  roll,  cake,  or  piece,  packet,  box,  pot,  or  other  inclo- 
fure, containing  any  pomatum,  ointment,  or  other  prepara- 
tion or  compofition  for  the  hair;    or  any  hair  powder, 
the  price    whereof  (hall  exceed    2s  a  pound;    (hall    be 
charged  a  ftamp  duty  according  to  the  following  rates ; 
(that  is  to  fay)   where  the  contents  fliall  not  exceed  the 
value   of   8  d    fhall   be  charged    a  ftamp  duty  of   i  d. 
Above  8d,    and   not  exceeding   i  ?,         ditto       I'd, 
Above  IS,   and    not  exceeding  2  s  6d,    ditto       3d, 
Above  2  s  6d,  and  notexceedir.g  5  s  od,   ditto       6d, 
Of         5  s  value  and  upv/ards,  ditto  is  od. 

And  for  every  packet  of  hair  powder  not  exceeding  the 
value  of  2  s  a  pound,  there  (hall  be  paid  i  d  for  every 
pound  weight  or  under,    f.  r. 

The  faid  duties  to  be  under  the  management  of  the  com- 
miflioners  of  the  ftamp  duties.    /.  5. 

Provided,  that  the  faid  duties  (hall  not  extend  to  any  Drugs  excepted, 
drugs  or  other  preparation  or  compofiaon  ufed  or  applied 
as  medicines,  ciiarged  with  a  ftamp  duty  by  25  G.  3.  c.  79. 
Nor  to  any  cum-pon  foap  imported  into,  or  made  in  Great 
Britain,  unmixed  with  any  fuch  fweets  or  perfumes  as  afore- 
faid.    /  2,  3. 

And  every  perfon  making,  vending,  or  expofing  to  fale,  stamped  covers 
any  fuch  wares  or  articles,  fubjedt  to  the  aforefaid  duties, '°  ^^  afBxed, 
fliail  ap;}y  to  the  faid  commilTioners  for  covers  or  labels  to 
be  affixeo  to  fuch  articles  as  aforefaid,  upon  which  the  faid 
commilfioners  fhall  caufe  fome  mark  to  be  put  to  denote 
the  faid  duties,  and  the  rate  thereof;  which  they  Ihall  de- 
liver to  fuch  licenfed  vender,  on  payment  of  the  duties  due 
thereon  ;  and  every  fuch  packet  or  other  article,  fhall  have 
fuch  cover  faftened  thereto,  before  the  fame  fhall  be  vended 
or  expofed  to  fale,  in  fuch  manner  as  the  faid  commif- 
fioners  (hall  direct.-  And  if  any  perfon  fhall  vend,  or  ex- 
pofe  to  fale,  or  receive  any  thing  by  way  ot  exchange  for 
any  of  the  articles  aforefaid,  without  having  fuch  cover 
afHxed  thereto,  ftamped  as  aforefaid,  or  with  a  ftamp  oT 
lefs  value  than  as  before  direifted,  he  fliall  forfeit  5  I  for 
every  fuch  offence,    f.  10,  11. 

Provided,  that  it  fhall  be  lawful  for  any  perfcn  being  a  Exception*, 
maker  of  hair  powder,  having  made   entry  according  to 
law,  the  price  whereof  (hall  not  exceed  2s  a  pound,  and 
packed  in  any  quantity  not  under   224  lb.   weight  at  the 
Icaft,  to  fell  the  fame  to  ai)y  perfon  dealing  in  hair  pov/- 

der. 
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der,  and  duly  Ilcenfed  as  aforefaid,  without  any  fuch 
flamped  cover  as  aforefaid  being  affixed  thereto.  But 
every  fuch  maker  fliall  keep  a  book,  in  which  he  (hall  en- 
ter an  account  of  all  hair  powder  fold  by  him  without 
ftamps^  with  the  day  on  which  the  fame  was  fold,  and  the 
name  of  the  perfon  to  whom  fold  ;  which  book  the  faid 
officers  may  infped  in  the  day  time,  and  take  copies 
thereof:  and  every  perfon  offending  in  any  of  the  par- 
ticulars abovementioned,  (hall  forfeit  20 1  for  every  fuch 
offence,    f,  12,  13. 

Provided  alfo,  that  the  following  articles  may  be  kept 
and  expofed  to  fale,  in  bulk  or  otherwife,  without  any 
ftamped  cover  affixed  thereto,  until  the  time  of  the  a(Slual 
fale  thereof,  if  fuch  cover  be  bona  fide  at  the  time  of  fuch 
fale  affixed  thereto,  (viz.)  almond  pafte,  almond  powder, 
bears  greafe,  cold  cream,  Italian  fquare  hard  foap,  Naples 
foft  foap,  perfumed  and  coloured  hair  powder  above  the 
price  of  2  s  a  pound,  rouge  in  pots,  and  walhbjUs  of  all 
forts.  /.  17. 
Perfons  fraudu.  And  if  any  perfon  fhall  fraudulently  take  ofF  any  fuch 
lentiy  ufing  ftamped  cover  from  any  fuch  packet  or  article  after  the  fame 
hath  been  fold  ;  or  affix  to  any  packet  or  article  any  fuch 
cover  fo  fraudulently  cut  oiFas  aforefnd ;  or  fliall  fell  or 
expofe  to  fale  any  fuch  wares  or  articles  with  fuch  cover 
fo  fraudulently  cut  off  as  aforefaid;  or  (hall  buy  or  fell,  or 
give  or  receive  in  exchange  any  fuch  cover  which  hath 
been  before  ufed,  in  order  to  be  again  made  ufe  of;  or 
fhall  wilfully  and  knowingly  buy  or  fell,  or  give  or  re- 
ceive in  exchange  any  fuch  wares  or  articles  with  fuch 
cover  affixed  thereto ;  every  fuch  perfon  fo  offending  (hall 
forfeit  10 1.    /.  J 4,  15. 

Notice  to  be  And  every  perfon  who  fhall  vend,  or  expofe  to  fale,  any 

forkeeprng^o"   ^"^^  wares  or  articles  liable  to  the  faid  duties,  (hall,  before 
vcndicg.  obtaining  fuch  licence,  give  notice  in  writing  at  the  next 

(lamp- office,  of  the  particular  (hop,  room,  or  place  where 
fuch  wares  or  articles  are  intended  to  be  kept  and  fold, 
and  alfo  like  notice  as  often  as  he  (hall  change  fuch  place  j 
ajid  any  officer  may  enter  in  the  day  time  any  fuch  (hop, 
room,  or  place,  whereof  fuch  notice  hath  been  given,  and 
fearch  the  feveral  wares  and  articles  fo  kept  ready  for  fale, 
and  examine  whether  they  have  a  proper  cover  affixed 
thereto;  and  if  any  be  found  without  fuch  cover,  or  the 
fame  be  of  lefs  value  than  is  by  this  zQi  required,  he  (hall 
affix  to  fuch  articles  a  ftamped  cover  as  herein  before  di- 
rected :  and  if  fuch  owner,  or  perfon  having  the  care  or 
cullody  of  fuch  wares,  (hall  not  pay  upon  demand  fuch 

fums 
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fums  as  fhall  be  due  for  fuch  ftamps,  he  fliall  forfeit  5 1, 

And  if  any  pCrfon  licenfed  as  aforefaid  {hall  vend  or 
expofe  to  fale  any  of  the  articles  fubjecl  to  the  duties  by 
this  adl  impofed,  in  any  other  fliop,  houfe,  or  place,  than 
fuch  as  are  defcribed  in  fuch  notice,  he  fliall  forfeit  5  J. 
/.  20. 

But  nothing  herein  contained,  fhall   extend  to  charge  Bxportation. 
any  fuch  articles  or  wares,  with  any  of  the  duties  by  this 
acfl   imp')fed,  which  fhall  be  fold  by  any  perfon  duly  li- 
cenfed, Lenafde  for  exportation,    f.  21. 

If  any  perfon  flial)  obflruct  any  officer  in  the  executioh  Obftruaing  of- 
of  this  aa  he  {h^ll  for-eit  20 1.    /  18.  ^'-"• 

Perfonsconvidted  o(  any  offence  whereby  any  pecuniary  Perfonsccn- 
penalty  is  incurred,  fhall  forfeit  their  licence,  and  fhall  not  \^9-^^  /hail /or- 

t  ,  ,         .  ,  •    .  Ill  leu  iheii  licence. 

nave  another  granted,  without  giving  lOOl.. bond  not  to 
olFend  again  ;  and  if  conviiled  of  a  fecond  ofFence,  the 
bend  to  be  double  the  ptnal  fum  contained  in  the  former 
bond.    f.  22. 

All  pecuniary  penaliies  by  this  a6l  impofed,  may  be  ^^"^'^'^^  ^''''' 
fued  for  in  the  courts  at  Wejim'mjler^  half  to  the  king  and  "'  ^  * 
half  to  him  who  (h:.ll  fue,  if  within  fix  months  of  fuch  pe- 
nalty having  been  incurred,  otherwife  the  whole  fhall  go 
to  the  king.  Or  the  fame  may  be  recovered  before  any 
neighbouring  juf^ice,  on  complaint  made  within  fix  months 
after  the  offence  is  committed,  who  may  fummon  the  party 
accufed,  and  alfo  the  witnefTts,  and  upon  confeffion,  or 
oath  of  one  witnef«,  give  judgment  therein,  and  levy  fuch 
penalty  by  diflrefs,  and  if  not  redeemed  within  three  days, 
may  caufe  the  fame  to  be  fold,  rendering  to  the  party  the 
overplus  (if  any)  ;  the  fame  to  be  diilributed  half  to  the 
king,  and  half  to  the  informer:  and  for  want  of  fufHcient 
diftrefs,  the  offender  fhall  be  committed  to  prifon  for  three 
months,  unlefs  fuch  penalty  be  fooner  paid.  And  if  any  Appeal, 
perfon  fliall  think  himfelf  aggrieved  by  the  judgment  of 
fuch  juftice,  he  may,  on  giving  fecurity  to  the  amount  of 
fuch  penalty  and  cofts,  in  cafe  fuch  judgment  be  afHrmed, 
appeal  to  the  next  feflions,  whofe  determination  fhall  be 
final  i  and  they  may  award  cofls  as  to  them  fhall  feem 
meet.    /  26,  27,  28,  29. 

Provided  neverthclefs,  that  where  fuch  jufiiice  fhall  fee  ^^it'S^t.on. 
caufe,  he  may  mitigate  fuch  penalties,  {o  as  not  to  reduce 
the  fame  lower  than  one  moiety,  ov«r  and  above  the  cofts. 

WitnefTes  not  appearing,  having  been  duly  fummoned,  W.tnefTes  not 
vi'ithout  reafonable  caufe,  to  be  allowed  by  fuch  juftice,  'i'i''^*""8- 
Oiail  forfeit  4.0  s,  to  be  recovered  in  like  manner.    /  30. 

[N.B. 
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[N.  B.  There  is  a  fchedule  in  the  ac>,  of  the  feveraT 
articles  fubjedl  to  the  duties;  and  alfo  a  form  of  con- 
vidion,  but  it  is  thought  unneceffkry  to  infert  the  fame  at 
large.] 


Perjury  at  the 
common  law. 


/.  Of  perjury  and  fubornation  by  the  common  lazu. 

II.  Of  perjury  and  fubornation  by  the  ftatute  of 

the  5  El. 

III.  Of  matters  common  io  them  both..  '  ||| 

/.  Of  perjury  and  fubornation  by  the  common  lazn). 


i.pERJURYby  th' 

■*■    fiilfafe  ealhy  by  0. 


le  common  law  feemeth  to  beatt//- 
one  zvho  biing  lawfully  re'fUired  to  de- 
pofe  the  truth  in  any  judicial  proceedings  fwe..rs  abjolutcly^  in  a 
matter  material  to  the  point  in  que/Hon^  whether  he  be  beluvcd 
or  not,     I  Haw.  172.     3  Inft.  164. 

Wilful]  The  falfe  oath  alledged  againft  him,  fliould  be 
proved  to  be  taken  with  fome  degree  of  deliberation  ;  for 
if  upon  the  whole  circumflances  of  the  cafe  it  (hall  appear 
probable,  that  it  was  owinw  rather  to  the  weaknefs  than 
perverfenefs  of  the  party,  as  where  it  was  occafioned  by  fur- 
prize,  or  inadvertency,  or  a  rr,i(lake  of  the  true  ftate  of  the 
queftion,  it  cannot  but  be  hard  to  make  it  amount  to  vo* 
luntary  and  corrupt  perjury,      j  Haiv.  172. 

Falfe]  It  is  faid  not  to  be  material,  whether  the  fa<fl 
which  is  fworn,  be  in  itfcU  true  or  falfe  ;  for  however  the 
thing  fworn  may  happen  to  prove  ajireeable  to  the  truth, 
yet  if  it  were  not  known  to  be  To  by  him  who  fwears  lo 
it,  his  offence  is  altogeiher  as  great  as  if  it  had  been  fal'e, 
inafmuch  as  he  wilfully  fwears  that  he  knows  a  thing  to 
be  true,  which  at  the  fiime  time  he  knows  nothing  of, 
and  impudently  endeavours  to  induce  thofe  before  whom 
he  fwears,  to  proceed  upon  the  credit  of  a  depofition, 
which  any  ftranger  ftiight  make  as  well  as  he.  1  Haw. 
175- 

Being  lawfully  required]  It  feemeth  clear,  that  no  oaths 
whatfcever,  taken  before  perfons  ailing  merely  in  a  private 

capa- 
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capacity  ;  or  before  thofe  who  take  upon  them  to  adminifter 
oaths  of  a  pablick  nature,  without  legal  authority  ;  or  be- 
fore thofe  who  are  legally  authorized  to  adminifter  fome 
kinds  of  oaths,  but  not  thofe  which  happen  to  be  taken 
before  them  ;  or  even  before  thofe  who  tuke  upon  them  to 
adminifter  juflice  by  virtue  of  an  authority  feemingly  co- 
Ijurable,  but  in  truth  unwarranted  and  merely  void, 
can  amount  to  perjuries,  but  are  altogether  idle  and  of  no 
force.      I  Haw.  174. 

In  any  jiid'ujal  proceedhg']  For  tho'  an  oath  be  given  hv 
him  that  hath  lawful  authority,  and  the  fame  is  broken,  yet 
if  it  be  not  in  a  judicial  proceeding,  it  is  not  perjury,  be- 
caufe  fuch  oaths  are  general  and  exirajudicial ;  but  it  ferves 
for  aggravition  of  the  oftence.  Such  are,  general  oaths 
given  to  officers  or  miniilers  of  juftice,  the  oath  of  fealty 
and  allegiance,  and  fuch  like.  Thus  if  an  officer  commit 
extortion,  it  is  againft  his  general  oath,  but  yet  not  per- 
jury, becaufe  not  in  a  judicial  proceeding;  but  when  he  is 
charged  with  extortion,  the  breach  of  his  oath  may  fervc 
for  aggravation.     3  In/}.  166. 

If  a  perfon  cal'etii  another  perjured  man,  he  may  have 
his  a£lion  upon  his  cafe,  becaufe  it  muft  be  intended  con- 
trary to  his  oath  in  a  judicial  proceeding;  but  for  calling^ 
him  a  forfworn  man,  no  adtion  doth  lie,  becaufe  the  for- 
fwearing  may  be  extrajudicial.     3  In/i.  166. 

Sivears  akfolutely]  For  the  depofition  muft  be  direct  and 
abfolute  j  and  nor,  as  he  thinketh,  or  remembreth,  orbe- 
lieveth,  or  the  like,     3  /«/?.  166. 

In  a  matter  material  to  the  point  in  quejlion"]  For  if  it  be 
not  material,  then  though  it  be  falfe,  yet  it  is  no  perjury, 
becaufe  it  concerneth  not  the  point  in  iiTue,  and  therefore 
in  efFedt  it  is  extrajudicial.      3  Inji.  167. 

But  it  is  not  neceflary  that  it  appear  to  iqhat  degree  the 
point  in  which  a  man  is  perjured  was  material  to  the 
iffuej  for  if  it  is  but  circumftantiaily  material,  it  will  be 
perjury.     L.  Raym.  258. 

Much  lefs  is  it  neceflary  that  the  evidence  be  fufficient 
for  the  plaintiff  to  recover  upon  ;  for  in  the  nature  of  the 
thing,  an  evidence  may  be  very  material,  and  yet  it  may 
not  be  full  enough  to  prove  diredtly  the  point  in  queftion, 
L.  Raym.  889. 

Whether  he  he  helievsd  or  ■Hot'\  It  hath  been  holden,  not 
to  be  material  upon  an  indidtment  of  perjury  at  common 
law,  whether  the  falfe  oath  were  at  all  credited,  or  whe- 
ther the  party  in  whofe  prejudice  it  was  intended,  were  in 

the 
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the  event  any  way  aggrieved  by  it  or  not ;  infomuch  as  thl0 
IS  not  a  profecution  grounded  on  the  damage  of  the  party, 
baton  theabafe  of  publick  juftice.  i  Haw.  177. 
Subormtton  at  2.  Subornation  of  perjury,  by  the  common  law,  fecms 
common  law,  {q  be  an  offence^  in  procuring  a  tmn  to  take  a  falfe  Oathy 
amouKting  to  perjury^  who  a^ually  taketh  fuch  oath,     i  Haw . 

But  it  feemeth  clear,  that  if  the  perfon  incited  to  take 

fuch    an   oath    do  not  actually  take   it,    the   perfon    by 

whom  he  was   fo   inci.ed  is   not   guihy  of  fubornation  of 

perjury  ;  yet  it  is  certain,  that  he  i^.  liable  to  be  punifhed, 

not  only  by  fine,  but  alio  by  infamous  corporal  punifli- 

ment.     id. 

pinilftment  of        3.  The  puniflimcnt  of  perjury,  and  fubOrnation  of  per- 

f-erjury  and  fob- jm-y  jjy  ^^e  common  law,  is  reftrained   by  the  ftatute  of 

common  hJ.^^  the  5  El.  hereafter  following  j  that  it  (hall  not  be  lefs  than 

is  in6i£led  by  that  flatute. 
Power  of  jufilces      4.  Mr.  Howkins  fays,  it  hath  been  of  late  fettled,  that 
of  the  peace       jufticcs  of  the  peace  have  no  jurifdidioo  over  perjury  at  the 
*  common  law  j    the  principal  reafon  of  which   refolution, 

he  fays,  as  he  apprehended,  was,  that  in  as  much  as  the 
chief  end  of  the  inftitution  of  the  office  of  thcfe  juftices  was, 
for  the  prefervation  of  the  peace  againft  perfonal  wrongs 
and  open  violence,  and  the  word  trsfpafs  (in  the  commif- 
fion)  in  its  moft  proper  and  natural  fcnfe,  is  taken  for 
fuch  kind  of  injuries,  it  (hall  be  underftood  in  that  fenfe 
only,  cr  at  the  moft  to  extend  to  fuch  other  offences  only, 
as  have  a  direct  and  immediate  tendency  to  caufe  fuch 
breaches  of  the  peace :  as  libels  and  fuch  like,  which  on 
this  account  have  been  adjudged  indictable  before  juftices 
of  the  peace.     2  Haiv.  40. 

And  in  the  cafe  of  K.  and  Bainton,  E.  11  G.  2.  An 
inJidtment  at  the  quarter  feilions  for  perjury  at  the  com- 
mon law,  was  quafhed  for  want  of  jurifdi6lion  ;  and  was 
{i\d  to  have  been  done  fo  about  three  years  before,  in  the 
cafe  of  K.  and  JVeJiinsJs.     Str.  10B8. 

11.  Of  -perjury  and  fulornation  by  the  jiatute  of  the 

Perjury  and  fub-  As  to  fubomation  of  perjury,  in  the  firft  place,  Everf 
orn-ion  on  ihe  perfon  tuho  Jhall  unlawfully  and  corruptly  procure  any  witnefs 
5  El,  c.  9.  ^^   commit  any  wilful  and  corrupt  perjury^  in  any  matter  or 

cauje  depending  in  fat  and  "jariance^  by  any  writ^  a£fion,  bill, 
conipUint^  or  information.,  touching  any  lands,  tenements^  or 
hereditan.ents.,  or  any  goods,  chattels ^  debts,  or  damages',  in 
chancery,  or  in  any  court  of  record^  Ueti  ancient  demefne  court, 

hundred 
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hundred  court,  court  baron^  or  court  of  Jiannery  \  or  Jhill  un^ 
lawful^  and  corruptly  procure  crfuborn  any  w'ltnefs  which  Jhall 
he  fwo'-n  to  tejiify  in  perpetuam  rei  memoriam,-  fljall 

forfeit  ^o\^  half  to  the  king,  and  half  to  the  party  grieved 
who  Jhiill  fue  for  the  fame.  And  if  he  has  not  lands  or  goods 
•worth  40 1,  he  Jhall  he  imprifoned  haf  a  year,  andjlandon 
the  pillory  one  whole  hour  in  fome  market  town  next  adjoining  to 
the  place  zvhere  the  offence  was  committed,  in  open  market 
there,  or  in  the  market  tcivn  iff  If  ivhere  the  offence  ivas  com- 
mitted. And  he  Jhall  he  difabled  to  be  a  witnefs  in  any  court 
of  record. 

And  as  to  perjury,  If  any  perfon  either  by  fuhornation  or 
ttherwife,  foall  wilfully  and  corruptly  commit  any  wilful  per- 
jurv,  by  his  depoftion  in  any  of  the  courts  before  mentioned^  or 
being  examined  ad  perpetuam  rei  memoriam  j  he  Jhall  forfeit 
20 1  in  like  manner,  and  be  imprifoned  fx  months  ,  and  if  he 
has  not  goods  worth  20 1,  he  foall  he  fet  on  the  pillory  in  fome 
market  place  zvithin  the  (hire,  city,  or  borough,  where  the 
tffence  was  committed,  by  the  Jheriff  or  head  officer  refpe£iively^ 
and  have  both  his  ears  nailed.  And  he  Jhall  be  fr  ever  dij- 
4ibled  to  be  a  witnefs  in  any  court  of  record. 

And  the  judge  of  the  court  where  the  perjury  Jhall  he,  and 
the  judges  of  ajjize,  and  jufiicfS  of  the  peace  in  fefftons,  may 
inquire,  hear,  and  determine  thereof  by  inquifition^  prefent- 
ment,  bill,  or  information,  or  otherwije. 

But  this  al^  Jhall  not  extend  to  any  ecclefiafiical  court. 

Alfo  this  fiatute  Jhall  not  refrain  the  authority  of  any  judge 
having  abfolute  power  to  punijh  perjury  before  the  making 
there  f,  but  that  every  fuch  judge  tnay  proceed  in  the  punijh  • 
ment  of  all  offences  punijhable  before  the  making  of  the  faid 
Jlatute,  in  Juch  wije  as  they  might  have  done,  and  ufed  to  do, 
to  all  purpojes,  Jo  that  they  Jet  nA  upon  the  offender  lejs  punijh- 
ment  than  is  contained  in  the  Jaid Jlatute,     5  El.  c.  9. 

Any  witnefs]  If  the  defendant  perjureth  himfelf  in  his 
anfwer,  in  the  chancery,  exchequer  chamber,  or  the  like, 
he  is  not  punifhable  by  this  ftatute  j  for  it  extendeth  buc 
to  vvitnefles.    3  Infl.  i65. 

But  he  is  punifhable  for  the  fame  by  indi£tment  at  the 
common  law.     Bur,  Mamf.   1189. 

By  any  writ,  a6iion,  bill,  complaint,  or  information]  It 
hath  been  refulved,  that  thefe  words  are  to  be  extended  to 
the  latter  claufe  concerning  perjury,  as  well  as  to  this  con- 
cerning fubornation ;  becaufe  it  cannot  well  be  intended, 
that  the  makers  of  the  z&,  who  infi(6l  a  ijreater  penalty  on 
fubornation  of  perjury,  than  on  the  perjury  itfelf,  fliould 
17  mean 
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mean  to  extend  the  purview  of  the  law  in  relation  to  whnt 
they  efteenied  the  lefler  crime,  farther  than  in  relation  to 
that  which  they  efteemed  the  greater.  i  Haw.  179. 
5  Co.  99. 

But  it  is  to  be  obferved,  that  perjury  or  fubornation  in 
an  adion  depending  by  vuJiJiment^  are  not  within  this 
ftatute  ;  but  only  in  an  action  depending  by  writj  a^ion, 
tillf  complaint,  or  inforjriation.     3  Inft.   164. 

Ha!f  to  the  party  gr'ieved'\  It  hath  been  collected  from 
this  claufe,  that  no  falfe  oath  is  within  the  meaning  of  this 
flatute,  which  doth  not  give  fome  perfon  a  jurt  caufe  of 
complaint:  And  upon  this  ground  ic  hath  been  faid,  that 
he  who  fwears  a  thing  which  is  true,  but  not  known  by 
him  to  be  fo,  is  not  within  this  ftatute  ;  becaufe  hovvfoever 
heinous  his  offence  may  be  in  its  own  nature,  yet  when 
it  proves  in  the  event  to  be  in  maintenance  of  the  truth, 
it  cannot  be  faid  to  gife  him  a  juft  caufe  of  complaint, 
who  would  take  advantage  againft  another  from  his  want 
of  legal  evidence  to  make  out  the  juftice  of  his  caufe. 
Alfo  from  the  fame  ground  it  feemeth  clearly  to  follow, 
that  no  falfe  oath  can  be  within  the  ftatute,  unlefs  the 
party  againft  whom  it  Vv'as  fworn  fuffered  fomxC  kind  of 
difadvantage  by  it;  for  otherwife  it  cannot  be  faid,  that 
any  one  was  grieved  by  it :  And  therefore  that  in  every 
profecution  upon  this  ftatute,  it  muft  appear  upon  the 
trial,  that  there  was  fuch  a  fuit  depending,  wherein  the 
party  might  be  prejudiced  in  the  manner  fuppofed.  i  Haw, 
181. 

Either  by  fubornation  or  ctherivi/e]  It  is  not  neceflary  to 
fet  forth  in  the  indidlment,  whether  the  party  took  the 
falfe  oath  thro'  the  fubornation  of  another,  or  without  any 
fuch  fubornation,  ihefe  words  being  only  fuperfluity, 
I  Haw.  179. 

Wilfully  and  corruptly]  Thefe  words  are  neceflary  in  an 

indidment  or  a£lion  on  this  ftatute,  and  cannot  be  fupplied 

'  by  adding  agcinfi  the  form  of  the  Jlatute.^  or  by  concluding 

and  fo  a  wiful  and  corrupt  perjury  did  commit,     1  Haw. 

178. 

fujlices  in  fffions]  And  one  juftice  (Mr.  Dalicn  fays) 
may  bind  the  offender  over  to  the  feflions.    Dalt.  c.  70. 

But  becaufe  the  profecution  upon  this  ftatute  is  more 
difficult  than  by  indictment  at  the  common  law,  offenders 
are  feldom  profecuted  upon  this  ftatute,  efpecially  at  the 
feflions  J   and  it  feems  generally  the  fafer  way  to  proceed 

by 
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by  Indictment  at  the  common  law,  at  the  afllzes^  or  in  the 
court  of  king's  bench. 

Shall  not  re/train]  From  this  it  feemeth  undoubtedly  to 
follow,  that  the  court  of  king's  bench,  ijc.  proceeding 
upon  an  indifiment  or  information  of  perjury  or  fuborna- 
tion  of  perjury  at  the  common  law,  may  rot  only  fet  a 
»-  difcretionary  fine  on  the  offender,  but  alfo  condemn  him 
^  to  the  pillory,  without  making  any  inquiry  concerning  the 
value  of  his  lands  or  goods,     i  Haw.  178. 

Ill,  Of  mailers  common  to  them  both. 

1.  The  judge  of  aflize  (fitting  the  court,  or  within  24  ju(?ges  may  di- 
hours  after)  may  dire6l  any  witnefs,  if  there  fhall  appe::r  '^^  profecutioa 
to  him  a  reafonable  caufe,  to  be  profecuted  for  perjury;   ""■  P^'J"'/* 
and  may  aflign  the  party  injured,  or  other  perfon  under- 
taking fuch  profecucion,  counfel,  who  are  to  do  their  duty 

gratis:  And  fuch  profecution  fodire£^ed  fliall  be  carried  on 
without  any  duty  or  fees  whatfoever.  And  the  clerk  of 
afllze,  or  other  proper  officer  of  the  court,  fliall  give  grctis 
to  the  party  injured,  or  profecutor,  a  certificate  of  the 
fame  being  directed,  together  with  the  names  of  the  counfel 
affigned  him  :  Which  certificate  fliall  be  fufficient  proof  of 
fuch  profecution  being  directed ;  provided  that  no  fuch 
dire^^ion  or  certificate  fliall  be  given  in  evidence  on  the 
trial.     23  G.  2.  c.  11.  /.  3. 

2.  And  in  every  information  or  indidmcnt  for  wilful  On  profecution 
and  corrupt  p^r/ary,  it  ftiall  be  fufficient  to  fet  forth  the  ^^jP*j|J"^Jj^" 
fubftance  of  the  ofFence,  and  by  what  court,  or  before  cient  to  fet  forth 
whom  the  oath  was  taken  (averring  fuch  court  or  perfon  the  fubftance  of 
to  have  a  competent  authority  to  adminifter  the  fame)  to-  ^heoft<.nce. 
gether  with  the  proper  averment  or  averments  to  falfify  the 

matter  wherein  the  perjury  is  affigned,  without  fetting 
forth  any  part  of  the  record  or  proceedings  either  in  law  or 
equity  (other  than  as  aforefaid),  or  the  authority  of  the 
court  or  perfon  before  whom  the  perjury  was  committed. 
23  G.  2,  c.  II.  f.  I. 

3.  And  in  informations  or  indi£lments  for  fubomaiion  of  UkewKe  am 
perjury,  or   for   corrupt  bargaining  or    contracting   with  P"*^^"''""  ^" 
others  to  commit   wilful  and  corrupt  perjury,  it  fnall  be 
fufficient  to  fet  forth  the  fubftance  of  the  offence,  without 

fetting  forth  any  part  of  the  record  or  proceedings,  or  the 
commiffion  or  authority  of  the  court  or  perfon  before  whom 
the  perjury  was  comm.itted,  or  was  agreed  or  promifed  to 
be  committed.     23  G.  2.  r.  11.  f.  2. 
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I  ^.fficicnt  Jn-       4.  The  court  generally  will  not  quafh  an  indidtment  iot 

qu7(he"' w'^^hout  ^  crime  of  fo  enormous  a  nature  as  perjury,  for  infufHci- 

piead.ng  or  dt-   ency  in  the  caption  or  body  of  it,  but  will  oblige  the  de- 

n.urrer.  fendant  either  to  plead  or  demur  to  it.     2  Haw.  258. 

£v:dence.  5.  To  convicSl  a  man  of  perjury,  a  probable  evidence  is 

not  enough  ;  but  it  muft  be  a  ftrong  and  clear  evidence, 

and   the  witnefles  tnuft  be  mure  numerous  than  thofe  on 

the  fide   of  the  defendant,  for  otherwife  it  is  only  oath 

againft  oath.     10  Mod.  194. 

And  the  party  prejudiced  by  the  perjury,  fhall  not  be 
admitted  to  prove  the  perjury.     L.  Raym.  396, 
Further  oonifh-       5.  And  for  a  further  punifhment  of  perjury  or  fubornation 
::i:£.^Z^  of  perjury,  it  is  enaded  by  the  2  G.  2.  ..  25.  (which  a6t 
is  made  perpetual  by  the  g  G.  2.  c.  18.)  that  befides  the 
punifhment  already  inflicted,  the  judge  may  order  the  of- 
fender to  be  fent  to  the  houfe  of  correilion,  not  exceeding 
7  years,  to  be  kept  to  hard  labour;  or  otherwife   to  be 
tranfported  for  any  term  not  exceeding  7  years. 
Ceriiorari.  y^  jj-  feems  that  the  court  will   not  ordinarily  at  the 

prayer  of  the  defendant  grant  a  certiorari  for  the  removal 
of  an  indicSlment  of  perjury  :  for   luch  crime  deferves  all 
poffible  difcountenance,  and  the  certiorari  might  delay,  if 
not  wholly  difcourage  the  profecution,     2  Haw.  287. 
pffjurecl  perfon       g^  ^  perfon  convi6ted  of  perjury  is  difabled  from  bein^ 

not  to  be  a  |Utor       .  ',,  /^  •        r  n  ^ 

tir  witnefs.         a.juror.      2  Haw.  ^i  J.     Or  a  witnefs.     2 //<2if.  433. 
Qi'akers.  9'  Qpakers    making    folemn   affirmation   wilfully   and 

corruptly,  fhall   fuffer  as  in  cafes  of  perjury.     8  G,  c.  6. 

Perry.     See 


l&etitton^ 


T)Y  the  13  C.  2.  c.  5.  No  perfon  {hall  follcit  above  20 
'^  hands,  to  any  petition  to  the  king,  or  either  houfe 
of  parliament  for  alteration  of  matters  eftablifhed  by  law 
in  church  or  ftate,  unlefs  the  matter  thereof  hath  been 
confented  to  by  three  or  more  juftices  of  the  county,  or  by 
the  major  part  of  the  grand  jury  at  the  affixes  or  feflions ; 
or  if  arifmg  in  London^  by  the  lord  mayor,  aldermen,  and, 
common  council  ;  nor  fhall  prefent  any  fuch  petition  ac- 
companied with  more  than  ten  perfons,  on  pain  of  a 
lum  not  exceeding  iool,  and  three  months  imprifonmsnt, 
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on  convI£lIon  at  the  affizes  or  feflions  in  fix  months,  and 
proved  by  two  witnefTes. 

But  this  fnall  not  extend  to  debar  any  perfons  (not 
above  ten  in  number),  to  prefent  any  complaint  to  any 
member  of  parliament  after  his  e]e6tion,  and  during  the 
continuance  of  parliament,  or  to  the  king,  for  any  remedy 
to  be  thereupon  had  j  nor  to  any  addrefs  to  the  king  by  the 
parliament. 

Petit  larceny.     See  llarceup^ 

Petit  treafon.     See  'CITrcaron* 


^mttx  am  ot|)er  metals, 

f."^rO   perfon   fhall   buy,    or   take   by   exchange,  forimporie^, 

-^^  otherwife  take  into  or  within  this  realm  to  the 
intent  to  fell  the  fame,  33  H.  8.  c.  4.  /  7.)  any  wares 
made  out  of  the  realm,  of  tin  or  mixed  with  tin,  as  diflies, 
lawcers,  flagons,  fpoons,  or  any  other  thing  made  of  tin 
or  pewter ;  on  pain  of  forfeiting  the  fame,  and  the  value 
thereof,  half  to  the  king,  and  half  to  the  finder.  25  H.  8. 
c.  9.  /  I. 

And  the  matter  afid  wardens  of  the  pewtcrers,  and  where 
there  are  none,  the  head  officer  of  the  town  may  appoint 
fearchers,  who  may  feize  the  fame.    f.  2. 

And  perfons  interrupting  or  difturbing  the  faid  feizure 
fhall  forfeit  5I,  half  to  the  king,  and  half  to  him  that  (hall 
fue.     33  H.  8.  c.  4.  /  8. 

2.  No  perfon  fhall  caft  or  work  any  pewter  velTel  or  Finenefs  la 
farafs,  but  that  it  be  as  good  fine  metal  as  the  pewter  and  '"*^'"S« 
brafs  wrought  in  London^  and  as  by  the  flatutes  of  the  fame 
ought  to  be  ;  on  pain  of  forfeiting  the  fame,  half  to  the 
king,  and  half  to  the  finder.  But  this  not  to  extend  to 
brafs  or  pewter  in  the  pofTeilion  of  any  perfon,  other  than 
the  worker,  or  fuch  as  have  the  fame  to  fell,  and  being  of 
the  crafts  or  myfleries.     19  i/.  7.  c.  6. 

Ai;i  no  perfon  (hall  make  any  hollow  wares  of  pewter, 
to  wit,  falts  and  pots  made  of  pewter  called  ley-metal,  but 
after  the  affize  of  pewter  and  ley-metal  within  London  i 
and  the  makers  fhall  mark  them  with  their  own  mark,  that 
they  may  avow  the  fame  by  them  wrought  ;  and  the  fame  ^ 
not  fufficiently  made  and  wrought,  and  not  marked,  found 
in  the  polTeUion  of  the  maker  or  feller,  Ihall  be  forfeited ; 
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and  if  the  fame  be  fold,  the  maker  fliall  forfeit  the  value 
thereof,  half  to  the  king,  and  half  to  the  finder  or  fearcher. 
id. 

And  the  mafter  and  wardens  of  the  craft  of  pewterers, 
and  where  there  are  none  fuch,  the  head  and  governors  of 
the  city  or  borough,  may  appoint  fearchers  ;  and  the  juf- 
tices  at  Adichaclmas  feffions  fhall  appoint  two  perfon?, 
having  experience  therein,  to  fearch  within  the  county. 
And  ot  all  fuch  unlawful  pewter  or  brafs  as  they  fnall 
find,  half  fhall  be  to  the  king,  and  half  to  the  fearchers. 
id. 

And  in  default  of  the  mafler  and  wardens  not  fearching, 
any  perfon  having  fufficient  knowledge  in  the  faid  occupa- 
tion, by  overfight  of  the  mayor  or  other  head  officer  of  ci- 
ties or  boroughs,  may  fearch.     Id. 

Offaing  to  faie.  3,  If  any  untrue  metal  or  workmanfhip  of  tin  or  pewter 
be  found  in  any  wares  brought  to  be  fold,  the  mayor  of 
London^  and  the  mafter  and  wardens  of  the  pewterers,  may 
fearch  the  fame  in  the  faid  city;  and  in  all  other  cities  and 
towns  where  there  are  wardens,  the  mayors  and  wardens 
(hall  have  like  authority;  and  where  there  are  no  wardens, 
then  the  head  officers  of  cities  or  towns  fhall  appoint 
fearchers ;  and  if  fuch  new  wares  wrought  of  tin  and  pew- 
ter be  found  defective,  and  in  the  poiteffion  of  the  feller, 
the  perfon  putting  them  to  fale  (liall  forfeit  the  fame,  half 
to  the  king,  and  half  to  the  fearcher  or  finder.  4  H.  8. 
c.  7./.  7. 

Selling,  where.  4.  No  perfon  ufuig  the  crafts  of  pewterer  and  brazier, 
(hall  fell  or  change  any  pewter  or  brafs,  at  any  place,  but 
only  in  open  fair  or  market,  or  in  his  own  dwelling  houfe, 
except  he  be  defired  by  the  buyer  of  fuch  ware  j  on  pain  of 
10 1,  half  to  the  king,  and  half  to  him  who  fhall  feize  or 
fue.     19  //.  y.  c.  6.     25  H.  8.  c.  g,f.  6. 

Falfe  weights.  5.  Perfons  ufing  the  buying  and  felling  of  pewter,  or 
brafs,  who  fhall  occupy  any  falfe  beams  or  weights,  and 
every  perfon  ufmg  the  fame,  (hall  forfeit  20s,  half  to  the 
king,  and  half  to  him  that  (hall  fue  ;  and  alfo  the  beams 
to  him  that  fhall  feise  them,  ig  //.  7.  c.  6. 
*  And  if  the  oftender   be  not  fufficient  to  pay  the  for- 

feiture, the  mayor,  or  other  head  officer,  where  he  (hall  be 
found,  (hall  put  hi.Ti  in  the  ftocks,  and  fo  keep  him  till 
the  next  market  day  next  adjoining,  and  in  the  market 
place  put  him  in  the  pillory  all  the  market  time.     id. 

fcyporting.  6.  No  pcifon  (hall   carry  over  fea,  any   brafs,  copper, 

htten,  bell  metal,  pan  metal,  gun  metal,  nor  (hroff  metal, 

whether  it  be  clean  or  niixed  (tin  and  lead  only  excepted)  j 

on   pain  of  forfeiting  double   the  value  thi;r;;of  (and  lol 
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for  every  thoufand  weight,  2^3  Ed.  6.  c.  37.)  half  to 
the  king,  and  half  to  him  that  fliall  fue.  ^'^  H.  8. 
^"'  7- 

Pheafants.     See  <dm\t. 


}&i)pCcians> 


1  ."^f  O  recufant  convi£l  fhall  praclife  phyfick,  nor  ufe  the  Recufants  not 

-^^    trade  of  an  apothecary,  on  pain  of  100 1.    3  J.  c.  5.  'I^^J^^/^'^" 
/.  8. 

2.  Apothecaries  within  London  and  feven  miles  thereof,  Apothecary  et- 
and  alfo  apothecaries  in  any  other  place  who  have  ferved  ^^^^^  ^^^"^ 
feven  years  apprenticefhip,  Ihall   be  exempted   from    the 

office  of  conftable,  fcavenger,  overfeer  of  the  poor,  and  all 
other  parifli,  ward,  and  leet  offices,  and  from  being  put  on 
any  jury  or  inqueft.     6  IV.  c.  4. 

3.  By  the  5  H.  8.  c  6.  Surgeons  (hall  be  difcharged  of  Surgeons  ex* 
the  conftablefhip,  watch,  and  all  manner  of  office  bearing  ^^^^^  ^'°^ 
any  armour,  and  alfo  of  all  inqueft  and  juries  within  Lon^ 

don. 

And  by  the  18  G.  2.  c.  15.  All  freemen  of  the  furgeons 
company  in  London^  fhall  be  exempted  from  the  ofHce  of 
conftable,  fcavenger,  overfeer  of  the  poor,  and  other  pariih,, 
ward,  and  leet  offices,  and  from  ferving  on  juries  and  in- 
quefts.    f.  10. 

And  Mr.  Haivkins,  fpeaking  of  the  former  of  thefe  fta- 
tutes,  fays,  it  feems  that  by  the  equity  thereof,  and  the  an- 
cient cuftom  of  the  realm,  all  furgeons  have  been  allowed 
the  like  privilege  j  that  is,  whether  in  London  or  el(ewhere, 
2  Haw,  64. 

4.  By  the  32  H.  8.  c.  40.     The  prefident  of  the  com-  PhyHcians  ex- 
monalty  and  fellowfhip  of  the  faculty  of  phyfick  in  Lon-  1"^^^"^^'°"" 
don,  and  the  commons  and  fellows  of  the  fame,  fhall  be 
difcharged  of  watch  and  ward  there,  and  fliall  not  be  chofen 
conftable,  or  any  other  officer.    /,  i. 

Yet  it  feems  to  have  been  holden,  that  the  equity  of  this 
aiS,  doth  not  extend  to  other  phyficians  not  mentioned  in 
it  J  perhaps  for  this  reafon,  becaufe  phyficians  have  no 
fuch  fpecial  cuftom  for  their  difcharge,  as  furgeons  are  faid 
to  have.     2  Haw.  64. 

And  it  feemeth  that  a  praflifing  phyficlan,  being  chofen 
conftable  in  purfuance  of  a  cuftom  in  refpeft  of  his  lands 
in  a  town,  has  no  remedy  for  his  difcharge  j  for  that  there 
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Searching  for 
drup. 


Phyfician  kill. 
ing  a  patient. 


are  no  precedents  of  this  kind,  and  his  calling  is  private  5 
yet  if  he  be  chofen  conflable  of  a  town,  which  hath  fuffi- 
cient  perfons  befides  to  execute  this  office,  and  no  fpecial 
cuftom  concerning  it,  perhaps  he  may  be  relieved  by  the 
king's  bench.     2  Haw.  63. 

5.  All  juftices,  mayors,  flierifFs,  bailiffs,  conftables, 
and  other  officers  in  London,  {hall  affift  the  prefident  of  the 
college  of  phyficians,  and  perfons  by  them  authorized,  in 
fearchingfor  faulty  apothecary  wares,     i  Mar.fejf.  i^c.  9. 

6.  If  a  phyfician  gives  a  perfon  a  potion  without  any  in- 
tent of  doing  him  any  bodily  hurt,  but  with  intent  to  curs 
or  prevent  a  difeafe,  and  contrary  to  the  expe<Slation  of  the 
phyfician  it  kills  him,  this  is  no  homicide;  and  the  like  of 
a  furgeon.  And  I  hold  their  opinion  (fays  lord  Hale)  to 
be  erroneous,  that  think  if  he  be  no  licenfed  furgeon  or 
phyfician,  that  occafioned  this  mifchance,  that  then  it  is 
felony  ;  for  phyfick  and  falves  were  before  licenfed  phy- 
ficians and  fu.rgeons  J  and  therefore  if  they  be  not  licenled 
according  to  the  flatute  of  the  3  //.  8.  t^ii.  or  14  //.  8. 
c.  5.  they  are  fubjec^  to  the  penalties  in  the  ftatutes ;  but 
God  forbid  that  any  mifchance  of  this  kind  flwuld  make 
any  perfon  not  licenfed  guilty  of  murder  or  manflaughter. 
Thefe  opinions  therefore  may  ferve  to  caution  ignorant 
people  not  to  be  too  bufy  in  this  kind  in  tampering  with 
phyfick,  but  are  no  fafe  rule  for  a  judge  or  jury  to  go  by, 
I  //.  //.  429. 

Pickpocket.     See  Hlartctiu* 
Pigeons.     See  <25ame» 


l^illorp  auD  tumbrel* 


Pillory  and  torn-  I.   T)  I LLORT  {\n  Latin,  coUylrigmm^  from  the  perfon'3 
brel,  vfhat,  -A^    ncck  being  put  between  two  boards)  is  a  very  an- 

cient punifhmeat  in  this  kingdom,  and  was  ufed  heretofore 
by  the  Saxons.     3  Inji.  219. 

The  word  pill  is  common  to  all  the  European  languages, 
and  fignifies  to  fpoil,  plunder,  or  (as  we  fay)  10  pillage. 
And  pillory  (which  we  have  immediately  from  the  French 
pilUetirie)  hath  been  improperly  applied  to  denote  the  mode 

of 
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of  punifhment,  whereas  it  fignlfies  the  offence^  as  plUeur 
fignifies  the  offender.     Barrin^t.  30. 

The  tumbrel  feemeth  to  have  been  anciently  the  fame 
with  the  ducking  Jlool'y  an  engine  for  the  punifhment  of 
fcolding  women,  by  ducking  them  over  head  and  ears  in 
water,  and  efpecially  in  muddy  or  flinking  water,  ac- 
cording to  the  etymology  of  lord  OAe^  who  tells  us,  that 
the  word  tumbrel  fignifieth  a  dung  cart.  Lamb.'(}i,  3 
JrjJ.  219. 

2.  Every  one  that  hath  a  leet  or  rharket,  ought  to  have  Who  fhall  r.rA 
a  pillory  and  tumbrel  to  punifh  offenders ;  and  it  feems  that  ''^^'"' 

a  leet  may  be  forfeifed  for  not  taking  care  to  have  a  pillory 
and  tumbrel.     3  Inji.  219.     2  Hazv.  75. 

3.  They  that  have  been  adjudged  to  the  pillory  or  turn-  Infamy  of  the 
brel,  are  fo  infamous,  that  they  fhall  not  be  received  to  P""'^"*"^-' 
be  jurors  or  witnefTes.     3  InJi,  219. 

4.  And  for  that  the  judgment  to  the  pillory  or  tumbrel  Caution  m  i»- 
doth  make  the  delinquent  infamous,  the  juftices   of  the    '  '"^^* 
peace  fhould  be  well   advifed  before  they  give  judgment  of 

any  perfon  to  the  pillory  or  tumbrel,  unlefs  they  have  good 
warrant  for  that  judgment  therein.  Fine  and  imprifon- 
menr,  for  offences  fineable  by  them,  is  a  fair  and  fure  way, 
3/^7?.  219. 

5.  But  by  feveral  flatutes  the  punifl->ment  of  the  pillory  Infilled  by  fc« 
is  fpecially  ordained  ;  in   which  cafes  the  diredtions  of  the  ""^^  ftatmes, 
faid  flatutes  refpedively  are  to  be  obferved. 


pague, 

1,    Al'Lveffeis,  perfons,  and  goods  coming  from  any  Qiiarcntine  sn. 

'^*-  place,  from  whence  the  king,  with  the  advice  of  Jo'"'"''" 
his  privy  council,  fhall  judge  it  probable  that  the  infection 
may  be  brought,  fhall  be  obliged  to  make  their  quarentine  • 

in  fuch  places,  for  fuch  time,  and  in  fuch  manner  as  fhall 
be  dire£led  by  him,  or  by  his  order  made  in  council,  and 
notified  by  proclamation,  or  publifhed  in  the  gazette.  26 
G.  2.  c.  6.  f.  I. 

2.  And  when  the  king  (hall  make  any. orders  concern-  Oitkrs  for  qua- 
ing  quarentine,  and  notify  the  fame  by  proclamation,  or  '^g''"in^4°m'hei 
in  the  gazette,  the  fame  fhall  be  publickly  read  the  next 
Sunday,  and  the  firfl  Sunday  in   every  month   afterwards 
(during  the  time  fuch  orders  fhall  continue)  immedintely 
after  prayers,  in  all  places  fet  apart  for  divine  worfhip,  _, 
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within  fuch  places  as  ftiall  be  fpecified  in  fuch  proclama- 
tion or  orders,     id.  f,  20. 
Watchmen  to  be      2.  And  the  juftices  of  the  counties  adjoining,  or  one  of 
»PPoioted.  them,  {hall  forthwith,  when  quarentine  fhall  be  appointed, 

caufe  watches  to  be  kept  by  day  and  night,  in  the  molt 
proper  and  convenient  places,  within  the  feveral  adjacent 
parifhes;  who  fhall  not  permit  any  perfon  whatfoever  to 
come  on  ftiore  from,  or  go  on  board  any  {hips  under  qua- 
rentine, except  only  fuch  as  fhall  have  the  charge  of  fee- 
ing the  quarentine  duly  performed,  or  as  fhall  be  Jicenfed 
by  fuch  perfon  having  charge  of  the  quarentine.  9  yfn, 
c.  2. 

And  if  any  fuperintendant  of  the  quarentine,  or  watch- 
man, fhall  negk£l  his  duty,  he  fhall  be  guilty  of  felony 
without  benefit  of  clergy.  26  G.  2.  c.  6.  f.  17. 
Mafterj  of  fliips  ^^  ^fjd  if  the  plague  fhall  appear  on  board  any  fhip, 
0  give  no  ice.  |j^.jj^g  ^^  ^j^g  northward  of  Cape  Finijierre^  the  mafler  fhall 
immediately  proceed  to  the  harbour  of  [St.  Helen's  Pool^  be- 
tween the  uninhabited  iflands  of  St.  Helen' sTean^  and  Narih 
JVitbtU,  or  to  fuch  other  place  as  his  majefiy  by  advice  of 
his  privy  council  fhall  appoint;  29  G.  2.  c.  8.]  where  he 
fhall  make  known  his  cafe  to  fome  officer  of  the  cuftoms, 
who  fhall  immediately  acquaint  fome  cuflom-houfe  officer  of 
fome  near  port  of  England \  who  fliall  with  all  poflible  fpeed 
fend  intelligence  thereof  to  a  fecretary  of  ftate,  and  the  fhip 
ihall  remain  there  till  his  majefty's  pleafure  be  known  j  nor 
(hall  any  of  the  crew  go  on  Ihore. 

But  if  he  fhall  not  be  able  to  make  the  iflands  of  Scilly^ 
or  fhall  be  forced  by  weather  or  otherwife  to  go  up  either 
of  the  channels,  he  fhall  not  enter  any  port,  but  remain 
in  fome  open  road,  till  he  receives  orders  from  his  majefty 
or  his  privy  council ;  and  fhall  prevent  any  of  the  crew 
from  going  out  of  the  fhip,  and  avoid  all  intercourfe  with 
other  fhips  or  perfons.  And  the  faid  mafler  or  any  other 
perfon  on  board,  who  fliall  be  difobedient  herein,  fhall  be 
guilty  of  felony  without  benefit  of  clergy;  and  may  be 
tried  where  the  offence  fliaH  be  committed,  or  where  he 
fhall  be  apprehended.  26  G,  2.  c.  6.  f.  2- 
Vefieic  to  be  ^.  And  when  any  country  or  place  is  infe£ted,  or  when 

examined.  g^y  Q^der  fliall  be  made  by  the  king  concerning  quarentine, 

as  often  as  any  velTel  fhall  attempt  to  enter  into  any  port, 
the  principal  officer  of  the  cufloms  there,  or  fuch  perfon 
as  fhall  be  auihorifed  to  fee  quarentine  performed,  fhall  go 
off,  or  caufe  fome  other  perfon  to  go  off,  to  fuch  vefTel  ; 
who  fhall  at  a  convenient  diftance  demand  of  the  com- 
mander, the  name  of  the  fhip ;  the  name  of  the  comman- 
der ;  at  what  place  the  cargo  was  taken  on  board  j  what 

place 


place  the  veflel  touched  at  in  her  voyage  ;  whether  fuch 
places,  or  any,  and  which,  were  infedled  with  the  plague; 
how  long  (he  hath  been  in  her  paflage  j  how  many  perfons 
were  on  board  when  fhe  fet  fail ;  whether  any,  and  what 
perfons,  during  the  voyage,  have  been  or  are  infeded  j 
how  many  died  in  the  voyage,  and  of  what  diftemper;  what 
veflels  he,  or  any  of  his  company  with  his  privity,  went  on 
board,  or  had  any  of  their  company  come  on  board  his  fhip, 
and  to  what  place  they  belonged  ;  and  alfo  the  true  con- 
tents of  his  lading,  to  the  beft  of  his  knowledge  :  And  if 
it  fliall  appear  on  fuch  examination,  or  otherwife,  that  any 
perfon  on  board  is  infe6led,  or  that  fuch  fhip  is  obliged  to 
perform  quarentinej  the  officers  of  any  of  his  majefty's 
fhips  of  war,  or  of  any  forts  or  garrifons,  and  all  other  his 
majefty's  officers  whom  it  may  concern,  and  others  whom 
they  fhall  call  to  their  affiftance,  fhall,  on  notice  thereof, 
oblige  fuch  Ihip  to  repair  to  the  place  appointed  for  qua- 
rentine,  be  it  by  firing  of  guns,  or  other  force  :  And  if 
fuch  veflel  fhall  come  from  any  place  infected,  or  have  any 
perfon  on  board  infeded,  and  the  mafter  fliall  conceal  the 
fame,  he  (hall  be  guilty  of  felony  without  benefit  of  clergy; 
and  if  he  fhall  not  make  a  true  difcovery  in  any  other  of 
the  particulars,  he  Ihall  forfeit  200 1,  half  to  the  king,  and 
half  to  iiim  that  fhall  fue.     26  G.  2.  c.  6./.  3. 

And  if  any  officer  of  the  cuftoms,  or  other  officer,  fhall  Officer  neglsa- 
negled  his  duty  herein  ;  he  fhall  forfeit  his  office  and  lool  '"2" 
in  like  manner.     26  G.  2.  c.  6./.  11. 

7.  And  the  mafter,  after  his  arrival  at  the  place  of  qua-  Mafier  to derivei 
rentine,   (hall  deliver  on  demand  to  the  chief  officer  ap-  l^'s  credentials. 
pointed  to  fee  quarentine  duly  performed,  fuch  bill  of  health 

and  manifeft  as  he  (hall  have  received  from  any  Britijh  con- 
ful,  together  with  his  log-book  and  journal;  on  pain  of 
500 1  in  like  manner.     26  G,  2.  c.  b.  f.  if, 

8.  And  all  perfons,  liable  to  perform  quarentine,  {hall  Obedience  b- 
be  fubje£t  to  fuch  orders  as  they  fhall  receive  from  the  offi-  ^°^'^^^' 

cer  authorifed  to  fee  it  performed  ;  who  fliall  have  power 
to  inforce  obedience,  and  in  cafe  of  neceffity  to  call  others 
to  their  affiftance.     26  G.  2.  c.  6./.  9. 

9.  And  any  officer  of  the  cuftoms,  or  others,  direfled  to  Ships  boat:  rray 
take  care  of  the  quarentine,  may  feize  any  boat  belonging  ^^^^'^^^^' 

to  fuch  vefTel,  and  detain  the  fame  till  quarentine  be  per- 
formed.    9  An,  c,  2. 

10.  And  if  the  commander  of  the  (hip  (hall  go  himfelf,  Penalty  of  (luit- 
or  permit  any  feaman  or  paffenger  to  go  on  fhore,  or  on  ''"Stheftjp, 
board  any  other  veflel,  during  the  quarentine,  without  li- 
cence of  the  perfon  having  charge  of  the  quarentine;  the 

ihip  and  tackle  (hall  be  forfeited  to  the  king.     9  An,  c.  2. 

And 


And  if  any  perfon  fhall  come  en  ftiore,  or  go  aboard  any 
other  (hip  ;  the  perfons  appointed  for  feeingquarentine  duly 
performed,  may  compel  him  to  return  and  continue  during 
thequarentine:  And  fuch  perfon  fo  leaving  fuch  fhip,  and 
being  thereof  (after  expiration  of  the  quarentine)  convided 
by  oath  of  one  witnefs,  before  one  Jufticenear,  fliall  forfeit 
not  exceeding  20 1,  to  be  paid  immediately  to  fuch  juftice, 
who  may  reward  the  informer  thereout  not  exceeding  a 
third  part,  and  pay  the  remainder  (charges  dedu(5l;ed)  to 
the  poor  of  the  parifh  where  the  conviflion  (hall  be  ;  and 
in  default  of  payment,  he  may  commit  him  to  the  houfe  of 
CorretSion,  (o  be  kept  to  hard  labour  not  exceeding  one 
month.     9  An,  c  2. 

And  by  the  26  C  2.  c.  6.  If  the  mafter  fhall  quit,  or 
knowingly  permit  any  perfon  to  quit  the  fhip,  by  going  on 
fhore,  or  on  board  any  other  vefiel,  before  the  quarentine 
ihall  be  performed,  unlefs  in  fuch  cafes  as  (hall  be  permit- 
ted by  the  orders  concerning  quarentine ;  or  if  he  (hal! 
not,  in  convenient  lime  after  notice,  caufe  the  vefiel  and 
lading  to  be  conveyed  to  the  place  appointed  for  quaren- 
tine, he  (hall  forfeit  500 1,  half  to  the  king,  and  half  to 
him  that  (liall  fue:  And  if  any  perfon  (hall  fo  quit  fuch 
fhip,  all  perfons  by  any  kind  of  force  may  compel  him  to 
return  ;  and  he  (hall  for  fuch  offence  be  imprifoned  fix 
months,  and  forfeit  20©),  half  to  the  king,  and  half  to  him 
that  (hall  fue.  /.  5. 
Perlonsgoing  1 1.  And  if  any  perfon  (hall  go  onboard,  and  return 

aboard.  from  any  (hip,  during  the  quarentine,  without  fuch  licence ; 

he  may  be  compelled  by  the  perfons  appointed  as  aforefaid, 
to  return  and  continue  on  board  during  fuch  quarentine  ; 
and  the  mafler  of  fuch  (hip  (hall  there  keep  and  maintain 
him.     9  /in.  c,  2. 
In  what  cafe  12.  When  any  part  of  Great  Britain,  Ireland^  Guernfey^ 

iTali'nof  be'al.  J^^'fiy^  Aldemey,  Safk,  or  Man,  France,  Spain,  Pcrtugal,  or 
lowed  to  fail,  the  low  countrics  (hall  be  infefted,  the  king  by  pro- 
clamation may  prohibit  ail  fn^all  boats  and  veflels  under 
the  burden  of  20  tons,  from  failing  out  of  port,  till  fecu- 
rity  be  fiffi:  given  by  the  mafter,  to  the  fatisfailion  of  the 
principal  officer  of  the  cuftoms,  or  chief  magiftrate  of  the 
port,  by  bond  to  the  king  with  fureties,  in  the  penalty  of 
300!,  that  he  (hall  not  go  to  or  touch  at  any  place  men- 
tioned in  the  proclamation  ;  and  that  the  mafter  and  every 
mariner  and  pafTenger  (hall,  during  the  time  aforefaid,  not 
go  on  board  any  other  vefiel  at  fea  ;  and  that  he  (hall  not 
permit  any  perfon  to  come  on  board  fuch  boat  or  vefiel  at 
fea;  and  (hall  not  receive  any  goods  out  of  any  other  vef- 
iel; for  which  bond  no  fee  (hall  be  taken.  And  if  fuch 
2  boat 
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boat  or  vefiel  fhall  fail  before  fuch  fecurity  given,  the 
fame,  together  with  the  tackle  and  furniture,  flwll  be  for- 
feited to  the  king  ;  and  the  mafter  and  every  mariner  there- 
in, being  thereof  conviiied,  on  bis  appearance  or  default, 
on  oath  of  one  witnefs^  by  one  juftice  where  the  offender 
(hall  be  found,  ihall  forfeit  20 1,  half  to  the  informer,  and 
half  to  the  poor  of  the  parifh  where  the  offender  fhall  be 
found  by  diftrefs  ;  and  for  v/ant  of  fiifScient  diftrefs  to  be 
committed  to  prifon   for  three  months.     26  G,  2.  c.  6. 

J 3.  Whenever  the  king,  with  the  advice  and  confent  of  Lazarets  to  be 
parhament,  fhall  dire6l  lazarets  to  be  provided,  for  receiv-  appointed. 
ing  of  perfons  obliged  to  perform  quarentine,  or  for  airing 
of  goods,  it  fhall  be  lawful  to  eredl  the  fame,  either  in  any 
walle  grounds  or  commonSt  or  where  there  are  not  fuffi- 
cient,  in  the  feveral  grounds  of  any  perfon  whatfoever,  not 
being  a  houfe,  park,  garden,  orchard,  yard,  or  planted 
walk,  or  avenue  to  a  houfe,  paying  for  the  fame  as  fhall 
be  agreed  on  between  the  perfons  intereflcd,  and  any  two 
perfons  appointed  by  the  king  under  his  fign  manual  ;  and 
if  they  cannot  agree,  then  the  faid  two  perfons  fhall,  30 

,  days  before  the  fefiioDs,  give  to  the  occupier  a  notice  in 
writing,  defc»ibing  the  quantity  of  ground,  and  purporting 
that  the  confideration  for  the  fame  will  be  fettled  by  a  jury 
at  fuch  feflions.  And  thejufiices  there,  on  proof  of  fuch 
notice  fhall  charge  the  jury  which  fhall  attend  there  (or 
fome  other  jury  to  be  then  ami  there  impanelled  and  re- 
turned by  the  fheriff  without  fee)  and  caufe  to  be  fworn, 
well  and  truly  to  afTefs  the  value  of  fuch  grounds,  to  whom 
the  parties  m-iy  have  their  lawful  challenges ;  and  the  ver- 
di(Sl  of  the  faid  jury,  and  the  judgment  of  the  juflices 
thereupon,  fhall  be  conclufive,  and  finally  bind  all  parties ; 
and  thereupon  the  king  fhall  hold  fuch  grounds  for  fuch 

.  term  as  he  fhall  judge  necefTary,  paying  for  the  fame  fuch 
rent  or  other  confideration  as  fhall  be  fo  afTelTed.  26  G,  2. 
c.  6.  /.  6.  And  by  the  12  G.  3.  c.  57.  the  lords  of  the 
treafury  may  contradf  for  an  abfolute  purchafe  of  fuch  lands, 
mefTuages,  and  tenements,  to  be  vefled  in  the  crown  un- 
alienably  :  And  if  the  parties  cannot  agree,  the  price  flial! 
be  fettled  at  the  fefHons  as  aforefaid,  on  giving  like  notice 
to  the  owner. 

And  the  officers  authorifed  to  put  in  execution  fuch  or- 
ders as  aforefaid,  fhall  caufe  all  perfons  obliged  to  perform 
quarentine,  and  all  goods  comprized  in  fuch  orders,  to  re- 
pair or  be  conveyed  to  fome  of  the  faid  lazarets,  or  to  fuch 
other  places  as  fhall  be  provided  according  lo  fuch  orders, 
26  G.  2.  c.  6./.  7. 

And 
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Perfons  entering 
lazarete,  not  to 
return  till  qua- 
rentine  per- 
formed. 


Afleflment  for 
relief  of  perfons 
infedled. 


And  if  any  perfon  (hall  refufe  or  negle(5l  to  repair,  with- 
in convenient  time  after  notice,  to  the  lazaret  or  other  place 
appointed,  or  fl^all  efcape  or  attempt  to  efcape  from  thence, 
before  quarentine  performed  ;  the  watchmen,  and  other 
perfons  appointed  to  fee  quarentine  performed,  by  force 
may  compel  him  to  repair  or  return  thither  :  and  every 
perfon  fo  refufing  or  negledling  to  repair  thither,  and  alfo 
every  perfon  a6lualiy  elcaping,  fhall  be  guilty  of  felony 
without  benefit  of  clergy,     id.  J,  8. 

14.  And  if  any  perfon  not  infeded,  nor  liable  to  perform 
quarentine,  fhall  enter  any  lazaret,  or  other  fuch  place, 
and  fhall  return  or  attempt  to  return,  unlefs  as  permitted 
by  fuch  orders ;  the  watchmen,  or  other  perfons  appointed, 
by  force  may  compel  him  to  return  and  perform  quarentine : 
and  if  he  fliall  actually  efcape  before  he  hath  performed  the 
fame,  he  fhall  be  guilty  of  felony  without  benefit  of  clergy. 
id./.  10. 

15.  And  the  mayor,  head  officers,  and  juflices  of  the 
peace  of  every  city,  borough,  town  corporate,  and  places 
privileged,  or  any  two  of  them,  may  aflefs  every  inhabitant, 
and  all  houfes  of  habitation,  lands,  tenements,  and  here- 
ditaments, for  the  reafonable  relief  of  perfons  infeded 
with  the  plague,  or  inhabiting  in  infedled  houfes,  and  levy 
the  fame  by  warrant ;  and  if  the  party  to  whom  the  war- 
rant is  direded  fhall  not  find  any  goods  to  levy  the  fame, 
then  upon  return  thereof,  they  (hall  by  warrant  caufe  the 
perfon  to  be  arrefled,  and  committed  to  gaol  till  he  fhall 
pay.     17.C.31./2,  3. 

And  if  the  inhabitants  of  fuch  place  fliall  find  themfelves 
unable  to  relieve  all  fuch  perfons,  then  on  certificate  there- 
of by  the  faid  magifirates  or  two  of  them,  to  the  juftices 
of  the  county  of  or  near  the  faid  city  or  other  place,  or  to 
two  of  them,  they  may  tax  the  inhabitants  of  the  county 
within  five  miles  of  the  place  infefted,  at  fuch  weekly  fums 
as  they  fhall  think  reafonable,  to  be  levied  by  their  warrant 
by  fale  of  goods,  and  in  default  thereof,  by  imprifonment 
as  aforefaid.     id.f.  4. 

And  if  the  infe£iion  fhall  be  in  a  town  where  there  are 
no  juftices,  or  in  a  village  or  hamlet ;  then  two  juftices 
of  the  county  may  aflefs  the  inhabitants  of  the  county, 
within  five  miles  of  the  place  infeded,  at  fuch  weekly  fums 
as  they  fhall  think  fit,  for  the  reafonable  relief  of  per- 
fons infedled ;  to  be  levied  by  their  warrant  by  fale  of 
goods,  and  in  default  thereof  by  imprifonment  as  aforefaid, 

/•5. 

All  which  faid  taxes  (hall  be  certified  at  the  next  quarter 

feffions,  for  fuch  town  or  county  refpe£tively  j    and  there 

they 
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they  may  order  the  fame  to  continue,  or  be  enlarged  or  ex- 
tended to  any  other  part  of  the  county,  or  otherwife  deter- 
mined,   f,  6. 

Officer  making  default  in  levying  the  fame,  fhall  forfeit 
los,  to  be  employed  to  the  charitable  ufes  aforefaid.  /.  6. 
But  it  is  not  faid  how  this  penalty  fhall  be  levied. 

16.  And  the  juftices,  mayors,  and  other  head  officers  Searchers  for 
may  appoint  within  their  limits  fearchers,  watchmen,  ex-  places mfefted. 
aminers,  keepers,  and  buriers  for  the  places  infedled  j  and 

give  them  diredions,  and  fwear  them  for  the  performance 
thereof,     j  J.  c.  ^i-f-  9- 

17.  If  any  perfon  fhall  conceal  from  the  officers  of  quaren-  Secreting  goodj 
tine,  or  convey  any  letters  or  goods  from  any  fhip  under  ^P^"  quaien- 
quarentine,  or  from  any  lazaret  j  he  fhall  be  guilty  of  fe- 
lony without  benefit  of  clergy.     26  G,  2.  c.  6./,  iS. 

18.  If  any  officer  or  other  perfon  fhall  imbezil  or  da-  Damaglnggocdi. 
mage  any  goods  performing  quarentine,  he  fhall  pay  treble 

damages  with  full  cofls.     26  G.  2.  c.  b.  f,  11. 

19.  After  quarentine  performed,  and  on  proof  thereof  DIfcharge  after 
by  the  oaths  of  the  mailer  and  two  other  perfons  of  the  ^"»f«"t»"«  V"' 
fhip,  or  by  the  oaths  of  two  credible  witneffes,  before  the 
cuftomer,  comptroller,  or  collector  of  that  or  the  next  port, 

or  their  deputies,  or  a  juftice  near,  and  that  the  vejjel  and 
every  fuch  p^r/^?z  are  free  from  infeflion;  and  after  pro- 
ducing a  certificate  thereof  figned  by  the  chief  officer  who 
fuperintended  the  quarentine;  fuch  officer  of  the  cuftoms, 
together  with  the  faid  juftice,  fhall  give  a  certificate  there- 
of ('^r(?////\  and  thereupon  the  vefTel  and  every  fuch  per- 
fon fhall  be  liable  to  no  farther  reftraint.     26  G,  2.  c.  6. 

And  all  goods  liable  to  quarentine  fhall  be  opened  and 
aired,  as  by  fuch  orders  fhall  be  diredted  ;  and  after  fuch 
order  hath  been  complied  with,  and  a  certificate  thereof 
given  by  the  chief  officer  appointed  to  fuperintend  the  qua- 
rentine and  airing  of  fuch  goods,  and  proof  made  thereof 
by  the  oaths  of  two  witnefles,  before  the  cuftomer,  comp- 
troller, or  collector  of  the  next  port,  or  any  of  their  depu- 
ties, or  any  juftice  living  near;  on  certificate  and  return 
of  fuch  proof  by  fuch  cuftomhoufe  officer  to  the  commif- 
fioners  of  the  cuftoms,  they  or  two  of  them  by  their  order 
fhall  difcharge  the  fame,    f,  15. 

And  if  any  perfon  fhall  take  any  fee  for  fuch  oath,  order, 
or  certificate  ;  he  fhall  forfeit  lool,  half  to  the  king,  and 
half  to  him  that  fhall  fue.     f.  16. 

And  if  any  fuperintendant  of  the  quarentine,  or  watch- 
man, fhall  in  fuch  cafe  give  a  falfe  certificate;  he  fhall  be 
guilty  of  felony  without  benefit  of  clergy,    f.  17. 

Note  5 
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Note  ;  the  abovementioned  a£t  of  the  9  An.  was  repealed 
by  the  7  G.  Ji.  i,  c.  3.  but  was  revived  by  the  8  G.  c.  8. 
which  ena6ls,  that  neither  the  faid  ftatute  of  the  7  G.  nor 
any  thing  therein  contained,  fhali  continue  in  force  longer 
than  Alar.  25,  1723. 


i.rp  VERY  perfon  whoTftall  for  hire,  gain,  or  reward, 
^-^  a£t,  or  caufe  to  be  acled,  any  play  or  other  enter- 
tainment of  the  ftage,  or  any  part  therein,  if  he  ftiall  have 
no  legal  fettlement  where  he  aifts,  without  authority  from 
the  kin'T  or  the  lord  chamberlain,  {hall  be  deemed  a  rocue 
and  vaiiabond  within  the  12  An,  (which  a6t  is  repealed  ; 
but  the  fame  is  re-enacled  by  the  i']  G.  2.  f.  5.)  10  G.  2. 
<.  28./.  I. 

Or  otherwife  he  fhall  forfeit  50 1  ;  in  which  cafe  he  (hall 
not  alfo  fufftr  as  a  vagrant,    f.  2. 

2.  And  if  any  play,  or  part  thereof,  be  a£ied  in  any 
place  where  wine,  ale,  beer  or  other  liquors  fhall  be  fold, 
the  fame  (hall  be  deemed  to  be  acied  for  gain,  hire,  and 
reword,     f.  7. 

3.  And  no  perfon  fhall  for  hire,  gain,  or  reward,  zQ.  or 
caufe  to  be  acced  any  new  play,  or  any  part  therein,  or  any 
new  part  added  to  an  old  play,  or  any  new  prologue  or  epi- 
logue, unlefs  a  true  copy  thereof  be  fent  to  the  lord  cham- 
berlain, 14  days  before  the  acting,  together  with  an  ac- 
count when  and  where  it  is  intended  to  be  a<5led,  figned 
by  one  of  the  managers,    f.  3. 

And  the  lord  chamberlain  may  prohibit  the  fame  as  he 
thinks  fit;  and  if  any  perfon  fhall  a£t  without  fuch  copy 
being  fent,  or  againft  fuch  prohibition,  he  fhall  forfeit  50 1, 
and  the  licence  of  the  playhoufe  Ihall  be  void,    f,  4. 

4.  And  no  perfon  fliall  be  authorifed  to  a6t,  except 
xviihin  the  liberties  of  the  city  of  IFeJlh^in/iery  and  where 
the  king  fliail  refide.    /  5. 

5.  Ail  the  faid  pecuniary  penalties  may  be  recovered  in  the 
courts  at  IVejiminJler  \  or  before  twojuflices,  by  the  oath 
of  one  witnefs,  or  confeffion,  to  be  levied  by  diftrefs  ;  and 
for  want  of  fufficient  diftrefs,  the  offender  to  be  committed 
to  the  houfe  of  corredlion,  not  exceeding  fix  months,  to  be 
kept  to  hard  labour;  or  to  the  common  gaol,  not  exceed- 
ing fix  months,  without  bail  or  mainprize  :  Perfons  ag- 
grieved 
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grieved  by  order  of  the  juftices  may  appeal  to  the  next  fef- 
fions  :  The  faid  penalties  to  be  diftributed,  half  to  the  in- 
former, and  half  to  the  poor.    f.  6. 

But  by  fpecial  a61s  of  parliament  playhoufes  are  permit- 
ted to  be  erei^ed  in  particular  places. 

Plate.     See  CBycifj* 
Poifon,     See  l^omiciDc. 


"D  IG  AMY  is,  where  a  man  has  two  wives  fucce/fively  ; 
^  Polygamy,  Vv'here  he  hath  (everal  vi'ives  at  the  fame 
time:  but  they  are  commonly  confounded  one  with  the 
other, 

^"j  the  1  ya^  c.  \\.  If  any  per  [on  within  h'ls  majeftfi  do- 
minions of  Engiand  aw*^  Wales,  being  married^  foa II  marry 
any  perjon^  the  former  hvjband  or  wife  being  alive  j  every  fuch 
offence  Jhall  be  felony,  (tnd  the  peifon  fo  offending  Jhall  fi^fftt 
death  as  in  eafes  cf  fel^\  and  JI}all  be  tried  in  the  county 
where  he  or  Jhe  was  apprehended^  as  if  the  offence  had  been, 
committed  injuch  county. 

Provided^  that  this  f)all  net  extend  to  any  perfon^  whofe  huf^ 
band  or  wife  Jha'l  be  continually  remaining  beyond  the  Jeas  for 
[even  years  together : 

Or  whofe  hufbandor  wife  Jhall  ahfent  him  or  herfelf  the  one 
from  the  other.,  for  feven  years  together^  in  any  part  within  hit 
majejtys  dominions.,  the  one  of  them  mi  knowing  the  other  to  be 
living  within  that  time  : 

Provided  alfo,  that  this  Jhall  not  extend  to  any  perfon  that 
Jhall  be  at  the  time  of  fuch  marriage  divorced  by  any  ftntence  in 
the  ecclefiaflical  court : 

Or  to  any  per  Jon  where  the  former  marriage  hath  been  by 
fentence  in  the  ecclejiajl'ical  court  declared  to  be  void  and  of  no 
effea  : 

Nor  to  any  per  Jon  by  reafon  of  any  former  marriage  had  or 
made  within  age  of  conjent. 

Provided  alfo,  that  no  attainder  for  this  offence  made  felony 
iy  this  aSi.,  Jhall  work  any  corruption  of  bloody  lof  of  dovjer^  or 
difmherifon  of  heirs. 

If  any  psrfon  within  his  majeftfs  dominions,  of  England 
and  Wales]  If  thg  firft  marriage  was  beyond  Tea,  and  the 

Utter 
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latter  in  England,  the  party  may  be  indl£led  here,  becaufe 
the  latter  marriage  makes  the  offence ;  but  if  the  firft  mar- 
riage  was  in  England,  and  the  latter  beyond  Tea,  itfeemeth 
that  the  offender  cannot  be  indided  here,  becaufe  the  offence 
was  not  within  the  kingdom.     Kely.  79,  8q. 

BeifJg  ?!}anied'\  This  extends  to  a  marriage  de  fa^Oy  or 
voidable  by  reafon  pf  confanguinity,  affinity,  or  fuch  liicej 
for  it  is  a  marriage  in  judgment  of  law  until  it  be  avoided  ; 
and  therefore,  though  neither  marriage  be  de  jure^  yet 
they  are  within  this  ftatute.     3  hft.  88. 

But  there  muft  be  adual  proof  of  the  marriage;  for  in 
this  cafe  the  circumftances  of  cohabitation  and  reputation 
are  not  fufficient.     Bur,  Mansf.  2057. 

Shall  marry  any  perforin  ihe  former  hujband  or  -wife  being 
alive']  If  a  man  marrieth  a  wife,  and  then  marrieth  ano- 
ther the  former  wife  being  living,  and  then  fuch  firft  wife 
dying  he  marrieth  a  third  the  fecond  wife  being  living  ; 
this  marrying  of  the  third  is  not  felony,  becaufe  the  mar- 
riage with  fuch  fecond  wife  was  merely  void  :  but  other- 
wife  it  would  have  been  if  he  had  married  the  third,  the 
firft  and  true  wife  being  living,     i  H,  H,  693, 

Every  fuch  offence  fhall  he  felony]  And  fuch  fecond  mar- 
riage is  merely  void.     3  Inft.  88. 

And  ihe  perfonfo  offending  fhall  fuffer  death  as  in  cafes  of 
felony']  Yet  he  {hall  have  the  benefit  of  clergy;  the  fame 
being  not  excluded  by  exprefs  words,     3  hft.  8g. 

And  fhall  he  tried]  The  firfi  and  true  wife  is  not  to  be 
allowed  as  a  witnefs  againft  the  hufband;  but  it  feemeth 
clear,  that  the  fecond  wife  may  be  admitted  to  prove  the 
fecond  marriage,  being  not  fo  much  as  his  wife  de  fa<fio, 
1  H.  H.  693. 

In  ihe  county  where  he  or  fhe  was  apprehended]  This  is 
added  only  cumulative  \  for  he  may  be  indi<5ted  where  the 
fecond  marriage  was,  though  be  be  never  apprehended  ; 
and  fo  be  proceeded  againft  to  outlawry,      i  H.  H.  694. 

Shall  not  extend  to  any  perfon,    whofe   hufband  or  wife 

fhall  he  continually  remaining  beyond  the  feas  for  feven  years 

Segeiher]   And  in  this  cafe  notice  that  he  or  (he  is  living, 

is  not  material,  in  refpedt  to  the  commorancy  beyond  fea. 

3  Injl.  88. 

Beyond 
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Beyond  the  feas]  And  this,  although  it  be  within  the  king's 
dominions;  as  in  New  England,  or  Ireland,    i //./!/.  693. 

Or  whofe  hujband  or  wife  Jljali  abfent  him  or  herfelf  the  one 
from  the  other^for  feven  ye-jrs  together,  in  any  part  within  his 
maje/iis  dominions,  the  one  of  them  not  knowing  the  other  to  be 
livivg  within  thnt  time]  So  that  in  this  cafe  notice  is  mate- 
rial, and  makes  the  offence.     3  /«/?.  88. 

Shall  not  extend  to  any  perfon  thatjhall  he  at  the  time  offuch 
marriage  divo'ca  by  any  fentence  in  the  ecdefiafiical  court] 
And  this  ^s  intended  a  divorce  not  a  vinculo  matrimonii, 
for  then  without  tne  aid  of  any  provifo  either  may  freely 
marry;  but  it  muft  be  intended  of  divorces  a  menfa  et 
thoro.      I  H.  H.   694.. 

Nor  to  any  per fo 'I  by  reafon  of  any  former  marriage  had  or 
viad^  within  the  age  of  conjent]  If  the  man  be  above  fourteen 
2nd  the  wife  under  twelve,  or  if  the  wife  be  above  twelve 
and  the  man  under  fourteen,  yet  may  the  hulband  or  wife 
fo  above  the  age  of  confent  difagree  to  the  efpoufals,  as 
well  as  the  party  that  is  under  the  age  of  confent;  for  the 
ndvantag-  of  difagreement  mufl;  be  reciprocal.  And  fo 
it  was  icfolved  by  the  judges  and  civilians,  T.  42  Eliz, 
in  the  King's  Bench,  in  a  writ  of  error  between  Babington 
and  Warner.  So  as  if  either  party  be  within  age  of  confent, 
it  is  no  former -marriage  within  this  aft.    3  Inji.  89. 

Pond.     See  dDatUe* 
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/CONCERNING  the  binding  and  ordering  of  pariih 
^   and  other  apprentices,  fee  tide  ^ppjClXtiCC0* 

Concerning  the  filiation  and  maintenance  of  baftard 
children,  fee  title  ^attartJgf, 

Concerning  the  ordering  of  fervants,  and  other  work- 
men and  labourers,  fee  title  ^CCiJantjS* 

For  thefe  do  fall  iii  with  this  title,  no  further  than  as 
they  happen  to  become  poor ;  Upon  which  account,  their 
fettlements  are  here  treated  of;  but  nothing  otherwife  in 
particular  concerning  them. 

Vol.  in.'  U  It 


^o6  pOOj,     (OVcrfeers,) 

Tt  is  to  be  noted  in  this  place,  that  the  ftatute  of 
22  G.  3.  c.  83*  eftabliflies  many  new  regulations  with 
regard  to  the  maintenance  of  the  poor;  but  as  that  ftatutc 
leaves  it  optional  in  any  parifh  or  other  place  whether 
they  will  adopt  thefe  regulatioirs  or  continue  in  the  prefent 
mode,  it  is  jucged  rcquiSte  for  the  prefent  to  preferve  this 
title  unaltered,  further  than  by  inferting  at  the  end  of  it 
an  account  of  the  faid  ftdtute  of  22  G.  3^  which  being, 
as  it  were,  in  its  probationary  ttate,  r-emains  as  the  fubje<9t 
ef  future  confKkrjstijwi. 


Of  this  e?ttenfive  title,  it  is  propofed  to  treat  in  the 
following  order :  That  is  to  fay, 

I.  Concerning   the   appointment  of    overfceis. 
with  their  duty  thereupon. 

II.  Of  fettlements. 

III.  Of  removals. 

IV.  Of  the  poor  rate,   and  other  helps  toward-r 
their  relief.^ 

V.  Of  the  relief  and  ordering  of  the  poor. 

VI.  Of  the  overfeers  account. 

VII.  Penalty   of  overfeers   fir   the  negleft  of 
their  duty. 

VIII.  Indemnity  of  overfeers  in  the  performance 
of  their  duty. 


L    Appointment 


of    overfeers,  with   their  duty 
thereupon. 


:ki  s  and  lown- 


iBpointmentof  j.  Anciently,  the  mainterrance  of  the  poor  was  chiefly 
.v*.rfe<-rs  in  pa-  ^^  ecckfiaftical  concern.  A  fourth  part  of  the  tithes  in 
every  parift)  was  fet  apart  for  that  purpofe.  The  minifter, 
under  the  bifnop.  Had  the  principal  dire£lion  in  the  difpofaJ 
thereof,  afTifted  by  the  churchwardens  and  other  principal 
inhabitants.  Hence  naturally  became  eftabliflied  the  paio- 
chial  fetilement.     Afterwards,  when  the  tithes  of  many  of 

the- 


ff"*-^ 


|500?*     (Overfeers.)  307 

the  pari  flies  became  appropriated  to  the  monafteries,  thofe 
focieties  had  fome  fhare  likewife  (by  reafon  of  the  faid 
tithes,  and  other  donations  for  that  purpofe)  in  the  relief  of 
the  poor.  And  the  reft  was  made  up  by  voluntary  contri- 
butions.  By  the  ftatute  of  the  27  H.  8.  c,  25.     The 

(hurchwardenSj  or  two  other  of  every  parifli,  were  to  make 
colUoiions  for  the  poor,  on  fund  ays. — By  the  5^6  Ed.  6. 
c»  2.  The  mmijier  and  chnrchzvar dens  were  annually  to  ap- 
point two  able  perfons  or  more  to  be  gatherers  and  colter! crs  of 

alms  for  the  poor. By  the  5  El,  c,  3.  The  parijhionen 

were  to  chufe  the  faid  colle^ors  and  gatherers  for  the  poor. — = 
By  the  14  El.  c.  5.  The  ju/lices  were  to  appoint  colleSiors 
for  the  poor  within  every  parifli  ;  and  were  alfo  to  appoint 
the  OtJCCCctr  of  the  poor,  whofe  ofHce  was  nearly  the  fame 
as  it  is  at  prefent,  except  only  for  coUediing  the  money, 
which  was  done  by  the  aforefaid  gatherers  ox  colle£iors. — By 
the  18  EL  c,  3.     The  juftices  were  toappoint  co//^/?(5ri  and 

0Oi3CrnOJ2(    of  the   poor, By  the   39   El.  c.   3.  The 

churchwardens  of  every  parifli,  and  four  fubjlantial  houjhold- 
ers  there,  being  fubfidy  men,  or  for  want  of  fubfidy  men, 
four  other  fubftantial  houflioiders,  to  be  nominated  yearly 
in  Eajier  week  by  two  juftices  (i  Q_)  were  to  be  called 
cverfeers  of  the  poor  of  the  fame  parifli. And  fo  it  conti- 
nues with  fome  fmall  variation,  by  the  ftatute  of  the  43  EL 
c.  2.  as  followeth : 

7^e  churchwardens  of  every  parijh,  and  four ^  three,  or  two 
fuhjlantial  houjhlders  there^  as /hall  be  thought  meet ^  having  ^ 

reJpeSf  to  the  greatnefs  of  the  parijh,  to  be  nominated  yearly  in 
Eafter  week^  or  within  one  mcnth  after  Eafter,  under  the  hand 
or  feal  of  tiuo  or  more  jujlices  of  the  peace  in  the  fame  county^ 
whereof  one  to  he  of  the  quorum,  dwelling  in  or  near  the  parijh 
or  divifion^  fimll  be  called  overfters  of  the  poor  ofthefameparijh. 
43  El.  c.  2.  f.  I. 

And  by  the  13  &  14  C.  2.  f.  12.  Whereas  the  inhabit" 
ants  of  Lancafliire,  Cheftiire,  Derbyfliire,  Yorkfliire, 
Northumberland,  the  bijhoprick  of  Durham,  Cumberland, 
fl«^  Weltmorland,  and  many  (^iher  Ciunties  in  England  and 
Wales,  by  reafon  of  the  largenef  of  the  parijhes,  cannot  reap 
the  benefit  of  the  faid  a^  of  the  43  El.  //  is  enatied^  that  all 
and  every  the  poor,  needy.,  impotent.^  and  lame  perfonsy  within 
every  townjhip  or  village  within  the  feverat  counties  aforefaid, 
/hall  be  maintained.^  provided  for.,  and  fet  en  work^  vjithin  the 
feveral  and  refpeSiive  town/hip  and  village.,  wherein  he  fnall  in- 
habit ^  or  wherein  he  was  lafl  lawfully  fettled  ;  and  there  /hall 
be  yearly  chofen  and  appointed  two  or  more  overfeers.,  u  ithin 
every  of  the  faid  townpnpsor  villages  rejpcuiively,     f.  2i. 

U  2  And 
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And  by  the  17  G.  2.  c,  38.  In  every  toivnflnp  or  pla:c 
where  there  are  no  churchwardens^  the  overfeers  alone  may  a6i 
in  all  refpe£isy  as  churchwardens  andoverfeers  may  do  in  other 
places,  by  virtue  of  this  or  any  former  aSi»     f.  I5. 

And  if  any  overfeer  fhall  die.,  or  remove,  or  become  infolvent., 
before  the  expiration  of  his  office,  two  jujiices  (on  oath  thereof 
made)  may  appoint  another  in  his  /lead.     f.  3. 

And  if  in  any  place  there  fhall  he  no  fuch  nomination  cf  over- 
feer s  aiis  before  appointed^  every  jufiice  of  the  divi fun  fhall  for- 
feit ^  I  to  the  poor  cf  juch  place,  to  be  levied  by  the  churchwar- 
dens andoverfeers^  or  one  cf  them,  by  difirefs,  by  warrant  from 
the  fefft'.ns.     43  El.  c.  2.  f.  10. 

The  churchwardens^  Thefe  (as  is  above  obferved)  wer« 
overfeers  of  the  poor  long  before  this  ftatute  of  the  43  El, 
And  hereby  they  need  no  formal  appointment  to  the  office 
of  overfeer,  but  the  ftatute  declares  them  to  be  fuch,  and 
req  lires  others  to  be  added  to  them  by  the  nomination  of 
thejuftices. 

Of  every  parijh]  In  the  cafe  of  the  King  againft  Seven 
and  Amcld,  T.  29  b^  30  G.  2.  two  juftices  appointed 
Seven  and  Am-Ad,  fubftantial  houfholders  in  the  precin/^  of 
the  Tower  within,  otherwife  coiled  the  parifh  of  St.  Peter  ad 
'vincula,  to  be  overfeers  of  the  poor  of  the  faid  precinH.  It 
waspbjeded,  that  this  appointment  is  not  warranted  by  the 
ftatute,  which  requires  that  the  churchwardens  of  every 
parifti,  and  four,  three,  or  two  fubftantial  houfhoiders 
there,  ftiall  be  appointed  overfeers  of  the  poor  of  the  fams 
parifh.  Mr.  Juftice  Denifon  delivered  the  refolution  of  the 
court  (Ryder  Cb.  J.  being  dead,  but  concurring  with  the 
other  juftices  before  his  death)  :  This  is  not  a  good  ap- 
pointment under  the  43  EL  c.  2.  which  requires  them  to 
be  appointed  within  a  parifh;  neither  is  it  good  within  the 
ftatute  of  13  i3'  J4  C.  2.  c,  12.  which  fays,  that  there 
(hall  be  yearly  appointed  two  or  more  overfeers  within 
every  townfhip  and  village  refpedtively.  PrecinSf  is  a  word 
of  ambiguous  fignification  ;  it  is  not  a  boundary  of  any 
parifli  or  vill  ;  it  may  be  more  than  a  parifti,  or  may  be 
lefs.  If  it  was  a  parifh  or  vill  by  reputation,  it  might  have 
been  good  (Cro.  Car,  92.  394.)  5  '^tit  the  court  cannot 
intend  this  precin£t  to  be  a  vill,  and  the  words  of  the  ftatute 
ought  to  be  purfucd.  Neither  will  the  words  otherwife 
called  the  parifh  of  St.  Peter  ad  vincula,  aid  the  want  of  this 
in  the  appointment  :  for  in  all  conftru6lions  of  alias  diS}\ 
the  words  that  go  before  the  alias  diSf  muft  be  prefumed 
to  be  true  ;  as  in  an  indidment,  the  addition  of  the  party 
not  coming  till  after  the  alias  di£V  will  vitiate  the  indicft- 

ment, 
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irient,  for  what  precedes  the  oUas  diSf  is  the  (rue  and 
proper  appellation.  U  in  this  cafe  the  aiioi  dtff  had  come 
after  the  parifh  of  St,  Peter,  it  would  have  done.  And  ibe 
appointment  was  quafiied.      AL  S. 

Parijh']  E,  8  G.  King  and  the  inhabitants  of  Rufford.  A 
viandamus  was  diredled  to  the  juftices  of  the  peace  of  the 
county  oi  Nottingham,  reciting  that  within  the  viij  of  Ruf- 
fordt  in  the  foreft  of  Sherwood^  there  are  divers  fubftantial 
freeholders,  able  to  contribute  to  the  maintenance  of  the 
poor,  and  that  there  are  no  churchwardens  or  overfeers  to  i 

make  a  rate,  and  that  there  are  poor  unprovided  for  ;   there- 
fore it  commands  them  to  appoint  overfeers.     They  return 
that  the  vill  of  Ruff'jrd  is  part  of  no  parifh,  but  time  out  of 
mind  has  been  extraparochial,  without  church,  chapel,  or 
parochial  rites,   and  that  there  never  have  been  any  over- 
feers of  the  poor  ;  and  for  that  caufe  they  cannot  appoint. 
And  there  having  been  only  an  extrajudicial  opinion  of  the 
court,  in  the  cafe  of  Dolting  and  Stokciand,  H.  .« i    //«•/.  that 
overfeers  of  the  poor  might  be  appointed  in  an  extraparo- 
chial place  ;  the  court  directed  an  argument,  that  the  point 
might  be  folemnly  determined.     And  afier  argument  and 
confideration  of  all  the  ftatutes  relating  to  the  poor,  the 
court  were  of  opinion,  that  the  powers  given  by  the  43  Et, 
to  be  executed  in  parilhes,  were  by  the  130   14  C  2.  ex- 
tended to  all  townfhips  and  villages,  whether  parochial  or 
extraparochial  :  that  although  molt  of  the  forelts  in  £'n^- 
/flw^  are  extraparochial,  yet  notwithftanding  they  ought  to 
maintain  their  own  poor ;  and  confequently  overfeeis  might 
be  appointed  :   for  which    purpofe  in  this  cafe  a  peremptory 
mandamus  w&s  a wzrded.     Str.   512. 

For  the  ftatute  direfteth  overfeers  to  be  appointed  with- 
in the  feveral  townlhips  and  villages  within  the  feveral 
counties  (without  faying,  within  the  feveral  pari/hes  in  the 
faid  counties);  fo  that  if  it  is  a  townihip  or  village,  and 
fuch  townfhip  or  village  is  within  the  county,  it  fecmeih  not 
to  be  material  whether  it  is  within  zny  pa? ijlj  or  nor. 

But  a  townfhip  or  village  it  muft  be.  As  in  the  cafe  of 
Denkam  and  Dalham,  E.  8  G.  2.  The  queftion  was, 
whether  Southwold  park,  being  an  extraparochial  place, 
confifling  of  two  houfes,  and  about  300  acres  of  land,  was 
fuch  a  place  as  was  liable  to  maintain  iis  own  poor.  By 
the  court.  It  is  now  a  fettled  point,  that  the  juflices  may 
appoint  overfeers  in  extrapaiochial  places,  but  fuch  place 
muft  come  under  the  notion  of  a  town  or  village.  It  is 
difficult  to  define  exaftly  what  is  a  townftiip  or  village  j  this 
muft  be  left  to  the  judgment  of  the  court,  upon  the  cir- 
U  \  cumflancei 
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cumftances  of  the  cafe  ftated.  The  notion  of  a  village  ac- 
cording to  the  ancient  law,  is  a  tithing  confifting  of  ten 
families,  and  the  conflable  properly  is  the  head  of  the  tith- 
ing. By  the  43  Eliz.  there  muft  in  every  place  be  at  leafl 
two  overfeers }  and  where  there  are  only  two  houfes,  the  . 
whole  parifli  in  fuch  cafe  muft  be  perpetual  overfeers,  and 
there  is  no  perfon  over  whom  they  can  have  jurifdi£lion, 
nor  any  to  chufe  them  but  themfelves.     And  it  was  ad-  1 

judged,  that  two  houfes  are  not  within  the  rule,  io  as  to 
come' within  the  notion  of  a  townfhip  or  village.  And  the 
like  was  faid  to  have  been  adjudged  in  the  cafe  of  Belvcir^ 
M-  2  G.  2.  where  there  were  two  houfes,  the  duke  of 
Rutland\  and  an  alehoufe.  5/r.  1004.  Burrow's  Settle- 
ment  Cafes.      35, 

So  in  the  cafe  of  St:ke  Prior  zn^Grafton^  E.  JO  G.  2. 
The  manor  oi  Grafton^  an  extraparochial  place,  once  con- 
fining of  a  capital  mefTuage  and  three  keepers  lodges  in  the 
park,  now  difparked  and  confifting  of  five  dwelling  houfes 
and  farms,  occupied  by  five  feveral  tenants,  but  never  hav- 
ing had  any  overftrers  of  the  poor  or  other  officer,  till  the  i 
overfeer  now  appointed  for  the  purpofe  of  the  prefent  re-  ■ 
fnoval,  was  adjudged  by  the  juftices  to  be  a  townfhip  or  vil- 
lage  within  the  ftatute,  unto  which  a  removal  might  be 
made.  Jt  was  moved  to  quafh  the  orders  of  the  juftices, 
and  a  rule  was  made  to  {hew  caufe  ;  and  afterwards  the  lule 
was  made  abfolute,  without  defence.  Burrow^  Settl.  Caf, 
101. 

In  the  cafe  of  K.  and  the  inhabitants  of  Welbeck,  M. 
14  Ct.  2.  A,  mandamui  was  granted,  fuggefling  that  there 
are  feveral  houfliolders  and  farmers  inhabiting  and  refiding 
within  the  village  o{  JVelbeck^  able  to  provide  for  the  poor; 
and  therefore  commands  the  juftices  to  appoint  overfeers  of 
the  poor.  To  this  it  is  returned,  that  Welbeck  is  extra- 
parochial,  and  is  not,  nor  ever  was  reputed  to  be  a  village 
or  townfliip,  and  therefore  they  cannot  appoint  any  perfons 
to  be  overfeers.  And  upon  argument  this  was  held  to  be  a 
good  return.  For  though  it  doth  not  anfwer  the  fuppofal 
of  the  writ,  as  to  there  being  feveral  fubflantial  houfho'ders 
and  farmers  ;  yet  it  anfwers  thepoint  in  the  13  y  14  C  2. 
c.  I  2.  by  faying  it  is  no  townlhip  or  village,  or  reputed  as 
fuch  :  and  it  is  to  fuch  places  only  that  we  can  fend  a 
Wiit.     Str,  1 14-j, 

T.  3  G.  3-  K.  V.  Zhoivler  and  AUe.r.  Two  juftices  ap- 
point Thomas  Showier  and  yohn  A  ier  overfeers  of  the  poor  of 
the  townfLiip  or  village  of  Haugh.  The  fcflions,  upon  ap- 
peal, confirm  the  appointment,  and  ftate  fpeciatly,  that  it 
appears  to  them,  that  the  faid  pLcc  called  Haugh  confifts 
,  of 
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<jf  a  capital  meffiiage,  in  which  Thomas  Showier  In  the  faid  ' 

appointment  named,  with  all  his  family,  dwells;  and  of 
two  fmall  ancient  cotcages  j  and  of  one  other  fmall  cot- 
tage lately  built;  (all  which  cottages  are  let,  along  with 
the  faid  capital  melfuage  and  the  farm  thereunto  belonging, 
to  the  laid  Thomas  ShowUr  ;)  and  of  another  tenement  part 
of  the  faid  capital  mefluage  ;  and  all  of  them  inhabited  by 
families;  and  that  one  of  the  cottages  is  inhabited  by  the 
faid  'John  Atter^  who  is  a  day  labourer,  and  his  family  ; 
and  another  of  the  faid  cottages  is  inhabited  by  another  day 
labourer,  and  his  family^  andthe  other  of  the  faid  cottages 
is  inhabited  by  a  fliepherd  and  his  family;  and  the  tene- 
ment, part  of  the  faid  capital  mefiuage,  is  inhabited  by  a 
poor  widow  and  her  five  children  :  All  which  occupiers  of 
the  faid  cottages,  and  of  the  faid  tenement  part  of  the  faid 
'capital    mefluage,   are    under  tenants   to   the  /aid    Thomas 

ShfLuUr. it  was  moved  to  quaih  thefe  orders,  for  that 

the  facts  Rated  (hew,  that  this  place  is  neither  a  townfhip 

•nor  a  village. And  the  court  werctclearly  and  unani- 

moudy  of  opinion,  that  bbth  thefe  orders  ought-to  be  dif- 
charged.  Lord  Mcns/ieU  ohCervpd^  that  by  this  method  a 
place  might  be  made  into  a  village,  which  in  fa6t  was  not 
•io  ;  and  the  inhabitants  of  ic  might  by  this  contrivance 
withdraw  themfelves  from  contribuiiny  towards  the  fupport 
of  the  poor  of  their  parifh.      Bt^r.  Mansf,   1391. 

Four^  ihree^  or  ttvo]  In  the  cafe  of  K.  and  Hannan,  M, 
13  G.  2.  An  appointment  of  live  overfeers  v/as  thought 
to  exceed  the  diredtion  of  the  ftatute  ;  but  inafmuch  as  the 
13  fe'  14  C.  2.  impowers  the  juftices  to  appoint  two  oc 
mure  (indefinitely)  in  townfhips  or  villages,  and  it  hath 
been  the  cuftom  in  large  parifnes  to  appoint  more  than 
four,  the  court  would  not  aua^h  the  appointment.  Se/f.  C, 
2.    148. 

But  in  the  cafe  of  the  King  againfl  Loxdale  and  others, 
H.  30  G.  2.  on  a  rule  to  (hew  caufe  why  an  appointment 
o{ five  overfeers  for  the  parifh  of  St.  Chad  in  Shrtw/bury 
ihould  not  be  quafhed,  it  being  objected  that  this  appoint- 
ment wa<;  not  warranted  by  the  ftatute  of  the  4.3  £liz,~— 
By  lord  Mar.sfield  chief  juftice:  Upon  reading  the  cafe  of 
the  King  and  Harrwin^  I  find  it  was  prefiTed  in  that  cafe, 
that  the  ufage  had  been  for  more  thiin  four  overfeers  to  be 
appointed  ;  and  Sir  John  S.:range  v/as  inftructed  to  argue 
it  upon  that  head,  on  thic  maxim,  'hat  comrhunis  error 
fac'it  jus.  In  the  printed  cafe  of  trie  King  and  Harman^  it 
is  faid,  the  court  refufed  to  quadi  the  order.  But  this  is 
a  miftake.  Being  deUioiw  to  know  the  ufage  in  a  variety 
■    4J  4  0*^ 
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cF  pan{hes,  we  defired  the  aeenrs  to  inquire  what  had  been 
the  ufage  in  the  large  parifties  in  London  and  IVeJiminper^ 
and  more  particularly  with  r'efpi<St  to  the  different  pariOies 
in  Shrew/bury.  The  refult  is,  in  Shreivjhury  it  appears  there 
are  four  parilhes,  in  which  the  number  of  overfeers  has 
never  exceeded  four  ;  but  the  parifti  of  St.  Chad^  in  which 
the  prefent  difpute  arifes,  has  five  for  one  year  only  :  In  the 
parifh  of  St  Jndrevfs^  Holborrit  there  are  eight  overfeers  ; 
but  then  there  are  three  divifions  there,  and  ovtrfeers  for 
each  J  and  orders  of  removal  are  made  from  one  divifion 
to  another:  In  St.  Giles's,  eight  overfeer^  ;  but  in  1756, 
only  four  were  appointed  by  the  juftires,  and  four  more 
ferve  voluntarily  as  afliftants :  In  other  paiifhes  no  more 
than  four.  This  account  that  has  been  tiiven  us  is  very 
fatisfadory,  for  it  lays  the  ufage  out  of  the  cafe,  and  proves 
it  to  have  been  the  contrary  way.  This  brings  me  to  con- 
fider  what  are  the  authorities  and  judicial  precedents  in  this 
cafe.  And  this  feems  to  be  quite  a  new  and  original  cafe, 
on  which  there  has  never  been  any  judicial  opinion  given. 
There  never  was  any  doubt  till  the  ca(e  of  the  King  and 
Harman  ;  and  there  the  court  gave  no  determination  on 
the  validity  of  the  appointment,  as  appears  by  the  rule 
*'  and  the  court  will  further  contidei  ot  the  order."  The 
cafe  of  the  i^?/?_f  and  Befiand^  //,  18  G.  2.  was  very  dif- 
ferent ffom  this  ;  there  it  was  impolTible  to  have  more  than 
one  overfeer.  But  there  was  no  judicial  opinion  in  that  cafe, 
fo  that  neither  of  thefe  two  cafes  hath  any  determination 
extending  to  the  prefent  cafe.  This  cafe  therefore  being  an 
original  one,  it  muft  be  determined  on  the  true  con<lru6tion 
of  the  ftatute  of  the  43  Eli-z..  which  may  be  called.  The 
great  conftitution  of  the  fyftem  of  law  concerning  the  poor. 
To  incline  the  court  to  conftrue  this  a6t  with  a  latitude, 
two  other  claufes  have  been  mentioned,  that  have  been 
held  merely  directory :  One  is,  with  refpedl:  to  the  time  of 
appointing  ;  now  the  precife  time  is  not  of  the  efTence  of 
the  thing,  where  third  perfons,  and  innocent  ones,  are  af-' 
fe(Sled.  As  in  the  cafe  of  the  tovi'n  of  Laume/ion^  i  Roll's 
Abr.  513.  An  appointment  after  ihe  time  was  held  to  be 
good,  rather  than  defeat  the  intent  of  the  charter,  and  leave 
the  corporation  deftitute  of  a  magiftrate  by  another  con- 
flruftion.  So  in  the  cafe  of  the  King  againft  Sparrow  and 
others  (Sir.  1123.),  where  the  overfeers  were  appointed 
more  than  a  month  after  Eajier\  and  to  have  faid  in  that 
cafe,  that  there  could  not  have  been  an  appointment  after 
the  time,  would  be  to  fay,  that  there  is  no  remedy  for  the 
neglect  of  the  juftices  to  appoint  within  the  time.  The 
other  claufe  is,  to  be  nominated  by  the  juflices  in  or  near. 

This 
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This  is  a  loofe  indefinite  expreffion.  If  a  juftice  lives  20 
miles  off,  if  there  is  none  nearer,  he  muft  be  faid  to  be 
near.  It  is  a  word  of  relation.  I  do  not  fee  how  this 
claufe  could  be  ccnltrued  otherwife.  And  though  foma 
part  of  the  a<2  {hould  be  conftrued  to  bedireftory,  yet  it  can- 
not from  thence  be  inferred  that  the  whole  is  fo.  It  is  a  rule 
of  conftrud^ion,  that  where  perfons  as  juftices,  commif- 
fioners,  or  the  like,  have  a  fpecial  authority  by  ftatute,  they 
have  no  power  but  under  that  flatute;  and  if  the  thing  is 
done  otherwife,  and  not  agreeable  to  the  fpecial  authority, 
it  is  void.  There  is  no  room  for  the  diftiniftion,  that 
there  muft  be  negative  words  to  circumfcribe  the  power. 
It  was  faid  at  the  bar,  that  if  a  man  has  a  power  originally, 
and  an  acl  of  parliament  gives  him  fomething  lefs  than  he 
had  before;  there,  without  negative  words,  the  a6l  will 
pot  take  away  that  which  he  had  before.  But  it  can  ne- 
ver be  neceffary  for  the  adt  to  fay  a  man  ihM  not  do  what 
he  could  not  do  before.  The  meaning  of  the  legiflature 
was  not  to  leave  the  juftices  an  abfolute  difcretion,  but 
to  confine  their  difcretion  not  to  exceed  four,  nor  to  ap- 
point lefs  than  two.  There  is  another  rule  of  confiruc- 
tion  :  Where  there  are  at  different  times  different  itatutcs 
made  concerning  the  fame  matter,  though  fome  of  them 
fliould  he  expired,  and  not  referred  to  by  the  fubfequent 
ftatutes  ;  yet  being  in  pari  materia  they  (hall  all  be  taken 
together,  and  cunfidered  as  one  fyftem  of  that  branch  of 
pofitive  law,  and  giving  light  to  one  another.  This  has 
been  {o  determined  of  the  difabling  ftatutes  concerning 
leafes  by  ecclefiaftical  perfons ;  fo  the  ftatutes  relating  to 
bankrupts,  fome  of  which  are  temporary,  are  in  pari  ma- 
teria^  and  ftiall  be  taken  together.  Thus  all  the  ftatutes 
fmce  the  reformation  concerning  the  poor,  I  confider  as 
a  new  body  of  pofitive  law,  and  they  muft  be  taken  to- 
gether. Bv  the  39  Eliz,.  c,  3.  four  overfeers  were  to  be 
appointed,  and  there  was  no  latitude  at  all.  If  the  quef- 
tion  had  ftood  upon  that  ftatute,  the  juftices  could  not 
appoint  a  greater  number.  There  is  a  late  inftance  :  ^y 
the  Britifh  mufeum  aft,  26  G.  2-  c.  22.  the  truftees,  or 
the  major  part  of  them,  were  to  do  certain  aiSts.  It  v/as 
found  impollible  to  get  the  major  part  of  them  together, 
and  they  were  forced  to  apply  for  a  new'  a6t,  27  G.  2. 
c.  16.  giving  power  to  the  majjr  part  of  the  truftees  then 
prefent,  not  lefs  than  feven,  to  do  thofe  afls.  It  is  plain 
to  me,  that  in  making  the  43  Eliz.  the  legiflature  had 
the  39  Eliz.  under  their  contemplation.  They  refer  to 
it  ;  and  the  43  Eliz.  was  not  to  commence  till  the  Ea/ier 
following.     The  39  Eliz,  expired   with   the   feffion   in 
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December :  They  therefore  continued  the  39  Eltz.  till  the 
Eajler  following.  This  clearly  accounts  for  the  expref- 
fion  four,  three,  or  two  ;  rather  than  two,  three,  or  four  j 
(for  there  is  a  great  difference  between  thefe  two  expref- 
lions  j)  and  points  out  to  a  demonftration  what  the  legif- 
lature  meant.  Parifhes  were-'not  fo  populous  then  ;  and 
four  were  thought  too  many ;  and  therefore  the  43  Eliz, 
gives  a  latitude  to  appoint  fewer,  and  dire£is  the  juftice; 
to  be  governed  by  the  greatnefs  or  fmallnefs  of  the  parifli. 
It  has  been  contended,  that  the  13  y  14  C  2.  is  a  legif- 
Jative  expofition  of  the  43  El't-z..  I  do  not  fee  that  that  ftatute 
will  vary  the  queftion  one  way  or  the  other.  That  ftatute 
is  to  make  each  townfhip  in  the  nature  of  a  feparate  pa- 
ri(h  ;  and  fays,  that  two  or  more  overfeers  {hall  be  chofen 
in  each  townfhip.  I  liftened  for  a  cafe  to  fliew  that  in 
thefe  townflr^ps  they  could  appoint  five.  Upon  enquiry, 
it  does  not  appear  that  more  than  two  have  been  appoint- 
ed. The  ftatute  of  C.  2.  refers  you,  as  to  the  appoint- 
ment, to  the  ftatute  of  the  43  £//z,  by  exprefs  words,  and 
this  reference  is  the  fame  as  repeating  tne  ftatute.  It  was  ob- 
ferved  that  there  has  been  a  great  latitude  in  the  conftruclion 
of  C.  2.  that  is,  that  it  hath  been  extended  to  counties  not 
therein  named.  But  it  would  have  been  abfurd  to  fay, 
that  that  ftatute  r-eciting  an  inconvenience  in  JVales^  fliould 
extend  to  fome  other  place  only.  The  ftatute  made 
in  the  year  1740,  for  the  parifii  of  St.  Martina  in  the 
Fields  has  great  weight  with  me.  This  proceeded  from 
a  convi(Stion  in  thofe  that  applied  for  the  act,  that  they 
could  not  appoint  more  thaij  four.  It  (hews  that  the 
parliament  thought  it  was  a  real  doubt,  and  that  they 
thought  it  neceft'ary  that  there  (hould  be  a  boundary  ;  for 
they  have  not  left  it  at  large,  but  confined  the  parifb 
not  to  exceed  nine  overfeers.  There  are  two  a6ts  which 
pafted  after  the  cafe  of  the  King  and  Harman  and  the  a£t 
tor  St.  Martin's  parifh,  in  the  ij  G.  2.  to  remedy  fome 
inconveniences  relatino;  to  the  overfeers,  with  regard  t© 
rates  and  other  matters  ;  and  yet  they  make  no  alteratioij 
■in  the  number  of  overfeers.  In  the  parifti  of  St.  C^emeni'i 
Danes.,  t!>ey  have  retrained  themfelves  to  four  ever  fince. 
And  the  precife  number  is  not  immaterial,  as  was  faid  at 
the  bar,  either  to  the  parties  themfelves,  for  it  is  a  bur- 
thenfome  office,  and  the  more  there  are  at  the  fame  time, 
the  quicker  will  the  rotation  be;  or  to  the  parifhes  for 
whom  they  are  truftees,  for  a  trufi:  is  not  the  better  dif- 
charged  by  a  gieater  number  than  by  a  few.  There  may 
be  more  expence  in  a  larger  number.  They  may  be 
obliged  to  divide  themfelves  into  feparate  quorums  j  which 
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is  no  immaterial  confideration  to  the  perforis  with  whom 
they  are  to  acl.  If  five  may  be  allowed,  there  will  be  no 
boundary,  and  then  there  will  be  great  inconveniences. 
Upon  the  whole,  the  words  are  precife;  and  the  ufage, 
which  alone  occafioned  my  doubt,  turns  out  the  other 
way.     This  appointment  is  not  warranted  by  the  43  E/iz. 

• Mr.  juftice  Denijln   was   of  the   fame    opinion.      He 

faid,  if  this  had  been  a  matter  of  doubt,  it  is  flrange  that 
it  {hould  never  have  come  before  the  court  before  the  cafe 
of  the  King  aiid  Harnian^  in  the  1 3  G.  2.  In  that  cafe 
they  did  not  quafli  the  appointment,  for  the  fake  of  the 
poor  of  that  particular  parifh.  This  is  an  original  crea- 
tion of  the  juri/didiion  for  the  maintenance  of  the  poor. 
The  number  of  overfeers  is  the  eiTential  part  of  the  con- 
iiitiition.  Where  a  juririiiStion  is  created  by  ftatute,  you 
cannct  vary  from  it.  This  ofHce  is  partl)^minifteri'al  and 
partly  judicial.  The  ftatute  of  13  l5  14  C.  2.  is  tied  up 
according  to  the  rules  of  the  43  Etiz.  and  one  of  the  rules 
is  the  reftraint.  As  it  has  relied  10  long,  I  am  of  opinion 
an  appointment  of  five  overfeers  cannot  he  warranted. — . 
By  Mr.  juftice  Fo/hr :  1  never  had  a  doubt.  The  court 
has  gone  hitherco  upon  the  prudential  reafon  of  not  over- 
turning the  rates  of  fa  many  pariaics.  In  queen  El'.za- 
heth's  time  there  were  no  large  and  populous  pariflies  in 
great  towns  and  cities.  There  were  indeed  pariflies  of 
large  extent  in  the  country;  but  they  are  provided  for  bv 
the  13  y  14  6\  2.  If  any  inconveniences  arife  from 
having  too  few  officers  in  particular  pariihes,  you  mud 
apply  to  parliament.  It  would  pn-duce  confufion  to  have 
more  officers.  The  43  Eliz-  is  the  firft  flatuie  now  ia 
force,  but  not  the  nrft  which  provided  for  the  poor.  It 
does  little  more  than  make  the  39  EU%.  perpetual.  And 
there  were  leveral  fiatutes  before  that. — By  Mr.  juftice 
IVilmot :  The  circumftance  that  made  me  doubt  was,  the 
notion  of  an  ufage  to  have  more  than  four  overfeers  in 
large  parifhes.  'i'he  words  of  the  acl  are  fo  ftrong,  that 
had  the  ufaae  been  otherwife,  I  fhould  have  doubted  whe- 
ther that  could  have  controukd  ihcm  ;  but  the  ufa^e  bein» 
to  appoint  but  four,  it  furnifhcs  a  ftrong  argument.  And 
the  a6t  for  St.  Martins  is  a'flrong  inftance  of  the  fenfe  of 
the  legiflature.  The  parliament  finding  two  parochial 
officers,  ro  wit,  the  churchwardens,  added  others  for  the 
parochial  adminiftration.  The  43  Ehz.  relaxes  the  39 
Eliz.  and  gives  a  difcretion  within  the  number  four.  In 
the  1 8th  claufe,  with  refpecl  to  the  idand  of  Fowlnefs  in 
EJpx^  a  power  is  given  to  the  juilices,  to  appoint  fuch  a 
number  of  overfeers  as  the  exigencies  of  the  place  fhall 
17  require  i 
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require;  which  (hews,  that  where  the  legiflature  meant 
an  indefinite  number,  they  have  exprefled  it.  In  generdj, 
it  would  be  inconvenient  to  have  gn  indefinite  number  ; 
it  would  not  lellen  the  burden  ;  nor  would  the  parifh  have 
a  greater  fecurity,  for  each  man  is  anfwerable  only  for  the 
njoney  he  receives,  and  accountable  for  his  own  a<5is  only. 
M.S. 

Sub/fantial  houjholders  iherel  M.  20  G,  2.  Cafe  of  the 
©verfetrs  o[  Weobly  in  Hereford/hire.  There  were  two  fets 
of  overfeers  appointed,  and  both  quafhed  ;  one,  becaufe 
the  perfons  appointed  were  defcribed  only  as  principal  in- 
habitants, inftead  of  purfuing  the  words  of  the  flatute, 
which  are,  fubjiantial  houjjjoldurs  :  And  the  other,  becaufe 
it  only  called  them  fubrtantial  hou/holders,  without  adding 
there  or  in  the  farijh  \  and  this  too  was  not  in  the  body  of 
the  appointment  (as  it  ought  to  be)  but  only  in  the  direc- 
tion at  the  foot  of  it.     Str.  \ib\. 

And  abundance  of  other  orders  have  by  the  court  of 
king's  bench  been  quafhed  from  time  to  time,  for  not  fet- 
ting  forth  that  the  perfons  appointed  were  fubftantial 
houfliolders. 

And  it  feems  not  to  be  fufficlent  that  the  party  appointed 
is  an  inhabitant  for  part  of  the  year  only,  but  he  ought  to 
be  generally  refident  there  ;  and  therefore  the  court  of 
king's  bench  feemed  to  difcountenance  a  parifli  in  chufing 
a  citizen  of  London^  v^ho  only  reiided  with  them  in  the 
fummer,  to  be  overfeer ;  but  the  order  being  bad  in  other 
refpecSts,  no  judgment  was  given  upon  this  point.  Cartb, 
1 6 1.  K.  and  Moor. 

It  feemeth  i\\Mzwcman  (though  a  fubflantial  houfhold- 
cr)  ought  not  to  be  appointed  overfeer ;  but  the  point 
was  not  directly  Jc'fermined,  The  cafe  was  this  :  h  man- 
damus was  moved  for  to  the  juflices  to  nominate  two  fub- 
ftantial  houfliolders  to  be  overfeers  of  the  poor  of  the 
parifh  of  Chardfiock  in  the  county  of  Dorjet ;  and  there 
was  an  affidavit,  that  at  a  meeting  of  the  parifh  after  Ea/ier 
laft,  a  man  and  a  woman  were  elected  overfeers,  and  at 
a  meeting  of  the  juftices  they  approved  of  the  man,  and 
refufed  the  woman,  as  being  an  unfit  perfon  to  ferve  as 
overfeer ;  and  the  old  overfeers  refufing  to  nominate  any 
other,  the  juftices  approved  of  the  man  only.  By  Powel  ]. 
A  woman  is  not  to  be  an  overft^er  of  the  poor,  and 
there  can  be  no  cuftom  in  a  parifh  to  put  her  in,  be- 
caufe of  her  being  an  houfholder.  And  Parser  Ch.  J. 
dire(3eiJ,  that  the  parifli  fliould  apply  to  the  juftices  to 
have  another  nominated,  and  if  they  refufed,  then  to  app'y 
i8  to 
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to  the  court  for  a  mandamus  the  text  term,     E.  lo  Jf!.  i6 
P^iner.  415. 

Whether  a  jujiice  of  the  peace  may  be  appointed  over- 
feer,  feemeth  not  to  have  been  determined.     By  the  tenor 
of  the  following  report,  it  feemeth  to  be  in  a  great  mea- 
fure  difcretionary   in   the  juftices   appointine,  and  in  the 
feffions  upon  an  appeal,  to  determine  whether  he  is  a  fit 
perfon  or  not.     H.  30  G.  2.  Rex  v.  'James  Gayer^  efquire. 
Two  juftices  appointed   Mr.  Gayer  to  be  overfeer  of  the 
poor  of  the   parifh  of  Rackbcar  in  the  county  of  Devon. 
The  fertions,  upon  appeal,  vacate  the  appointment  ;  fetting 
forth,  that  it  appearing  to  them   that  he  was  then  an  act- 
ing jtjftice  of  the  peace  for  the  faid  county,  and  alfo  a 
lieutenant  of  marines  in  his  majefty's  fervice  on  half  pay, 
and  that  there  are  other  fufficient  fubllantial  houftiolders 
within  the  faid  parifh  for  the  doing  fuch  office,  they  there- 
fore vacate  and  make  void  the  appointment  of  the  faid 
James  Gayer. — On  a  rule  to  fhew  caufe,  the  counfel  on 
both  fides  went  into  a  long  argument,  whether  the  reafons 
given  were  fufficient ;    particularly  whether  the  offices  of 
juftlce  of  the  peace,  and  of  overfeer  of  the  poor  were  com- 
patible, and  whether  the  objection  could  be  removed  by 
appointing  a  deputy  overfeer ;   if  it  could,  then,  whether  a 
juftice  of  the  peace  was  liable  to  be  appointed  overfeer,  in 
order  to  his  executing    the  office  by    deputy, —  By  lord 
Mansfield  Ch.  J.     The  general  queftions  concerning  the 
incompatibility  of   offices,  and  the  power  of  appointing 
deputies,  are  of  a  very  large  compafs  inJeed  ;  but  the  pre- 
fent  queftion  feems  to  me  to  turn  in  a  very  narrow  fpace. 
The  feffions,  upon  an  appeal,  have  a  right  to  exercife  the 
fame  latitude  of  difcretlon,  in  judging  who  are  fit  to  be 
nominated  overfeers,  as  the  two  juftices  had.     They  have 
given  their  opinion  that  Mr.  Gayer  was  not  a  proper  per- 
fon to  be  appointed  overfeer.     They  are  not  obliged  to 
give  any  reafon  for  their  opinion  ;    becaufe  the  legifiature 
has  intrufted  them,   upon  an  appeal,  with  the  power  or 
authority  of  appointing  overfeers.     If  they  had  given  no 
reafon,   their  order  had   undoubtedly   been   good.      We 
muft  have  prefumed  that  they  aded  upon  proper  grounds; 
It  is  true,  that  where  the  whole  reafon  is  fet  out,  and  is 
clearly    wrong,    we  may  and  ought    to  quafli  an   order 
manifeftly  made  by  miftake,  upon  an  erroneous  foundation. 
But  then  the  bad  reafon  given,  muft:  appear  to  have  been 
their  only  inducement.     If  there  may  have  been  other 
grounds,  they  (hall  be  prefumed  fufficient ;    and  the  order 
ought  not  to  be  fet  afide,   becaufe  fome  of  their  reafons, 
uxineceflarily  given,  appear  lo  be  bad.     There  was  no  ne- 

ceffity 
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eeffity  /"or  appointing  Mr.  Gayer.  The  fefiions  ftate,  that 
there  were  other  fufficient  fubftantial  houfliolders  within 
the  parifh.  They  might  think  Mr  Gayer^  under  all  the 
circumftances,  improper  unnecefTarily  to  be  appointed. 
His  being  an  siting  juftice  of  the  peacs,  and  a  lieutenant 
cf  marines,  might  be  two  circumflances  which  weighed 
among  others.  But  it  doth  not  follow,  neither  is  it  faid, 
that  they  looicecj  upon  both  or  either  of  thefe  reafons,  as 
an  exemprion  from  being  appointed,  or  a  difability  to 
ferve  the  office  of  overfeer  ;  and  that  they  vacated  the 
warrant  of  two  juftices  as  illegal  upon  that  account. 
The  execution  of  a  difcretionary  power,  where  it  is  not 
necefi'ary  to  give  a  reafon,  ought  to  be  fupported,  unlefs 
the  whole  reafon  is  fet  our,  and  manifeftly  wrong.  Here, 
the  whole  reafon,  upon  which  the  feffions  adted,  is  not 
given.  They  fay  there  were  other  perfoiis  qualified. 
Suppofing  Mr.  Gayer  liable  to  ferve  the  office,  they  might 
think  him  not  fo  proper  as  many  others.  And  therefore 
we  are  not  obliged  lo  fay,  that  the  whole  reafon  they 
Went  upon  is  bad  ;  allowing  (for  argument)  that  there 
arofe  no  legal  objeclion  to  the  appointment  of  Mr.  Gayer : 
Which,  I  think,  there  is  no  occafion  now  to  examine. — 
Mr.  juft.ce  Denijon  concurred,  and  faid.  They  were  not 
obliged  to  give  any  reafon  at  all ;  and  if  it  be  only  an  im- 
perfe£t  one,  we  ought  not  to  quafh  iheir  orders.  We 
will  intend  every  thing  in  favour  of  the  juftices,  in  their 
orders.  Now  here,  the  reafon  doth  not  appear  to  be 
a  wrong  reafon  :  It  is  enough,  that  they  judged  him  an 

improper    perfon   to  be  overfeer.— And    by   the    court 

unanimoufiy,  the  order  of  feffions  was  confirmed,  dif- 
chargmg  Mr.  Gayer  from  being  overfeer.  Burr,  Mamf, 
245. 

hy  the  2  G.  3.  c.  20.  No  perfon  ferving  for  himfelf 
as  a  private  man  in  the  militia^  (hall  during  the  time  of 
fiicb  (ervice  be  liable  to  ferve  as  overfeer  of  the  poor.  £But 
the  a<fl  provides  no  exemption  for  the  officers.] 

By  the  18  G.  2.  c.  15.     Freemen  of  the  corporation  of 
'  furgeom  in  London,  aje  exempted  from  the  office  of  over- 

feer of  the  poor. 

To  be  nominated  yearly  in  Eafter  week']  E.  J^  G.  K.  and 
CUrkenvceli.  The  court  feemed  to  think  an  appointment 
of  overfeers  on  a  Sunday^  to  be  a  good  appointment  j  for 
it  may  be  in  Eafier  week,  and  this  is  the  firft  day  of  the 
week. — But  the  cafe  was  determined  upon  another  point, 
hccaufe  they  were  not  faid  to  be  Juhjiantial  hoi'Jholders, 
Foley  4. 

In 
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In  the  cafe  o(  K,  and  Butler,  E.  8  G.  3.  Lord  Manf- 
fdd  afked,  whether  there  had  been-  any  determination 
that  an  appointment  on  a  Sunday  was  good  ?  Mr.  juftice 
Jjion  faid,  he  had  a  note  from  Mr.  juftice  Bathurft^  of 
the  faid  cafe  of  K.  and  Clerkenwell^  that  an  appointment 
made  on  Eajier  Sunday  fhall  be  good,  it  being  a  work  of 
charity.  But  lord  Mansfield  faid,  notwithftanding  that 
reafon,  I  fhould  think,  that  an  appointment  on  a  Sunday 
IS  prima  facie  clandeftine  and  void.     Black.  Rep.  649, 

T.  14  G.  3.  K.  and  the  overfeers  of  ^r/V^^u-tf/^r.  Upon 
fhewing  caufe  why  feveral  appointments  of  overfeers  fliould 
not^e  qualhed,  the  cafe  appeared  to  be  a  conteft  between 
two  adverfe  fets  of  borough  juftices.  Each  fct  met  before 
midnight  of  Eajler-even^  and  each  beaan  making  their  ap- 
pointment of  overfeers  the  inftant  the  clock  had  ftruck 
twelve  ;  and  fo  kept  on  renewing  the  fame  appointments 
for  an  hour  or  two.  But  one  fet  of  them  made  a  frefii  ap- 
pointment at  eight  o'clock  on  the  Sunday  morning,  fuppo- 
fmg  that  there  might  be  a  conteft  concerning  the  priority  of 
thofe  appointments  which  were  made  foon  after  midnight, 
and  perhaps  all  of  them  bad.  On  (hewing  caufe,  feveral 
cafes  were  cited  to  prove  the  appointments  good.  But  by 
lord  Mamfield:  The  conduct  of  the  juftices  in  this  cafe  is 
a  fhameful  proflitution  and  abufe  of  their  office  for  eleflion 
purpofes ;  and  I  with  any  perfon  could  be  found  who 
would  undertake  to  profecute  both  parties.  It  would  have 
been  mere  for  the  intereft  of  either  fide,  to  have  waited 
for  a  legal  appointment  on  the  Monday.  I  do  not  know 
that  there  is  any  authority  which  fays,  that  an  appointment 
made  on  a  Sunday  is  good ;  but  it  certainly  is  not  a  day  for 
fuch  purpofes  as  thefe,  and  therefore  1  will  not  give  my 
fanciion  to  any  of  the  appointments.  Let  all  the  appoint- 
ments be  fet  afide,  and  a  manda?nus  be  directed  to  the  juf- 
tices  to  make  a  new  appointment ;  and  let  the  mayor  give 
two  days  notice  of  the  time  and  place  of  meeting  for  fuch 
appointment.  The  other  two  judges  concurred.  Coivper, 
J  39. 

Or  uithin  one  month  after  Eafter]  H.  i^  G.  1.  K.  and 
Sparrow.  Upon  a  rule  to  (hew  caufe,  why  the  appoint- 
ment of  overfeers  for  the  town  of  Ipjwich  (hould  not  be 
qua(hed,  the  objedtion  was,  that  the  juftices,  upon  a  man- 
damus directed  to  them,  bad  appointed  overfeers,  but  that 
it  was  not  within  the  month  after  Eajhr^  but  afterwards, 
and  that  confequently  the  appoit)tment  was  void.  But  by 
Lee  Ch.  J.  who  delivered  the  opinion  of  the  court ;  as  the 
juftices  are  puni(hable  by  the  aft  for  not  doing  their  duty, 

it 
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it  would  be  a  very  hard  conftruiflion  to  make  the  appoint* 
ment  itfelf  void,  for  it  would  fubjeft  the  parish  to  very 
great  inconveniences,  for  a  thing  which  is  not  in  their 
power  to  prevent.  To  interpret  an  a£l  of  parliament,  we 
muft  confider  the  mifchief  to  be  remedied,  the  remedy  pro- 
vided, and  ihe  true  reafon  of  that  remedy.  In  this  cafe, 
the  defedt  is,  the  want  of  a  proper  officer  to  take  care  of 
the  poor.  The  remedy  is,  that  the  juftices  {hall  appoint 
overfeers,  and  that  within  fuch  a  time.  Now  the  juftices 
have  negledied  their  duty,  in  not  appointing  overfeers 
within  the  proper  time,  and  by  the  a£l  have  forfeited  5I, 
but  that  doth  not  make  fuch  appointrnent  void.  Were  the 
exprefs  direction  of  the  a<St,  that  they  fhould  appoint  in  that 
and  no  other  time,  it  would  bt;  otherwife  ;  but  here  the 
ftatute  is  only  diredlory,  and  a  penalty  inflidleJ  on  the  juf- 
tices for  not  following  fuch  diredlions.  2  Sejf.  C.  140. 
tSir.  1 123. 

/  Under  the  hand  andfeal  of  two  or  more  jujiices]  M.  1 3  G, 

Ch'dmerton  and  Flagg.  The  feffiom  appointed  overfeers : 
but  the  order  was  quafhed  by  the  court  of  king's  bench, 
becaufe  the  feffions  have  no  original  jurifdidion  in  that 
cafe  by  the  ftatute.     I  SeJf.  C.  260.     Foley.  7. 

And  the  reafon  is,  becaufe  the  ftatute  gives  a  power  of 
appealing  to  the  feffions  againft  the  order  of  appointment  j 
which  power  by  this  means  would  be  taken  away. 

In  or  near  the  parljh  or  dhtfion']  M.  13  (?.  2.  K.  and 
Sparrow.  An  appointment  of  overfeers,  not  mentioning 
the  juftices  to  be  of  the  divifion,  was  held  to  be  good 
enough  ;  for  that  the  words  in  this  cafe  are  only  direftory, 
2  SeJ^.  C.  140. 

In  fome  of  the  ancient  ftatutes,  not  now  in  force,  as 
particularly  the  22  H.  8.  c.  12.  the  juftices  were  required 
to  divide  themfelves,  for  the  better  execution  of  the  regu- 
lations concerning  the  poor.  And  thence  came  the  claufe 
in  the  fubfequent  ftatutes,  that  the  juftices  of  the  divifion 
were  to  do  fuch  and  fuch  things.  But  as  there  is  no  law 
at  prefent  which  requires  them  to  divide  for  the  aforefaid 
purpofes,  there  is  properly  no  divifion  in  the  fenfe  which 
the  ftatutes  intended ;  and  confequently  it  cannot  be  ne- 
ceflary  to  fet  forth  now,  that  the  juftices  are  in  or  near  the 
divifion. 

And  fnany  other  counties  in  England  and  Wales]  T.  27 
C.  2.  in  the  cafe  of  Skiilington  and  Nortm^  it  was  held, 
that  although  other  counties  in  general  arc  here  mentioned 

in 
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ifl  the  recital ;  yet  the  ftatu(e  doth  not  extend  to  any  other 
counties  but  thofe  exprefsly  named,  none  others  being  fpe- 
cified  in  the  enacting  part.     2  Lev.  i^i. 

But  afterwards,  in  the  cafe  of  DoUmg  and  Siokeland^  H. 
II  y/«.  It  was  held  by  the  whole  court,  that  by  reafon  of 
the  words  [and  many  other  counties  in  England  and  WalesJ 
the  a6t  is  general,  and  extends  to  other  counties  than  tliofe 
named  in  the  a<5l,  ot^ierwife  it  would  not  extend  to  one 
county  in  WaU$,     Foley  g8. 

And  in  the  cafe  of  Cufton  and  Cburcham,  H.  12  G.  2. 
It  was  adjudged,  that  the  a«5l  extendeth  to  all  counties, 
being  equally  beneficial  to  all ;  and  that  the  counties  there 
fpecified  are  mentioned  only  as  inftances.  And  Lee  Ch.  J, 
faid  that  fo  it  was  determined,  upon  great  debate  and  con- 
fideration,  in  the  aforefaid  cafe  of  Dolting  and  Siokelandi 
which  cafe  hath  been  everfince  adhered  to.     Andi-ews  314. 

By  reafon  of  the  largenefs  Oj  the  parijjjes  cannot  reap  the  be^ 
nefit  of  the  o£i  of  ^-^  Elsz.]  T.  27  ^  28  G,  2.  K.  and  the 
juftices  of  Micldlefex.  On  a  rule  to  (hew  caufe  why  a 
mandamus  (hould  not  go  to  compel  the  juft:ices  to  appoint 
overfeers  for  the  townfhip  of  Kentijh  Town,  it  appeared  by 
the  affidavit  that  this  parifh  hath  always  had  two  overfeers : 
That  a  rate  has  been  made  as  one  rate  for  the  whole  pa- 
rifh :  That  their  appointments  have  been  for  the  whole 
parifh,  but  that  each  overfeer  had  colleilcd  and  paid  within 
his  own  divifion ;  and  if  at  the  end  of  the  year  there  is  a 
furplus  in  either  of  their  hands,  it  is  fo  much  of  it  paid 
over  into  the  hands  of  the  other  overfeer  as  to  make  them 
both  equal :  That  they  have  one  workhoufe;  one  overfeer 

looks  over  it  one  week,  the  other  the  next. It  was  ob- 

jefted  to  this  rule,  that  this  feparate  appointment  would 
difmembcr  the  parifh,  which  has  been  united  to  this  time: 
That  when  the  43  Eiiz.  w  as  made,  and  before  the  1 3  iif  14 
C  2.  every  parifh  maintained  its  own  poor:  That  the  13 
is*  14  C.  2.  was  made  to  accommodate  large  parifhes, 
where  feme  parts  lay  at  a  great  diflance  from  others;  ar.d 
it  was  neceiTary  for  their  convenience  to  have  an  increale 
of  officers:  If  that  ftatute  were  to  extend  to  all  towns, 
parifhes,  and  vi'ls,  the  populous  parts  of  the  parifhes  would 
be  mofl  burdened,  and  the  out-parts  of  them  and  the 
greatefl  extent  of  lands  would  be  in  a  great  meafure  ex- 
cufed  :  To  intitle  the  petitioners  to  what  is  now  prayed, 
it  (hould  be  (hewn  that  they  are  fuch  a  parifh  as  cannot 
receive  the  benefit  of  43  Eliz.  without  the  aid  of  13  tsf 
14  C  2. :  It  is  not  fworn  that  two  overfeers  are  not  fuffici- 

VoL.IIf.  X  ent: 
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ent :  It  doth  not  appear,  that  this  vhII  of  KentiJI)  Town  h 
a  diftinit  vill  or  townfhip  ;  fo  it  is  not  brought  within  ths 

13  ^  14.  C  2. It  was  anfwered,  That  this   writ  of 

mandamui  deterirines  nothing  of  itfelf,  but  is  a  means  of 
trying  this  fail,  and  that  the  juftices  may  try  the  fpecial 
matters:  Thar  this  is  fo  populous  a  parifli  that  it  requires 
more  attendance  than  any  in  the  northern  parts  which  arc 

fpecified  in  the  a(S. By  the  court :  If  this  is  a  cafe  that 

falls  within  the  23  t5f  14  C.  2.  a  manr/amus  is  a  writ  of 
riglit,  and  the  ourt  mult  grant  it.  It  has  been  deter- 
mined, that  this  ftatute  is  not  to  be  confined  to  the  coun- 
ties mentioned  in  the  ftatute.  Kentijh  Town  has  never  been 
confidered  as  a  feparate  divifion;  and  the  overfeers  have 
been  ufually  appointed  for  the  v.'hoie  parifh.  What  is  de- 
clared from  the  affidavit  fhews,  that  they  can  do  very  well 
under  the  43  Eli%.  without  calling  in  aid  the  13^5"  14 
C  2.  for  they  have  two  overfeers,  and  the  methods  they 
have  ufed  to  coUedl  their  rates,  and  to  take  care  of  their 
poor,  is  very  juft  and  reafonable.  To  bring  this  within 
the  ftatute,  they  muft  fliew  this  to  be  2  diftindl  vill  or 
townfliip.  We  expe£\ed  they  would  have  fhewn  that  they 
had  feparate  overfeers,  maintained  their  poor  feparately, 
and  had  a  feparate  rate. — And  the  rule  for  a  mandamus  wzb^ 
difcharged.     Boh.  17. 

H.  5  G.  3.  Peart  &  IVe/lgarih.  On  a  fpecial  verdi(9:  at 
the  Durham  affizes,  it  was  ftated  for  the  opinion  of  the 
court,  That  the  parifti  of  Stanhope^  from  the  43  Eliz,  to 
the  g  G.  I.  had  one  joint  appointment  of  overfeers  of  the 
poor  of  the  faid  parifti ;  and  during  all  that  time,  the  poor 
of  the  faid  parifh  were  jointly  relieved  and  maintained  by 
intire  and  general  rates  upon  the  whole  parifii :  That 
during  the  time  above-mentioned,  there  were  four  church- 
wardens, and  four  overfeers  of  the  poor;  which  four  over- 
feers were  refpedlively  nominated  out  of  each  of  the  four 
quarters  or  diftriif^s  within  the  faid  parifli:  That  the  faid 
parifti  is  20  miles  in  length  from  eaft  to  weft,  and  eight 
miles  at  a  medium  in  breadth :  That  in  the  9  G.  i.  at  the 
general  quarter  fefllons  for  the  county  of  Durham  it  was  or- 
dered, that  the  feveral  townfiiips  within  the  faid  parifli 
Ihould  maintain  their  poor  feparately  j  and  from  that  time 
there  have  been  feparate  appointments  of  overfeers  for  each 
of  the  faid  four  quarters  or  divifions.  The  cafe  further 
ftated,  that  orders  of  removal  had  from  timci^to  time  been 
made  fince  the  9  G.  i.  for  the  removal  of  poor  perfons 
from  one  of  tlie  faid  quarters  or  diftri6ls  to  another,  and  ap- 
peals made  by  one  quarter  againft  another,  concerning 

orders 
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orders  of  juftices  relating  to  the  poor  of  each.  The  quef- 
tion  was.  Whether  the  feveral  places  or  diftridts  were  one 
intire  parifti,  townfliip,  or  village  ;  or  whether  the  faid 
feveral  places,  being  fo  divided  as  aforesaid,  conftituted 
four  diftin^t  and  feparate  townfliips  or  villages  within  the 
13  y  14  C  2.  f.  12.- Againft  the  divifion  it  was  ar- 
gued, that  in  order  to  intitle  themfelves  to  a  divifion  it 
muft  be  fliewn,  that  the  parifh  was  fo  large,  that  they 
could  not  otherwife  have  the  benefit  of  the  43  E/iz.  c.  2. 
To  prove  this,  was  cited  ihe  cafe  of  the  King  againft  the 
juftices  of  Middlefex,  relating  to  the  inhabitants  of  St.  Pan- 
eras  and  Kentijh  Town^  Tr,  1754.  That  in  this  cafe  there 
are  no  fa<Sts  to  warrant  this  divifion.  The  feiHons  had  no 
power  to  make  it.  Neither  the  feffions  nor  this  court  have 
power  to  make  a  divifion,  but  upon  fails  which  fhew  the 
parifh  to  be  fo  large  that  it  cannot  have  the  benefit  of  the 
43  Eli-z.  It  fhall  be  prefumed,  that  the  aft  may  be  put 
in  force,  unlefs  the  contrary  appears.  That  the  truth  of 
the  matter  in  this  cafe  was,  that  the  rich  part  of  the  parifh 
wanted   to   feparate  themfelves  from  the  poor  part,    and 

throw  the  burden  upon  them. On  the  other  hand,  it 

was  argued,  that  although  it  is  Rated,  that  this  parilh  was 
one  intire  parifh  from  the  43  Eliz.  till  the  9  G.  i.  yet  it 
is  alfo  ftated,  that  there  were  four  churchwardens  and  four 
overfeers,  one  out  of  each  quarter.  As  to  the  cafe  of  the 
^;»^  againft  the  juftices  of  Middhfex^  relating  to  the  in- 
habitants of  St.  Pancrai^  the  mandamus  was  denied  to  ap- 
point overfeers  for  the  north  divifion  of  Kentijl)  Town^  be- 
caufe  it  appeared,  that  the  parifh  could  reap  the  benefit  of 
the  43  Eliz.  and  it  did  not  appear  that  the  north  divifion 
of  KentiJ})  Town  was  a  townfiiip  or  vill.  In  the  prefent 
cafe,  the  order  of  feffions  has  been  acquieCced  under  for 
above  40  years,  during  all  which  time  feparate  overfeers 

have  been  appointed. By  lord  M  nsfield  znd  the  court: 

The  policy  of  this  law  of  the  13  ^  ix  C.  2.  was  miftakcn. 
It  went  upon  a  wrong  principle.  The  divifions  ought 
rather  to  be  inlarged  than  diminiflied.  As  to  the  queftion 
itfelf :  It  ought  to  appear,  that  there  was  an  inability  in 
the  p'arifti  to  have  the  benefit  of  the  a£t  of  the  43  Eliz, 
Now  here,  no  fuch  inability  appears ;  but  quite  the  con- 
trary, for  a  great  number  of  years.  So  that  there  is  no 
foundation  for  the  divifion.  The  acquiefcence  under  it 
was  upon  a  fa!fe  notion,  that  the  feffions  had  fuch  a 
power :  Which  they  had  not.  And  there  is  no  inconve- 
nience in  fettmg  right  this  wrong  ufage  which  has  obtained 
for  40  years.     Here  the  foundation  is  wanting.     There- 

X  2  fore 
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fore  they  ought  to  appoint  overfeers  for  the  whole  pzrlCrt* 
Burr.  Mansf.    1610. 

E.  20  G.  3.  A^.  aixJ  the  inhabitants  of  UttoxeUr.  On 
a  rule  to  (hew  caufe,  why  an  order  of  feffions,  confirming 
feparate  appointments  of  overfeers  of  the  poor  for  the  town- 
foip  oiUttoxettr  and  three  other  divifions  of  the  parifh  of 
lJtto:(eter  in  Siafford/hire,  {hould  not  bequafhed,  it  appeared 
from  the  fpecial  cafe  ftated  by  the  feffions,  that  the  parifh 
of  Uttcxetcf  is  five  miles  in  lerrgth  and  five  in  breadth,  and 
contains  five  feveral  townfnips:  That  the  faid  towr.fhips 
are  one  intire  parifh  r  That  ever  fince  the  year  1643,  they 
have  had  feparate  appointinents  of  overfeers  in  the  feveral 
townfhips  within  the  faid  parifh;  but  that  until  the  year 
1730  they  jointly  relieved  and  maintained  the  poor  in  and 
throughout  the  parifh  ;  but  fince  that  time  they  have  ge- 
B€raIIy  maintained  them  fep^rately  in  the  feveral  divifions, 

— ' In  fupport  of  the  order  of  feffions,  it  was  argued^ 

that  it  appears  from  the  fac^s  found  by  the  fpecial  cafe, 
that  the  parifh  hath  not  had  the  benefit  of  the  ftatute  of 
43  Eliz.  fince  more  than  fear  overfeers  had  been  appointed 
ever  fince  the  year  1643,  and  that  flatute  doth  not  au- 
thorize the  appointing  more  than  four.  Mr.  juftice  Bui- 
kr  faid.  Ought  it  not  to  have  been  ftated  in  the  cafe^  as  a 
fubflantive  fact,  that  the  parifh  had  not  had  the  benefit  of 
the  /[^d  of  Elizabeth  f'  Unto  which  it  was  anfwered,  that 
if  enough  is  clearly  and  explicitly  flated,  to  fhew  it  to  be 
the  truth,  the  court  will  infer  it  without  an  exprefs  find- 
ing, for  the  purpofe  of  fupporting  the  order.  The  rule 
with  regard  to  orders  of  fefiions  is  the  reverfe  of  what  ob- 
tains in  the  cafe  of  convidlions.  The  court  prefumea 
againfi  convi£lions,  unlefs  fa^fs  appear  fuiiicient  to  fupport 
them  j  but  an  order  of  feflions  r«  prefumed  to  be  right,  un- 

kfs  the  facts  ftated   prove  it  to  be  wrong. On  the 

other  hand,  in  fupport  of  the  rule  for  quafhing  the  orders^, 
it  was  infifted,  that  the  cafe  of  Peart  and  IVe^garth  is  di- 
reftly  in  point,  and  that  it  rs  clearly  eflablifhed  by  that 
eafe,  that  unlefs  the  feffions  exprefsly  ftate  that  the  panfh 
hath  not  had  the  benefit  of  43  El':%.  the  court  will  prefume 
that  it  has :  That  the  ffatute  of  C.  2.  mentions  largenef^j 
as  the  only  reafon  for  a  divifion,  and  the  cafe  of  Pear', 
and  JVeJigarih.ihcwSj  that  the  parifh  of  Uttoxeter  is  not  too 
large;  for  there,  the  parifh  of  Stanhope  appeared  to  be 
twenty  miles  long,  and  yet  it  was  not  to  be  divided,  and 

Vttoxeter  parifh  is  only  five  mllep. Lord  Mi'n(Jjeldi\.o^- 

ped  the  other  counfel  on  the  Tame  fide,  and  faid,  The  cafe 

oi Peart  and  Wef garth  decides  the  qucftion.     It  muff  ap- 

17  P'^-f 
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j^ear  to  the  court  that  there  was  a  difability  to  reap  the  be- 
r.efit  of  the  ftatute  of  43  Eliz.  Here  the  contrary  appears. 
Tho'  there  were  feparate  overfeers,  there  was  a  joint 
maintenance  till  1730.  The  acquiefcence  of  the  parifh 
for  a  number  of  years  will  not  alter  the  law.  The  cafe  of 
Peart  and  IVcJigarth  was  well  confidered.  The  court 
thought  the  ftatute  of  C.  2.  proceeded  upon  a  bad  prin- 
ciple of  policy,  for  that  large  diftricSls  for  the  purpofe  of 
maintaining  the  poor  are  much  to  be  preferred  to  fmali 
ones.-— — And  the  order  of  felTions,  and  the  four  appoint- 
ments of  overfeers,  were  quaflied.  Douglas,  332.  CoL 
Caf.  84.  /  c. 

In  the  cafe  of  K.  v.  Inhabitants  of  Beedi»g,  other  wife 
Sealj  E.  20  G.  3.  The  fame  point  came  in  queftion,  where 
the  court  recognifed  the  doiSlrine  laid  down  in  the  cafe  of 
Peart  and  IVejigarth^  as  having  fully  fettled  the  matter. 
CaL  CaJ.  90. 

M.  27  G.  3f.  K.  V.  Sir  Watts  Hcrton  bart.  and  another^ 
A  rule  had  been  obtained  laft  term,  calling  upon  the  de- 
fendants, who  were  juftices  of  the  peace  for  the  county  of 
^ancajiery  to  (hew  caufe  wiiy  a  mandamus  fhould  not  ilTue, 
<:ommanding  them  to  appoint  two  overfeers  for  the  town- 
ihip  o^  Piljxvorth  in  the  faid  county. 

This  motion  was  founded  on  affidavits,  which  flated. 
That  the  parifli  of  Middhton  confifts  of  eight  feparate  and 
jdiftindt  townfliips  or  villages;  to  wit,  Middletoriy  Thorn' 
ham^  Hopwo'.d,  Pilfworth^  Bvtie  cum  Bamford,  Ajh-worth^ 
Ainfvjcrth^  and  Great  Lever',  each  of  vi'hich  has  immemo- 
rially  had  a  feparate  conftable  and  churchwarden.  That 
A'mfvjorth  and  Great  Lever  from  time  immemorial,  and 
Apworih  for  the  fpace  of  about  feventy  years,  have  had 
feparate  overfeers.  That  before  the  feparation  of  AJh" 
worthy  there  was  a  joint  appointment  of  fix  overfeers  for 
the  fix  townfhips,  one  out  of  each,  who  made  a  general 
rate  or  aflefTment  for  the  poor  of  all  the  fix  townfhips ;  and 
that  each  overfeer  adled  within  his  own  townftiip;  but  that 
at  the  end  of  the  year,  there  was  a  general  fettlement  of 
all  difburfements,  and  the  expences  borne  equally  by  all. 
That  fince  the  feparation,  there  has  been  a  like  jiomt  ap- 
pointment of  five  overfeers,  for  the  remaining  five  town- 
ihips,  who  have  adled  in  the  fame  manner  as  before  the 
feparation.  That  the  parifh  of  ATiddUton  could  not  reap 
the  benefit  of  the  43  Eli-z^  in  relation  to  the  maintenance, 
relief,  and  government  of  its  poor,  on  account  of  its  large- 
refs,  being  14  miles  in  length,  and  10  in  breadth,  and 
alfo  on  account  of  its  great  population,  and  becaufe  thref 
X  3  out 
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out  of  thefaid  eight  townfhips  maintained  their  own  refpsc- 
tive  poor.  That  the  defendants  were  requeued,  at  thelaft 
annual  meeting,  to  appoint  two  overfeers  for  the  townlhip 
of  Fil/worthy  which  they  refufed. 

On  the  other  hand,  feveral  affidavits  wer^  read  againfl: 
the  rule,  which  ftated,  that  the  parijh  of  Middleton  confifts 
of  four  diftinft  and  feparate  towndMps,  viz..  Middleton^ 
Jljhvoorth^  Ainfvuorth^  afld  Great  Levers  and  that  the  town- 
Jhip  of  Middleton  confifts  of  five  feparate  hamlets,  or  pr(cin£fs, 
and  not  feparate  town/hips.  That  the  rates  and  aflefTments 
had  been  rm^t  generally  for  the  townfhip  of  Middleton  at 
large,  and  not  for  each  feparate  diftridt ;  and  that  the 
overfeers  accounts  had  been  made  out  in  the  fame  manner. 

Er/kine  and  Shepherd  ih^wd  caufe  againft  the  rule,  and 
contended,  that  in  order  to  lay  a  ground  for  the  court  to 
grant  the  rjiandamusy  it  would  be  neceflary  to  ftiew  two 
things;  ly?,  That  this  diftricl  of  Pilfworth  is  a  townjhlp', 
2dly^  That  it  cannot  enjoy  the  benefit  of  the /?<?/.  43  Eliz. 

As  to  the  firfl,  it  appears,  That  Ptlfworth  is  onlv  a 
hamlet^  which,  with  four  others,  conftiiutes  the  townjhip 
of  Middleton,  and  is  not  a  townfhip  of  itfelf ;  For  it  is 
flated,  That  the  overfeers  have  been  appointed,  and  the 
afTeflments  made,  from  time  immemorial,  generally,  for 
the  townfhip  of  Middleton,  and  not  for  the  five  diftri£ts 
Jeparately, 

idljy  It  dees  not  follow,  that  though  Pilfworth  (hould 
be  a  townfhip,  yet  that  it  mufl  be  feparated.  The  affi- 
davits (hould  have  ftated  fpecial  grounds  for  the  court  to 
fee  that  Pilfworth  was  precluded  from  enjoying  the  benefit 
of  the  43  Eliz.  But  they  only  flate  generally,  That  the 
parifh  of  Middleton,  of  which  it  is  a  part,  cannot  reap  the 
benefit  of  that  ftatute,  without  alleging  any  other  reafons 
than  thofe  of  the  largenefs  and  population  of  the  parifh; 
and  that  three  diftridts  had  already  been  feparated  from  the 
other  five,  in  the  cafe  of  Peart  and  Weflgarth,  3  Burr.  1610. 
where  the  parifh  was  larger  than  in  the  prefent  inftance, 
the  court  did  not  think  that  a  fufficient  reafon  for  dividing 
it:  And  as  to  the  extent  of  its  population,  no  additional 
increafe  is  ftated  from  whence  any  new  inconvenience  has 
arifen  :  but  on  the  contrary,  the  circumflance  of  the  three 
townfhips  having  been  feparated  affords  a  reafon  for  refuf- 
ing  the  rule,  as  the  number  of  inhabitants  in  the  remaining 
diftridls  muft  be  conftderably  lefs  than  that  of  the  whole 
parifh  before  fuch  feparation  took  place.  The  tovvn(};ip 
of  Middleton  has  hitherto  enjoyed  the  benefit  of  the  ftatute 
of  Eliz,  without  interruption.     And  even  in  the  cafe  of 

Peart 
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Peart  and  Wejigarth^  where  there  had  been  a  contrary 
ulagc  for  40  \ ears  under  an  order  of  fefli'ins ;  this  court 
was  of  opinion,  That  as  '.he  inability  of  the  parifh  to  reap 
t-iie  benefit  of  the  flatute  of  Elizaheth  did  not  appear,  the 
overieers  ought  not  to  be  appointed  by  virtue  of  the  13  & 
14.  Car.  2.  c.  12.  In  the  cafe  of  the  King  and  Utioxeter, 
Doug.   332.     Cold.  84.  the  fame  rule  was  eftablifhed. 

1[  is  ftated  in  the  affidavits,  That  each  of  the  five 
overfeers  did  the  duty  of  his  particular  diftridf ;  the  fame 
reafon  was  relied  upon  in  the  cafe  of  the  king  againft 
the  juftices  of  MlddUfex^  Bott.  17.  where  overfeers  had 
always  been  appointed  for  the  parifh  of  Kent'iJ})  Towrt^ 
which  included  Pancras ;  out  of  which  latter  place  one  of 
the  overfeers  had  conftantiy  been  taken,  who  did  the  duty 
of  that  particular  diftri(5l.  That  was  urged  as  a  ground 
for  dividing  the  parifh,  but  the  court  faid,  that  it  was 
only  an  internal  regulation,  and  refufed  the  mandamus. 

B^arcroft  and  Cochli,  contra,  contended,  that  where 
riiere  is  a  conftable,  there  is  necefTarily  a  townfhip.  Here 
it  is  agreed  on  both  fides  that  there  is  a  conftable. 

But  what  is  decifive  in  the  prefent  cafe  is,  that  it  ap- 
pears to  have  been  always  neceffary  for  tl^e  parifh  of  Alid- 
dletcn  to  have  five  overfeers,  which  is  a  proof  that  it  could 
not  enjoy  the  benefit  of  the  43  E/iz.  which  confines  the 
number  to  four. 

They  were  then  flopped  by  the  court. 

Ajhhurji  J. This  is  a  very  plain  cafe.     It  has  beem 

argued  againft  the  rule,  that  if  the  court  {hould  grant  a 
mandamus  to  appoint  feparate  overfeers  for  the  townfhip  of 
Pilfivorth^  one  of  the  five  remaining  diftri£ts,  it  will  ne- 
cefTarily follow  that  the  others  will  be  entitled  to  the 
fame  privilege.  But  that  argument  applies  equally  the 
other  way  ;  for  as  foon  as  the  other  three  townfliips  were 
feparated,  the  remaining  five  had  a  right  to  be  fo.  It  is 
clear  that  the  parifh,  as  a  parijhy  cannot  have  the  benefit 
of  the  ffatute  43  Eliz.  becaufe  it  has  always  had  a  greater 
number  of  overfeers  than  are  allowed  by  that  a6l.  There- 
fore upon  that  ground,  as  well  as  upon  the  former,  that 
the  other  three  townlliips  have  had  feparate  overfeers ;  I 
am  of  opinion  that  the  five  remaining  ones  are  alfo  en- 
titled to  have  them. 

Buller  J. The  parlies  applying  for  this  rule   mud 

necefTarily  make  out  two  points  before  they  can  fucceed. 

Firft,  that  this  is  a  townfhip: And  fecondly,  that   it 

cannot  have  the  beneht  of  the  43  Eliz. 

The  lad  is  the  point  which  has  been  moft  relied  on': 

For  as  to  the  firft,  it  certainly  is  a  townfhip.  ,  Wherever 

X  4  there 
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there  Is  a  conjlable^  there  there  is  a  townjhip.  There  may  be 
a  conftable  for  a  larger  diihift  than  a  townftiip,  but  not  for 
a  fmaller.  The  doubt  in  many  of  the  cafes,  whether  fuch 
a  place  was  a  townfhip  or  not,  has  arifen  where  there  was 
no  conflable. 

Then  the  remaining  queftion  is.  Whether  the  town- 
ihip  of  Pilfworth  can  have  the  benefit  of  the  43  El'i-z.  ? 
What  is  a  decifive  anfwer  againft  that  is,  that  the  other 
three  townfliips  have  feparate  overfeers:  We  muft  confi- 
der  what  is  meant  by  the  benefit  of  the  ftatute.  It  is  that 
the  parifti  may  maintain  their  own  poor,  as  a  parijh  ;  for 
unlefs  they  can  do  it  as  Juch,  they  cannot  have  the  bene- 
fit of  the  ftatute.  Now  it  is  here  ftated,  that  three  of  the 
townfhips  maintain  their  own  poor;  but  unlefs  they  fl// 
join,  they  cannot  raap  the  benefit  of  the  ftatute. 

It  has  been  argued,  that  the  parties  applying  for  the 
mandamus^  (hould  have  fhewn  fpecial  reafons  to  the  court, 
why  they  cannot  have  the  benefit  ot  the  ftatute.  But  in 
fa£t  they  have  done  fo  :  for  they  have  ftated  the  largenefs 
of  the  parifti,  and  its  great  population,  which  circum- 
ftances  are  not  denied  by  the  othei  fide.  Independant  of 
thefe  reafons,  another  ground  laid  for  the  mandamus  is, 
that  the  five  remaining:  townftiips  require  five  overfeers. 
If  from  necefTity  they  muft  have  five  overfeers  to  govern 
their  poor,  that  affords  a  ftrong  argument  to  prove,  that 
even  if  thefe  five  comprehended  one  pirifli,  independant 
of  the  other  three,  yet  they  could  not  enjoy  the  benefit 
of  the  43  Eliz.  which  allows  only  four  overfeers. 

Tlie  cafes  which  have  been  mentioned  were  all  rightly 
decided,  but  they  do  not  apply  tp  the  prefent.  As  to  the 
cafe  of  Peart  and  IVeJigarth^  3  Burr.  1 610.  the  parifh 
bad  enjoyed  the  benefit  of  the  ftatute  of  Elizabdh  for 
120  years.  After  fuch  a  length,  of  time,  the  court 
faid,  that  they  muft  have  fhewn  to  them  fome  ftrong 
reafons  to  induce  them  to  believe  that  it  could  not  be 
continued,  before  they  would  appoint  overfeers  in  a 
different  manner  from  thit  pointed  out  by  the  ftatute 
of  Elizaheih^  notwithflanding  any  intervening  cuftom 
for  40  years :  but  no  fufticient  reafon  appearing,  they 
directed  one  joint  appointment  for  the  whole  parifti. 
Next,  as  to  the  cafe  of  the  King  againft  the  juftices  of 
Middlejcx^  Boit.  17.  it  appeared  moft  clearly  that  the 
parilh  of  Kentijh  Town  could  have  the  benefit  of  the  ftatute 
of  Elizabeth.  There  were  two  overfeers  appointed  for  the 
whole  parifli,  which  was  fufficient  to  anfwer  the  purpofcs 
oi  the  ftatute. 

Then, 
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Then,  as  to  the  cafe  of  the  King  and  Uttoxeter, 
Dougl.  332.  the  anfwer  to  it  is,  that  the  parifli  did  not 
fhew  that  they  could  net  have  the  benefit  of  the  43  Eli%. 
Per  curiam :    Rule  abfolute,     Caf.  by  Durnf.  and  Eajt. 

374. 

TVithin  the  fever al  and  refpePAve  townjhlp  and  village'^ 
T.  JO  G.  3-  Kirkby  Stephen  and  Wharton.  The  parifh  of 
Kirkby  Stephen  is  a  large  parifti,  confifting  of  ten  different 
townfhips,  who  maintain  their  refpecStive  poor,  and  have 
feparate  overfeers.  The  tovi^nfhip  of  Kirkby  Stephen  and 
the  townfhip  of  Wharton  are  two  of  thefe  ten  townfhips. 
The  pauper  JVilliam  Greer  was  removed  from  Newport  by 
an  original  order  direiled  to  the  officers  of  the  parijh  of 
Kirkby  Stephen^  and  adjudging  his  fettlement  to  be  in  that 
parijh^  and  removing  him  to  th^t  pariJJ)  i  and  was  brought, 
together  with  this  order,  by  the  overfeers  of  Nezuport,  and 
delivered  to  the  overfeer  of  the  townjloip  of  Kirkby  Stephen, 
But  neither  \he  parijh  oi  Kirkby  Stephen,  nor  the  town/hip  of 
Kirkby  Stephen,  appealed  from  the  order;  and  the  pauper 
remained  in  Kirkby  Stephen,  and  was  maintained  by  a  fifler 
in  the  townfhip  of  Kirkby  Stephen,  for  near  a  year  and  an 
half  J  when,  his  fifter  dying,  he  afked  relief  of  the  town- 
fhip of  Kirkby  Stephen  ;  who  thereupon  got  him  removed 
by  an  order  of  two  juftices  to  the  townfhip  of  Wharton, 
"Which  order  was  quafhed  upon  appeal,  fubje^  to  the  opi- 
nion of  the  court  of  King's  Bench,  upon  the  above  recited 
Hate  of  the  cafe.  It  was  moved  to  quafh  the  order  of  {z{' 
fions,  and  urged  that  the  townfhip  of  Kirkhy  Stephen  was 
not  precluded  from  difputing  the  fettlement  with  another 
townfhip  in  the  fame  parifli.  The  firft  order  of  the  two 
juftices  removes  from  Newport  to  ihe  parijh  o^  Kirkby  Ste^ 
phen  :  And  the  parijh,  'tis  true,  have  not  appealed  againd; 
it.  But  the  parifh  at  large  confifts  of  feveral  townfliips  : 
Which  feveral  townfliips  are  not  affeCted,  as  between  one 
and  another  of  thefe  particular  townfhips,  by  the  non- 
appealing  of  the  parifli  at  large.  That  if  they  had  appealed, 
the  determination  muft  have  been  againll  them  :  For  the 
order  removed  the  pauper  to  the  parijl)  of  Kirkby  Stephen; 
and  it   is   agreed  on   all  hands,    that  his  fettlement    was 

within  the  parifli, On  the  other  hand,  it  was  infifted, 

that  the  townfliip  of  Kirkby  Stephen  was  bound  and  con- 
cluded by  the  order  of  removal  from  Newport  to  Kirkby 
Stephen,  unappealed  from.  The  original  order  calls  Kirkby 
Stephen  a  parifh,  tho^it  is  only  a  townfliip  :  But  that  mif- 
take  will  not  vary  the  law.  They  ought  to  have  appealed  : 

And 
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And  upon  an  appeal,  they  might  have  availed  themfelves  of 
that  miftake;  or  of  the  merits,  if  they  had  any.  But  not 
having  appealed,  they  are  concluded  againft  all  the  world. 

By  lord  Mansjield  znd  the  court :  The  original  order, 

made  for  the  removal  from  Newpoit  to  the  parijh  of  Kirkhy 
Slephef/y  muft  mean  the  townJJoip  of  Kirkby  Stephen.  The 
townfliip  was  as  a  parifli  for  this  purpofe,  of  a  removal  to 
it ;  the  poor  within  the  parifh  not  being  maintained  by 
the  whole  parifh,  but  by  the  particular  townfhips  to  which 
they  refpedively  belong.  The  townfliip  of  Kirkhy  Stephen 
oughtj  in  this  cafe,  to  have  appealed.  They  could  not 
get  rid  of  this  order,  but  by  appealing.  And  if  they  had 
appealed,  the  truth  might  have  appeared.  And  when  the 
facts  had  appeared  to  the  juftices,  upon  the  whole  truth 
being  difclofed,  the  pauper  might,  in  the  end  of  the  in- 
quiry, have  been  fent  to  Wharton, — And  the  order  of  {t(' 
fions  was  affirmed.     Burrow's  Seitl.  Cof.  664. 

]f'in  any  place  there  Jhall  be  no  fuch  nomination  as  is  before 
appointed'^  That  is,  in  Eajter  week,  or  within  one  month 
after  Eajier.  For  the  claufe  doth  not  fuppofe,  that  no 
overfeers  at  all  are  appointed  within  fuch  place,  but  only 
not  within  fuch  time ;  for  the  penalty  is  required  to  be  levied 
by  the  churchivardens  and  overjeers,  or  one  of  them. 

Every  jujilce  of  the  divifion  Jhall  forfeit  5  /]  This  proceeds 
upon  the  fuppofition  of  the  juflices  being  obliged  to  di- 
vide;  for  in  that  cafe  the  appointment  was  to  be  by  the 
juftices  in  or  near  the  divifion,  and  not  otherwife:  But  now 
the  juftices  at  large  are  all  equally  concerned;  and  there- 
fore it  feemeth,  that  this  penalty  cannot  now  be  levied  on 
any  particular  juftice.  But  if  in  any  place  no  overfeer 
fliall  be  appointed,  a  mandamus  will  go  to  the  juftices  at 
large,  to  compel  them  to  appoint. 
Warrant  for  re-  2.  And  that  the  juftices  may  know  what  perfbns  are  fit 
turning  jifls  of  {q  ^g  appointed  overfeers,  it  is  ufual  and  requifire  for 
them  to  iflije  their  precepts  in  fome  fuch  form  as  here  fol- 
loweth ;  viz. 


■I 


To    Henry  Wilkmfon^    gentleman,   high 
VVeftmorland.  \     conftable  of  Kaidal  iPard,  within  the 
faid  county. 


TTI7E  two  of  his  majefty  s  jujllces  of  the  peace  for  the  faid 

•  '     county^  one  whereof  is  of  the  quorum y  do  hereby  re- 

quire  you  forthwith  y  upon  your  receipt  hereof  to  ijfue  your  war- 

rants  to  u'.l  the  petty  con/iables  within  your  faid  wardy  in  the 

1 8  form 
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farm  or  to  the  effeSf,  according  as  upon  this  our  warrant  is  in- 
dorfed :  Given  under  our  hands  and  feats  the day  of  • 

The  form  of  the  faid   high  condable's  warrant  to 
the  petty  conftable. 

^'^.Tw"^;      \      To  the  conftable  of 

Kendal  Ward,     i 

T>Y  -iiirtue  of  a  precept  from  two  of  his  majefiy^s  jujlices  9f 
^  the  peace  in  and  for  the  faid  county  (one  whereof  is  of  the 
quorum)  to  me  directed,  ycu  are  hereby  required  immediately 
upon  fight  hereof  to  give  notice  to  all  and  every  the  overfeers  cf 
the  poor  within  your  confiablexvick,  that  they  make  cut  a  lijl  in 
writing  of  a  competent  number  of  jubfiantialhcufholderswiihin 
their  refpe£iive  di/inSis,  and  deliver  in  the  fa?ne  to  the  faid 
jujiices  and  others  his  faid  majejifs  jufiices  cf  the  peace  for 

the  faid  county^  at  <  in  — — in  the  faid  county,  on 

•  the  ■  day  of  ■  "  at  the  hour  of in  the 

forenoon  of  the  fame  day  \  to  the  end  that  out  of  the  faid  lift 
the  faid  juftices  may  appoint  other  overfeers  of  the  posr  for  the 
year  then  next  enfuing.  And  be  you  then  there^  to  certify  what 
you  Jhall  have  done  in  the  premijjes.  Herein  fail  you  not. 
Given  under  my  hand  the  •  day  of  •  in  the  year 

of  our  Lord  — — — . 

Henry  Wilkinfon,  high  conftable. 

3.  And  the  form  of  an  appointment  of  overfeers,  clear  Form  of  an  ap- 
of  the  objedtions  above  mentioned,  may  be  thus:  pointment  of 

overfeers. 

Weftmorland.  "X^/"  E  two   of  his  mojeftys  juftices  of  the 

*  '  peace  in  and  for  the  faid  county,  one 
whereof  is  of  the  quorum,  do  hereby  nominate  and  appoint 
A.  O.  and  B.  O.  being  Jubftantial  houjholders  of  the  parifh 

[or,  tow»fhip'\  cf in  the  faid  county,  to  be  over  jeers  of 

the  poor  of  the  faid  parifh  [or,  town/hip]  according  to  the 
direhion  of  the  ftattite  in  that  cafe  rnaae  and  provided.  Given 
under  our  hands  and  feals  (within  a  month  after  Eafter.) 

But  by  a  remedial  c>aure,  in  the  act  of  the  17  G.  2.  c.  38. 
it  is  enabled,  that  the  diftrefs  for  the  poor  rate  fhall  not  be 
deemed  unlawful,  for  any  defect  or  want  offonn^  in  the  war-- 
rant  for  the  appointment  of  overfeers.     f.  8. 

4.  If  any  perfon  fhall  find  himjelf  aggrieved,  by  any  aSf  Appeal  againft 
done  by  the  faid  juftices;  he  may  appeal  to  the  genera':  quarter-  the  order  ot  ap- 
ffjftons^  whofe  order  therein  Jhall  bind  all  parties,  43  El.  c.  2.  P=""*'"«='»t. 
f.  6. 

To 


I 
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To  the  general  quarter  fejjtons]  This  claufe  leaves  the  ap-. 
peal  at  large,  and  doth  not  reftrain  it  to  the  next  feflions : 
But  the  above-mentioned  a£l  of  the  ly  G.  2.  diredls  the 
appeal  to  be  to  the  next  feflions,  but  yet  not  in  negative 
words,  fo  as  to  fay,  that  it  Ihall  be  at  the  next  feflions, 
and  not  otherwife.  So  that  both  may  feem  to  ftand  well 
together ;  and  then  the  fenfe  of  the  ftatute  of  the  17  G.  2. 
will  be  this,  T  hat  the  appeal  againft  any  thing  done  or 
omitted  by  the  overfeers  or  juftices,  in  cafes  wherein  no 
appeal  is  given  by  former  lUtutes,  mult  be  to  the  next 
feffions  only,  becaufc  the  claufe  which  gives  the  appeal, 
limits  it  to  fuch  next  fefiions ;  but  in  cafes  wherein  an  ap- 
peal is  given  by  former  ftatutes,  fuch  appeal  may  be  to  the 
next  feflions  according  to  this  claufe,  or  may  be  according 
to  the  directions  of  fuch  former  ftatutes.  And  in  truth 
mai'.y  ails  of  the  churchwardens  and  oveifeers  may  be  fo 
contrived,  that  they  cannot  be  known  before  the  next 
feflions,  and  it  would  ojve  them  a  great  opportunity  of 
fraud,  if  they  might  be  fafe  by  concealing  fuch  praiiices 
until  the  time  of  appealing  to  the  next  feflions  {Vjould  be 
expired.  But  then,  in  the  cafe  before  us,  there  is  no 
power  to  award  cofts,  unlefs  the  appeal  be  to  the  next  (ei- 
lions  by  the  17  G.  2. 
Overfcsr  re-  5.  A/.  14  G.  2.  K.  and  "Jme!.     A  perfon  was  inditf^ed, 

lufingto  take     for  not  taking  upon  him  the  office  of  overfcer;  and  by  the 
t-ieoHice,  court  it  was  held  to  be  an  ofFence  indictable  ;    for  that  al- 

though the  fiatute  appoints  a  penalty,  yet  that  penalty  is 
not  for  refufmg  to  take  the  office,  but  for  negie»5t  of  duty 
in  that  office  ;  and  where  a  flatute  commands  a  thing, 
and  appoints  no  penalty  for  difobedience,  fuch  offence  is 
indidtable  as  a  contempt  of  the  law.  2  Sejf.  C.  187.  Sir, 
1 1 46. 
Overfeers  gene-  6.  The  cverfeers  thus  appointed,  and  taking  upon  them 
ralduty.  ji^g  office,  fhall  within  14  days  receive  the  books  of  ajfejfmenti 

and  of  accounts^  /''<""  ^heir  predecejfors^  and  what  money  and 
mater ia/s  Jhall  he  in  their  hands,  and  reimburfe-  them  their  ar- 
rears,    17  G.  2.  c.  38.  f.  1,   ii,   13. 

And  thty  Jhall  take  order  from  time  to  time,  with  the  confent 
.  cf  two  Juch  jujiices  as  aforefaid,  for  fitting  to  work  the  children 
of  all  fuch  whofe  parents  Jhall  not  by  the  faid  churchwardens 
and  overfeers,  or  the  greater  part  of  them.,  be  thought  able  to 
hep  and  maintain  them\  and  afo  for  Jetting  to  work  all  fuch 
■perfons,  married,  or  unmarried,  having  no  means  to  maintain 
them,  and  ifing  no  ordinary  and  daily  trade.  IVhich  faid 
churchwardens  and  overjeers,  or  fuch  of  them  as  Jhall  not  be  hi 
by  ficknefs  or  other  juji  excufe^  to  be  alloived  ly  two  fuch  juj- 

tias. 
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tues,  Jhallmeet  at  haft  once  a  monih^  in  the  church,  on  Sunday 
in  the  afternoon^  after  divine  fervice,  there  to  conftder  cffomc 
good  courfe  to  he  taken,  and  order  it  to  he  fet  doivn  in  the  pre- 
mijjh :  Upon  pain  that  every  one  of  them  abfenting  themfelvei 
'Without  lawful  caufe,  from  fuch  monthly  meeting,  or  being 
negligent  in  their  office,  fhall  forfeit  for  every  default  20  s 
to  the  poor  j  to  be  levied  by  feme  or  one  of  the  churchwardens 
and  overfeers,  by  warrant  from  two  fuch  jvjlices,  by  diflrefs\ 
or  in  defeSi  thereof,  any  two  fuch  jujiices  may  commit  the 
offender  to  the  common  gad,  there  to  remain  without  bail  or 
mainprize,  till  the  [aid  forfeiture  fl^all  he  paid.  Provided 
that  if  any  p  erf  on  fhall  be  aggrieved  by  any  aSf  done  by  the  faid 
chiirchiuardens  and  other  perfons,  he  may  appeal  to  the  general 
quarter  fejjiofis,  whofe  order  therein  fhall  bind  all  parties, 
43  El.  c.  2.  f.  I,  2,  6,  II. 

In  the  church]  But  the  penalty  for  not  meeting  in  the 
church  (hall  not  be  infliiSed  on  the  overfeers  of  extraparo- 
chial  places  j  becaufe  they  have  no  church  to  meet  in. 
8  Mod.  E.  7  G. 

II.  Of  fettlements. 

By  a  ftatute  made  in  the  i2  jR.  2.  {c.  y.)  The  poor 
were  to  repair,  in  order  to  be  maintained,  to  the  places 
where  they  were  born, —  By  the  1 1  //.  7.  c.  2.  they  were 
to  repair  to  the  place  where  they  la/i  dwelled,  or  were  be/I 
known,  or  were  born. — By  the  19  H.  j.  c.  12.  to  where 
they  were  born,  or  made  lafi  their  abode  by  the  fpace  of  thres 

yean. By  the  i  Ed.  6.  c.  3.  this  was  explained  to  be, 

where  they  had  been  mojl  anvcrfayit  by  the  fpace  of  three 

years. By  the  i  J.  c.  7.  they   were  to  be  fent  to  the 

place  of  their  divelli?/g,  if  they  had  any ;  if  not,  to  the 
place  where  they  laft  dwelt  by  the  fpace  of  one  year ;  if 
that  could  not  be  known,  then  to  the  place  of  their  birth. 
*— So  that  there  were  two  kinds  of  fettlement  all  along; 
by  birth,  and  by  inhabitancy,  CuA  for  any  indeterminate 
time,  next  for  three  yeais,  then  for  one  year.  And  this 
laft  continued  to  the  tiaie  of  the  ftatute  of  the  13  ^  14 
C.  2.  c.  12.  which  reduced  the  refidence  from  the  term  of 
one  year,  to  the  fpace  of  forty  days.  Which  ftatute  of 
the  13  b'  14  C.  2.  will  often  occur  in  the  following 
feflions,  being  the  foundation  of  all  the  fettlements  as  they 
ftand  at  this  day  j  upon  which  ad  there  have  been  more 
cafes  adjudged,  than  upon  any  other  adt  in  the  (tatute 
book. 

But 
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But  that  I  may  treat  diftinftly,  and  as  clearly  as  may  be* 
concerning  this  fubjeft  of  fettlements  (after  having  firfi: 
premifed  one  general  rule  which  controls  almoft  all  the 
cafes  of  fettlements,  viz.  That  no  fettlement  can  be  legal, 
which  is  brought  about  by  prailice  or  compulfion  ;  Read,  Til, 
Poor) J  I  {hall  proceed  in  the  following  method  : 

i,  Ofperfons  having  no  fettlement, 

ii, '  Of  certificates. 

Hi,  Of  fettlement  by  birth ^  viz.  of  bajlards,  and 
ethers, 

iv.  Of  the  fettlement  of  children  with  their  parents, 

V.  Of  fettlement  by  apprenticefhip» 

vi.  Of  fettlement  by  fervice. 

vii.  Of  fettlement  by  marriage, 

via.  Of  fettlement  by  continuing  forty  days  after 
notice, 

ix.  Of  fettlement  by  paying  parifh  rates, 

X,  Of  fettlement  by  ferving  a  parifo  office, 

xl.  Of  fettlement  by  renting  ten  pounds  a  year, 

xii.  Of  fettlement  by  a  perfon^s  own  ejiate, 

i.  Of  perfons  having  no  fettlement. 

Whereas  the  number  of  poor  zvithin  England  fl»^  Wales, 
ii  very  great  and  burthenjome  ;  and  whereas^  by  reajon  of  jome 
defers  in  the  law,  poor  people  are  not  rejirained  from  going  f  am 

one  pari/h  to  another, it  is  enaSied,  that  withm  forty 

days  after  any  fuch  perfons  Jhall  come  t9  fettle  in  any  tenement 
under  10/  a  year,  two  jujiices  (i  Q^)  may  remove  them  to  ihg 
place  where  they  were  lajl  legally  fettled,  13  &  14  C.  2* 
c.  12.  f.  I. 

Poor  within  England  and  Wales]  By  thefe  words  of  re- 
ftri6\ion,  and  the  word  \^fuch\  afterwaids,  which  feems  to 
have  reference  to  thofe  kinds  of  poor  oDJy,  and  by  the 
dif  edion  of  removing  them  to  the  place  where  they  were  laji 

legally 


I&OD?*     (Settleinents.)  335 

Isgally  fettled^  which  can  only  mean  where  they  were  laft 
legally  fettled  within  the  then  kingdom  ;  it  may  feem,  that 
other  poor,  not  belonging  to  England  or  IFales^  are  not 
within  the  regulations  ot  this  Itatute. 

And  in  Conrad's  cafe,  T.  6  JV.  it  was  adjudged  and  de- 
clared as  follows:  A  woman  and  her  two  children  landed 
at  Harwich  from  Holland,  and  removing  to  another  place, 
were  fent  back  by  order  of  two  jullices.  But  by  the  court : 
The  landing  makes  no  fettlemcnt ;  and  the  order  was 
quaflied.  And  Eyre  J.  (Holt  Ch.  J.  being  abfent}  Teemed 
to  be  of  opinion,  that  this  is  a  cafe  omitted  out  of  the 
ftatute.     Comb.  287. 

And  if  there  is  a  defeft  in  the  law  with  refpedt  to  the 
fubje<5ls  of  a  foreign  realm,  the  cafe  of  a  Scotchman  or 
Irifiman  in  England  feemeih  to  be  not  much  different, 
except  only  when  they  (hall  become  vagrants,  for  in  fuch 
cafe  they  may  be  fent  into  Scotland  ox  Ireland:  But  orher- 
wife,  if  they  be  able  to  maintain  themfelves,  and  commit 
no  act  of  vagrancy,  it  doth  not  appear  that  they  can  be 
removed  by  order  of  two  juftices,  as  perfons  likely  to  be- 
come chargeable.  Ey  which  means  they  feem  to  be  in  a 
better  condition  in  Eiigland,  than  the  Engli/h  fubjeds:  For 
that,  not  being  removcable,  until  they  be  forced  to  afk 
relief,  and  fo  thereby  become  vagrants,  as  wandring  abroad 
and  begging;  they  may  continue  undifturbed,  without  the 
intanglements  of  a  certificate,  and  confequently  are  in  a 
better  capacity  of  gaining  fettlements,  if  not  for  them- 
felves, yet  for  their  children  born  here,  and  for  their  fer- 
vants  and  apprentices. 

jyithin  forty  days]  The  ftatute  of  the  i  J,  2.  requires, 
that  fuch  40  days  continuance  (hall  not  make  a  fettlement, 
but  from  the  time  of  delivering  notice  in  writing;  and  by 
the  3  ^V.  it  muft  be  from  the  time  of  the  publication  of 
fuch  notice  in  the  church  :  But  it  hath  always  been  under- 
flood,  that  a  perfon  not  removeable  neeJ  not  to  give  fuch 
notice  ;  and  that  a  perfon  continuing  40  days  unremoveable^ 
and  a  perfon  not  removed  for  40  days  after  fuch  notice  given 
and  publiihed,  (hall  equally  gain  a  fettlement.  Now  the 
following  cafe  happened,  E.  2  G,  between  the  parifhes  of 
St.  Gdes  and  St.  Margaret :  An  EngliJ})woman  was  mar- 
ried to  a  foreigner,  who  had  no  fettlement  in  England \  the 
huftjand  continued  for  the  fpaceof  40  days  in  a  pari{h  un- 
removeable,  for  that  there  was  no  place  to  which  he  could 
be  removed;  and  it  was  urged,  that  the  wife  continuing 
with  him,  as  part  of  his  family  for  40  days  unremovcable, 
(he  did  thereby  gain  a  fettlement:    But  by  Holt  Ch.  J. 

Where 
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Where  a  perfon  ftays  40  days  in  a  place,  whence  he  bath 
a  right  not  to  be  removed,  that  gains  a  fettlement ;  other- 
wife,  where  he  only  ftays  in  a  place,  becaufe  they  do  not 
know  where  to  remove  him.  And  in  this  cafe,  he  faid, 
that  he  did  not  know  that  a  foreigner  had  a  right  to  be 
maintained  in  any  place  to  which  he  came,  but  that  they 
might  let  him  ftarve.     1  Sejf.  C,  97. 

But  there  is  another  thing  to  be  confidered.  It  appears, 
in  that  cafe,  that  there  was  a  terminus  a  quo^  but  not  a 
terminus  ad  quern  5  or  in  other  words,  that  the  man's 
fituation  in  the  parifh  was  not  fuch  as  the  law  calls  unre- 
moveable,  as  if  he  had  rented  a  tenement  of  lol  a  year; 
but  that  in  fa£l  he  w.ts  removeable,  if  they  had  known 
whither  to  have  fent  him.  But  put  the  cafe,  that  he  had 
rented  a  tenement  of  10 1  a  year;  or,  which  is  the  fame 
thing,  that  a  Scotchman  or  Iri/Jwian  had  rented  a  tenement 
of  10  1  a  year  :  The  queftion  is.  Whether  by  continuing 
thereupon  40  days  unremoveable,  he  would  thereby  have 
gained  a  fettlement  in  purfuance  of  this  ftatute  ?  If  it  is 
anfwered  in  the  affirmative,  then  this  will  follow  ;  that  if 
he  comes  to  refide  upon  a  tenement  under  10 1  a  year,  and 
gives  notice  in  writing,  and  caufes  the  fame  to  be  publiih- 
ed  as  the  law  requires,  and  continues  40  days  sfter  fuch 
publication  unremoved^  he  muft  by  the  fame  ftatute  gain  a 
fettlement.  And  if  fo,  a  Scotchman  or  Injhfnan  may  fettle 
himfelf  and  his  family  in  4.0  days  time,  in  any  parifh 
whatfoever,  where  he  can  procure  any  little  cottage  to  live 
in,  by  giving  and  caufing  to  be  publifhed  fuch  notice  as 
aforefaid.  On  the  other  hand,  if  we  have  recourfe  to  the 
obfervation  above  mentioned,  and  fay,  that  this  ftatute 
extends  only  to  the  poor  of  England  and  Wales ^  then  this 
will  folio v^ 3  that  a  Scotchman  or  lrifl)man  can  gain  no  fet- 
tlement in  England  by  virtue  of  this  ftatu'e,  and  if  not  by 
this,  then  not  by  any  other  of  the  fubfequent  ftatutes  con- 
cerning fettlemcnts,  for  that  they  are  all  relative  there- 
unto, and  depending  thereupon  ;  that  is  to  fay,  in  ihefe 
circumftances  a  Sctcbman  or  Irljhman  can  jiain  no  fettle- 
ment in  England,  neitner  by  renting  lol  a  year,  nor  by 
continuing  40  days  after  notice,  nor  by  apprenticefhip,  nor 
by  lervice,  nor  by  paying  panfli  rates,  nor  by  ferving  a  pa- 
rifh office. The  pradice  feems  to  be  univcrfally  allowed 

in  favour  of  the  former  opinion. 
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a.  Of  certificates. 

BeTore  we  come  to  treat  efpecially  of  fettlements,  it  will 
be  necelfary  to  fpeak  fomewhat  of  certificates,  as  affeding 
fettlements  feveral  ways. 

By  the  13  ^  146".  2.  f.  12.  Power  is  given  upon  com- 
plaint of  the  churchwardens  or  overfeers,  within  40  days 
after  a  perfon  is  come  to  fettle  en  any  tenement  under  10 1 
a  year,  unto  two  juftices  (i  QJ)  to  remove  fuch  perfon  to 
the  place  where  he  was  lal't  legally  fettled,  unlefs  he  give 
Jufficient  fecurity  for  difcharge  ef  the  parijh,  to  be  allowed  by 
the faidjtiji ices.      f.  I. 

And  by  the  8  ^  9  IV.  c.  30.  it  is  enafted  as  follows: 
Forafmuch  as  many  poor  perfons  chargeable  to  the  place 
where  they  live,  merely  for  want  of  work,  would  elfevvhere 
maintain  themfelves,  but  not  being  able  to  give  (uch  fecurity 
as  may  be  exped^ed,  on  their  coming  to  fettle  in  any  other 
place,  it  is  therefore  enabled,  That  if  any  perfm  ivho  /hall 
come  into  any  farijh  or  -place  there  to  refide,  JhciU  at  the  fame 
time  procure,  bring,  and  deliver  to  the  churchwardens  or 
ever  Jeers  of  the  parijh  or  place  where  htjhall  come  to  inhabit^ 
or  to  any  of  thcm^  a  certificate,  under  the  hands  and  feals  of 
the  churchwardens  and  overfeers  of  any  other  parijh,  tovm- 
Jhip  or  place,  or  the  major  part  of  them.,  or  of  the  ove  feers 
where  there  are  no  churchwardens ;  to  be  aitejiai  by  two  or 
more  credible  witnejfes  \  thereby  sijuning  a^^d  acknowledsfing 
the  perfon  mentioned  in  the  Jaid  certificate  to  be  an  ii'habitant 
legally  fettlvd  in  that  parijh  towtijhip,  or  place :  Every  fuch 
cer tipcat e,  having  been  allowed  of  a?id  fiibj'cr. bed  by  two  jujiices 
cf  the  place  from  whence  the  certficate  Jhall  come,  Jhall  oblige 
the  faid  parijh  or  place,  to  receive  and  provide  fo'^  the  perfon 
mentioned  in  the  Jaid  certificate,  together  with  his  family,  as 
inhabitants  of  that  parijh,  "whenever  tl-ey  Jkad  hnppen  10  be- 
come chargeable  to,  or  he  forced  to  cfk  reliej  oj  the  parilhy 
iownfhip,  or  place,  to  which  juch  certificate  was  given  :  And 
then  and  not  before,  it  Jhall  be  lawful  for  fuch  p>rjon,  and  his 
children,  tho'  born  in  that  parijh,  nit  having  otherwije  acquired 
a  legal  fcitlement  there^  to  be  removed,  conveyed,  and  fettled  in 
the  parijh  or  place,  from  whence  fuch  certficate  was  brought, 
f.  I. 

By  the  9  £3"  10  TV.  c.  W.  No  perfon  who  Jhall  come  into 
any  parijh  by  juch  certificate  Jhall  be  adjudged  by  any  a5i  what- 
Joever  to  have  procured  a  legal  fettlement  in  fuch  parijh,  unlefs 
he  Jhall  really  and  bona  fide  take  a  leafe  of  a  tenement  of  the 
•yearly  value  of  10 1,  or  Jhall  execute  fome  annual  office  in  fuch 
'panjh,  being  legally  placed  in  fuch  ofiice. 

Vol.  III.  Y  By 
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By  the  i^  Jn.Ji.  i.  c,  i%.f.  z.  If  any  perfon  Jhall  he 
an  apprentice  bound  by  indenture,  or  be  a  hired  fervant^  to  any 
per  Jon  who  came  into  or  Jhall  refide  in  any  parijh^  townjhip,  or 
place.)  by  means  cr  licence  offuch  certijicate,  and  not  afterwards 
having  gained  a  legal  Jettlement  there  i  fuch  apprentice  or  Jer- 
'vant  Jhall  not  be  adjudged  thereby  to  have  any  jettlement  in  fuch 
fartjh,  townjhip,  or  place  ;  but  Jhall  have  their  fettlements  in 
Juch  place  as  if  they  had  not  been  apprentices  or  fervants  as 
eforejaid. 

And  by  the  3  G.  1,  c,  29.  The  witnejfes  who  attejl  the 
execution  of  the  certificate  by  the  churckivar dens  and  overfeers, 
cr  one  of  the  faid  witnejfes,  Jhall  make  oath  before  the  jujiices 
vuho  are  to  alloiu  the  fame,  that  Juch  witnejs  or  witneffes  did 
fee  the  churchwardens  and  overjeers  of  the  poor,  whoje  namei 
and  feals  are  thereunto  fubj'cribed  and  fet,  feverally  fign  and 
feal  the  Jaid  certificate  \  and  that  the  names  of  fuch  witneffes, 
attejiing  the  Jaid  certificate,  are  of  their  own  proper  hand  writ" 
ing  :  Which  Jaid  juflices  Jhall  aljo  certify,  that  Juch  oath  was 
made  before  them.  And  every  fuch  certificate  fo  allowed,  and 
eath  of  the  execution  thereof  fo  certified  by  the  faid  jujiices,  Jhall 
be  taken,  deetned,  and  allawed,  in  all  courts  ivhatfoever,  as  duly 
and  fully  proved,  and  Jhall  be  taken  and  received  as  evidence, 
without  other  proof  thereof  ,     f.  8. 

The  form  of  which  certiBcate  may  be  this  : 

To  the  churchwardens  and  overfeers  of  the  poor  of  the  parijh  of 
Penrith  in  the  county  of  Cumberland. 

WE  the  churchivardens  and  overfeers  of  the  poor  of  the 
parijh  of  Orton  in  the  county  of  Weftmorland,  do 
hereby  certify,  own  and  acknowledge.,  that  A.  L.  yeoman,  is  an 
inhabitant  legally  fettled  in  our  parip  of  Orton  ajorefaid.  In 
xvitnejs  whereof  ive  have  hereunto  Jet  our  hands  and  feals,  the 
— —  day  of'"  in  the  year  of  cur  Lord  • 

Tw^^  ciD.  \Churchwardens. 

B.  W.  E.  F.    }  Overfeers  of  thi 

G.  H.  J  poor. 

We  J.  P.  and  K.  P.  efquires,  two  of  his  majefly  s  jufiices  of 
4he  peace  in  and  for  the  jaid  county  of  Weftn-.orland,  do  alloiu 
of  the  above  written  certificate.  And  tue  do  al/o  certify,  that 
A.  W.  on^.of  the  witnejfes  who  attejled  the  fame,  hath  this 
day  made  oath  before  ut  the  faid  jufiices,  that  he  the  Jaid  A.  \^  • 
did  fee  the  churchwardens  and  ovsrj'esrs  of  the  poor  of  the 
3  p^rijlfi 
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parlj}}  if  Orton  aforefaU,  whofe  names  and  feaU  are  there- 
untG  fubfcribed  and  fdsfeviraHy  Jtgn  and  fe  a  I  the  fame -y  and 
that  the  names  of  A.  VV.  and  B.  W.  zvho  are  the  witneffs 
attefiin^  the  faid  certificate^  are  refpe^ive'.y  of  their  own 
proper  hand-writing.     Given  under  our  bands  this  ■  day 

cf . 

Certain  general  rules  concerning  certificates. 

1.  A  parifh  cannot  be  compelled  to  grant  a  certi- 

ficate. 

In  the  cafe  of  K.  and  St.  Ives^  H.^  G.  2.  A  mandamus 
was  moved  for,  to  compel  the  churchwardens  and  overfeers 
to  fign  a  certificate  ;  but  the  court  rejected  the  motion  as 
a  very  ftrange  attempt.     i  Sfjf.  C.  128. 

2.  A  mifdiredion  of  the  certificate  will  not  vitiate  it,' 

The  ftatute  doth  not  require  any  particular  dire(5^ion  ; 
and  therefore  it  is  equally  cfte<5lual,  v/hether  addrefTed  to 
any  particular  place,  or  addrefl'ed  in  general  terms,  or  not 
addrefled  at  all,  provided  it  contains  an  acknowledgment 
of  the  fettlement  of  the  perfons  certified  for.  As  in  the 
cafe  of  St.  Nicholas  in  Harvjich  and  JVoolvcrfione-i  //.  15 
G.  2,  1  he  pauper  came  into  the  parifh  of  St.  Nicholas  \n 
Harwich,  with  a  certificate  from  Woolverfione,  addrefled 
to  the  parifh  of  Harwich  near  Dover  court.  The  fefTions 
were  of  opinion,  as  there  was  a  miftake  in  the  name  of  the 
parifh  in  the  addrefs  of  the  certificate,  that  Wookterjlone 
could  not  be  obliged  to  receive  the  pauper.  But  upon 
debate  in  the  court  of  king's  bench,  it  was  ruled  they 
were  :  For  it  is  not  to  be  confidered  as  a  certificate  to  any 
particular  parifh,  but  as  a  general  acknowledgment  of  his 
being  a  parifhioner  of  TVcolverJione,  and  is  conclufive  againfl 
them  for  all  the  world.  Str.  i  it "i.  Burrow's  Stttl.  Caf. 
171.  [But  whether  the  parifh  of  St.  Nicholas  might  have 
been  obliged  to  receive  that  certificate,  directed  not  to 
them,  but  to  another  place,  is  a  queflion  not  determined.] 

3..  A  certificate  is  not  binding  unlefs  figned  by  the 
parifh  officers  and  juflices. 

£.  iSf-JG.  3.  St.MichaePs  and  Tanrworth.  Two  juflices 
by  th«lr  order  remove  Sawpfon  IVatkins  from  the  parifh  of 
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St.  Mtcbacl's  to  the  parifh  of  Tamzuorthy  and  the  feflionii 
upon  appeal  confirm  that  order,  and  ftate  fpecially,  That 
tarnitsl  IVatkim  father  of  the  pauper  Sarnpfon  fVatkim  wenc 
from  the  pariift  of  Sr.  Michael's  to  refide  in  Taniworth^  and 
brought  with  him  a  paper  writing  purporting  to  be  a  certi- 
ficate, in  the  words  and  figures  following:  "  To  the 
*'  churchwardens  and  overfeers  of  the  poor  of  the  parifh 
'*  of  Tomivorlh  in  the  county  of  Stafford.  We  the  church- 
'*  wardens  and  overfeers  of  the  poor  of  the  parifh  of  St. 
**  Michael  in  the  city  of  Coventry^  do  hereby  own  and  ac- 
"  knowledge  Samuel  JVatkins  and  family  to  be  inhabitants 
*'  legally  fettled  in  our  faid  parifii  of  St.  MichaeU  and  that . 
♦'  we  will  own  them  as  fuch,  at  any  time  or  times  here- 
.  .  **  after.  In  witnefs  whereof,  we  have  hereunto  fet  our 
*'  hands  and  fcals  the  i6th  day  of  Mayy  in  the  year  of  our 
*'  Lord  1727.  Thomas  DagU)\  John  HoVyer^  church- 
*'  wardens.  John  GUI,  Samuel  Edward>^  overfeers  of  the 
*'  poor.  Atteftfd  by  Ralph  Jp'hitehead^  John  Bryan,  Al- 
**  lowed  by  us  whofe  names  are  underwritten,  being  tvyo 
'*  of  his  majefty's  jufiices  of  the  peace  for  the  city  and 
t  «*  county  of  the  city  of  Coventry.     Abraha?n  Ower  mayor; 

**  Henry  Cockram."  That  the  faid  Samuel  IVatkins  con- 
tinued to  refide  in  the  faid  parifn  of  Tamworth,  and  had  a 
fon  born  there,  to  wit,  Sarnpfon  IVatkins  the  prefent  pauper. 
Which  Sarnpfon  was  afterwards  bound  apprentice  to  John 
Hunter  in  the  faid  parifh  of  Tamworth  for  five  years,  and 
ferved  him  thtre  the  whole  time  under  the  indenture: 
That  afterwards  the  faid  Samuel  the  father  came  back  in- 
to the  parifh  of  St.  Mi:had,  and  in  May  lafl  the  pauper 
Sarnpfon  came  into  the  faid  parifh  of  St.  Aftchael^  and  re- 
fided  with  his  father,  until  he  v/as  removed  by  the  order 
above  flated  to  the  parifh  of  Tamworth  aforefaid;  from 
which  order  Tamzvortb  appealed.  Upon  the  appeal,  it  ap- 
peared, tliat  there  has  been  a  uniform  and  conlfant  ufage 
in  the  faid  parifh  of  St  Mshaely  to  ele£t  annually  fix 
churchwardens  and  four  overfeers.  And  the  fe/Tions  being 
'  of  opinion  that  the  faid  paper  writing  purporting  to  be  a 
certificate,  and  executed  only  by  four  of  the  parifh  ofHcers, 
was  not  a  valid  certificate,  and  confcquently  that  the  pau- 
per was  at  liberty  to  gaiu  a  fettlement  at  Tamivorth  by  vir- 
tue of  the  apprenticefhip,  confirmed  the  order  of  the  two 
nuft'ces.  It  was  moved  to  quafh  both  thefe  orders^  for 
tiiat  the  jufiices  had  made  an  erroneous  determination  in 
holding  this  writing  not  to  be  valid.  On  fliewing  caufe 
againft  quaffiing  the  orders,  it  was  inj^fted  that  the  certifi- 
cate was  infufHcient,.  and  not  within  the  defcription  of  the 
act,  which  is  e.xprefs  that  it  mufl  be  under  the  hands  and 
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feals  of  the  churchwardens  and  overfeers,  or  the  viajor  part 
of  them.  Now  here  were  ten,  and  only  four  have  figned 
the  certificate.  On  the  contrary  it  was  argued  for  qu^iih- 
ing  the  orders,  that  the  certificate  is  regular  in  the  form 
and  upon  the  face  of  it,  and  allowed  by  two  juftices,  and 
completely  proved.  Tamtuorth  could  not  know,  nor  had 
any  reafon  to  fufpe£l,  that  four  were  not  a  majority  of  the 
whole  number.  And  if  thefe  in  fa6t  were  not  the  major 
part,  it  was  a  grofs  fraud  and  impoficion  upon  Tamvjorth, 
Lord  Mansjield  was  not  in  court.  7  he  other  three  judges 
thought  it  a  hard  cafe  upon  Tamivorih,  but  they  held  chem- 
feives  to  be  bound  down  by  politive  law.  The  ftatute  is 
exprefs  and  pofitive,  that  the  certificate  muft  be  under  the 
hands  and  feals  of  the  churchwardens  and  overfeers  of  the 
poor  or  the  major  part  of  them.  And  as  to  fraud,  the 
court  cannot  prefume  fraud,  if  it  be  net  dated.  (But  Mr. 
Juttice  Aftohurji  thought  the  juftices  might  h'ive  confidered 
it  as  a  fraud.)     Bwr.  Settl  Caf.  770. 

In  the  cafe  of  Langunwd  and  Margam.,  E.  27  G,  3^  an 
order  of  removal,  adjudging;  that  the  pauper  was  fettled 
at  A.  by  virtue  of  a  certificale,  was  confirmed  at  the 
feflions  on  the  merits:  On  its  being  ftated  by  the  feilions, 
that  the  certificate  was  not  figned  by  a  majority  of  the 
churchwardens  and  overfeers  of  it,  B.  R.  quaflied  the 
orders.  The  court  ordered  the  feffions  to  enquire  into  a 
iati  which  appeared  doubtful  on  the  original  order  of  re- 
moval, even  the'  the  felfions  did  not  flate  any  cafe  for  the 
opinion  of  the  court. 

H.  8  G,  2*  ^Vooton  St.  Laurence  and  Micheldever, 
The  parifh  office.-s  of  St.  Laurence  gave  to  Thomas  Pryor 
the  pauper,  a  common  printed  form  of  a  certificate,  ac- 
knowledging him  to  be  fettled  in  the  faid  parifli  of  St, 
Laurence.  \t  was  figned  and  fealed  by  the  parifh  officers, 
and  attetted  by  two  witnelTes.  But  the  blanks  for  the 
allowance  of  juftices  were  not  filled  up,  and  no  name  of 
any  juftice  figned  thereto.  On  his  return  to  the  parifli 
granting  the  certificate,  they  relieved  him  until  the  time 
of  this  removal.  It  was  urged,  that  this  certificate,  not 
being  figned  by  the  juftices,  was  not  binding.  On  the 
contrary,  it  was  urged,  that  it  was  a  full  acknowledg- 
ment that  the  pauper  was  their  pariftiioner  ;  and  the 
parifli  of  St.  Laurence  having  all  along  fubmitted  to  it, 
they  are  concluded  from  dilputing  it.  And  the  parifh 
ought  to  be  bound  by  the  a6l  of  their  overfeers,  who  are 
of  their  own  chufing.  Many  a£ts  or  even  omifTions  of 
the  parifh  officers  may  bind  their  parifh.  But  here  is  a 
folemn  acknowledgment  under  their  hands  and  feals,  that 
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the  pauper  was  fettled  in  St.  Laurence.— ^-Bat  by  lord 
Matisf.eld  and  the  court :  A  certificate  cannot  conclude 
the  parUh,  unlefs  properly  figntd.  The  certificate  aft 
fpecifies  certain  checks  and  guards  upon  certificates. 
The  jufticcs  are  not  obliged  minideriaily  to  allow  and 
figii  a  certificate.  1'hey  have  a  difcretion  to  allow  it, 
or  not  to  allow  ir,  if  it  be  liable  to  obje6iion.  The  a6l 
requires  a  conclufive  certificate  to  be  under  the  checks  and 
guards  therein  particu!ari(ed.  This  certificate  wants  them. 
'J  herefore  it  is  no  certificate  within  the  a£l.  And  if  it  ia 
not  a  certificate  within  the  acl,  it  cannot  conclude  the  pa- 
rifb.     Burrciu^s  Sittl.  Caf.  581. 

H.  13  G,  3.  AjlAon  Keynes  and  South  Cerney.  The  at- 
teftation  of  the  certificate  was  thus:  "  AtleHed  by  Jn~ 
"  th:n)'  Broivn  -|-  his  mark,  Paul  "Jenhnfon  "  The  al- 
lowance of  the  judices  was,  *'  VV'e  two  of  his  majefty's  ■ 
"  juftices  of  the  peace  for  the  faid  county  do  a!low  of  the  ■ 
*'  above  written  certificate  :  And  we  do  alfo  certify, 
*'  that  the  faid  Vaid  yenkinjln  came  this  day  before  us  and 
*'  made  o;uh,  that  he  was  prefent  wi'.h  the  other  witnefs 
"  above  mentioned,  and  diJ  fee  the  faid  churchwardens 
^'  and  overl'eers  of  the  poor  feverally  fign  and  feal  the  faid 
**  certificate,  and  that  his  name  if-  of  his  own  proper  hand* 
**  writing."  It  was  obje£ltd,  that  this  was  not  a  proper 
certificate,  becaufe  the  name  or  mark  of  Anthony  Browti, 
one  of  the  witneflcs  attefting  the  execution  of  it,  was  not 
proved  before  the  jufticcs  to  be  of  that  witnefs's  own  pro- 
}.er  handwriting;  whereas- in  this  cafe  Paul  Jenkinjon,  one 
of  the  witneilcs,  only  proves  that  his  ov/n  name  is  of  his 
own  proper  handwriting,  but  there  is  no  fort  of  proof, 
either  by  him  or  any  one  elfe,  of  the  handwriting  or  mark 
of  Jnihotiy  Brown  the  other  witnefs.  But  the  whole  court 
were  extremely  clear,  that  this  was  fufficient  proof  of  An- 
ihony  Browne  atteftation.  'Jenkinfon  fwears,  that  he  was 
prefer.t  with  Browrty  and  did  fee  the  churchwardens  and 
overfcers  feverally  fign  and  feal  the  faid  certificate.  Bur. 
Set.  Caf.  725.  [The  didindlion  feems  to  be  this:  The 
juflices  are  called  in,  upon  a  twofold  account;  firfl,  to  al- 
low of  the  certificate,  if  they  think  proper ;  and  fecondly, 
to  ex..mine  the  witnelVes  concerning  the  execution.  The 
fitit  is  necefiary  ;  becaufe  without  their  allowance,  the 
certificate  is  rot  good  :  But  the  fccond  is  not  necclTary, 
for  if  they  do  not  examine  the  witnelles  at  all,  the  certifi- 
cate is  valid  ;  the  examination  of  the  witnefTcs  being  only 
intended  to  lave  thofe  witncfies  upon  cccafion  the  trouble 
of  attending,  Ibmetimes  perhaps  at  a  great  dif^ance,  to 
prove  the  execution  of  ijie  certificate.     And  fo  the  ftatute 
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exprefTes  it,  that  the  certificate  Jo  alloiued,  and  oath  of  tht 
execution  fo  certified  by  the  jujlicHi  fijall  be  deemed  in  all  courts 
whatfoever  as  duly  and  fully  proved  and  received  as  evidence 
without  other  proof  thereof .  The  reafon  in  the  pre  fen  t  cafe 
why  the  proof  of  the  atteftation  is  fo  cautioufly  expreffed 
is  obvious,  namely,  becaufe  one  of  the  witneiTes  is  a 
marlcfman  ;  and  it  would  be  abfurd  to  fvvear  that  the  name 
of  a  perfon  who  cannot  write  is  of  his  own  proper  hand- 
writing.] 

4.  A  certificate  extends  to  children  born  after  the 
granting  thereof. 

In  the  cafe  of  Sherborne  and  Thornford,  E.  15  G.  2. 
Humphrey  Eyres,  father  of  George  Eyres^  the  pauper,  came 
by  certificate  from  Thornford  into  the  parifh  of  Sherborne, 
with  his  wife  and  family ;  by  which  certificate,  the  faid 
Humphrey  and  his  wife  and  family  were  owned  to  be  legal 
inhabitants  of  Thornford.  In  about  two  years  afterwards, 
his  wife  died,  and  fhortly  after  he  married  a  fecond  wife, 
by  which  fecond  wife  he  had  the  pauper  George  Eyres, 
Which  faid  George^  when  he  was  about  16  years  of  age, 
was  hired  for  a  year,  and  ferved  that  year  in  the  faid  parifli 
of  Sherborne.  The  principal  queftion  was.  Whether  the 
fon  of  a  certificate  perfon,  born  after  the  certificate,  can 
gain  a  fettlement  otherwife  than  a  certificate  perfon  him- 
felf  can.  And  by  the  court,  The  %  ^  q  IV,  c.  30.  ex- 
tends not  only  to  the  certificate  man  himfelf,  but  like- 
wife  to  all  his  family  and  all  his  children,  whether  bora 
before  or  after  the  certificate.  And  the  9  iff  iq  IV.  c.  1 1. 
declares  what  fhall  gain  them  a  fettlement  in  that  parifti  to 
which  they  come  by  certificate,  and  reftrains  it  to  two  me- 
thods only,  which  it  fpecifies ;  and  fervice  is  neither  of 
thefe  two  methods  to  which  it  is  reftrained,  Burrczvs  SeiiU 
Caf.  182. 

So  in  the  cafe  of  Bray  and  Shottefbrooke,  H,  jq  G.  2. 
The  father  of  the  pauper  fames  Gould  came  by  certificate 
from  Shoitefbrooke  to  Bray ;  after  which,  the  faid  pauper  was 
born,  and  at  the  age  of  20  vears  was  hired  for  a  year  and 
lerved  the  fame  in  Bray.  It  was  objected,  that  the  fon, 
being  born  after  his  father  came  from  Shottefi)rooke  to  Bray^ 
cannot  be  confidered  within  the  words  of  the  act  as  coming 
into  the  parijh  by  certficate^  and  being  20  years  of  age  he 
ought  not  to  be  confidered  as  part  of  his  father's  family 
and  dependent  upon  his  fettlem.ent.  But  by  the  court. 
The  cafe  of  Sherborne  and  Thornfordh  in  ooinr,  and  was 
fouled  upon  good  realon ;  becauie  as  the  I*n  has  the  ad* 
Y  ^  vantages 
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vantage  of  the  certificate,  and  cannot  be  removed  untiS 
equally  chargeable,  fo  he  ouaht  on  the  other  hand  to  be 
bound  by  the  terms  of  it.     Bur.  StttL  Caf.  259. 

And  the  like  was  adjudged  in  the  cafe  of  Buckingham 
and  Alaid's  Moreton^  ti.  25  G.  2.  As  a  point  clearly  de- 
termined and  fettled.     Bur,  Settl.  Caf.  314. 

5.    A  certificate   is  conclufive  againfl:   the  pariOi 
certifying. 

M,  9  An.  Honyton  and  St.  Mary  Axe.  The  queftiori 
was,  whether  the  parifli  granting  the  certificate  was  bound 
thereby  as  to  the  parifli  only  to  which  the  certificate 
was  granted,  or  concluded  as  to  all  pariflies  whatfoever  ? 
Parker  Ch.  J.  delivered  the  opinion  of  the  court :  Before 
ihe  Ifatute,  a  certificate  was  cJnly  an  evidence  of  a  private 
undertaking  between  the  parties,  in  the  nature  of  a  con- 
trail; but  now  it  is  a  folemn  acknowledgment,  like  the 
conufance  of  a  fine;  and  thereby  the  party  is  owned  to 
be  legally  fettled  there:  and  as  all  other  parifiies  on  this 
certificate  are  bound  to-  receive  him,  fo  the  parifl^  that: 
certifies  is  concluded  as  to  all  other  pariflies.  2  Salk.  535. 
Foley.   I -J  J. 

T.  5  G,  New  Ifindpr  and  White  JVuhham.  The  pau- 
per being  fettled  fn  IVb'ne  lyultham^  wliere  he  had  lived 
for  two  years  with  a  woman  who  was  reputed  his  wife, 
went  with  a  certificate  from  JVhite  Wahbarn  owning;  them 
as  hufhand  and  wife  into  the  parifli  of  New  IVindfor^ 
where  they  h;id  fix  childi^en.  The  man  dies,  and  the  wo- 
man fwearing  they  had  never  been  married,  the  jijn:ices 
adjudge  the  children  to  be  baftards,  and  fettled  in  NeW' 
IV'mdfor  where  they  were  born.  But  by  the  court,  The 
certificate  is  conclufive  to  the  parilh  of  White  IVoltham^ 
and  they  are  net  to  be  admitted  to  difpute  the  validity  of 
the  marrldge,  and  therefore  the  fix  children,  being  acflu- 
ally  chargeable  to  New  Windjor^  muft  be  fent  to  White 
r/alihain.     Str.  18  6. 

T.  ig  G.  2.  Headcorn  and  M-^idftone,  The  pariOi  of 
Ma'dfione  gave  a  certificate  to  Headcorn^  acknowledging 
Richard  Burden  and  Mary  his  wife,  and  their  four  chil- 
dien,  to  be  legallv  fettled  at  AlaiJJioue.  Afterwards  it 
appeared,  that  Mary  v/as  not  his  lawful  wife,  but  that 
he  had  a  former  wife  then  living.  Upon  which.  Maid- 
Jione  acknowledged  the  fcttlement  of  the  real  and  true 
wife,  but  not  of  the  faid  Mary  and  her  children  ;  and 
pleaded  that  it  would  be  h^rd  that  they  fnould  be  forced 
to  take  two  wives,  and  different  children.     But  by  ths 
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txourt^  The  parifh  that  certifies  muft  take  care  for  whom 
they  certify;  and  the  certificate  is  conclufive.  The  pa- 
rifh of  Maidjione  have  by  this  certificate  exprefly  acknow- 
ledged the  faid  Mary  to  be  their  legal  inhabitant ;  and 
the  parifh  of  Headcorri  were  thereupon  bound  to  receive 
her.  Therefore  when  fhe  becomes  chargeable,  the  pa- 
rifh of  Maid/lone  are  obliged  to  provide  for  her  and  her 
children  by  Burden.  Ma'idjione  fay  they  were  deceived  : 
But  it  was  their  own  fault  or  folly  if  they  were  fo;  and 
//7c7  deceived  Headcorn :  Therefore  they  ought  to  fufFer, 
and  not  Headcorn.  2  Sejf.  C.  200.  Str,  1 233.  Bur- 
row\  Settl.Caf.  253. 

H.  13  (?.  3.  Tojiock  and  Ijlame.  Cafe  fpecially  ftatrd  ; 
That  Edward  Parkinfon,  otherwife  Jei?nan,  was  born  at 
Tcjlock  of  the  body  of  Elizabeth  Parkin/'ni  fpinfter,  an  in- 
habitant of  the  parifh  of  To/hck\  and  that  Edward  J cr- 
man  legally  fettled  in  the  parifh  of  IJIamCy  but  then  refiding 
in  Tcjhck^  wa»  the  putative  father  of  the  faid  child  :  That 
foon  iifter  the  birth  cf  the  faid  child,  Elizabeth  Farkwjon 
was  married  at  Tojiock  to  the  faid  Edward  "Jerman:  That 
fome  fhoit  time  after  the  faid  marriage,  the  parifh  officers 
of  Tojiock  warned  the  faid  E'iward  Jerman  to  get  a  certi- 
ficate from  lftame\  whcreupof)  Edward  Jerman  applied  to 
the  parifh  officers  of  Ifuine  for  fuch  a  certificate  for  him- 
it\i,  his  wife,  and  his  U)\\y  without  informing  them  that 
the  faid  Edward  the  fon  was  born  a  baflard,  and  that  they 
knew  nothing  of  it  that  he  was  fo :  That  IJlame  granted  a 
certificate,  acknowledging  Edward  Jerman^  Elizabeth  his 
wife,  and  Edivard  their  fon,  to  be  their  parifhioners.  It 
was  contended,  that  the  certificate  was  improperly  obtain- 
ed, by  the  fuppreffion  of  a  faft  which  ought  to  have  been 
difclofc^d  at  the  time  when  the  certificate  was  afked  for; 
and  that  there  never  was  a  cafe,  where  the  certificate  was 
held  to  be  conclufive  when  obtained  by  fraud  on  the  {\i^- 
preffion  of  facSts,  but  only  where  they  have  granted  them 
by  niifiake  ;  for  againlt  miftake  they  mJJht  have  been 
guard-d.  But  it  not  appearing;  that  the  parifh  officers  re- 
commended to  him  to  get  a  certificate  for  the  fon,  nor 
that  he  to  whom  the  certificate  was  granted  defired  the  fon 
to  be  included  in  it,  the  certificate  was  held,  on  the  au- 
thority of  the  cafe  of  Headcorn  and  Maidjlone^  to  be  con- 
clufive.    Bott,  392.      Bur.  Stt,  Caf.   7^7. 

M.  20  G.  3.  Fringford  and  Buckingham.  Mary  Swift 
widow,  was  removed  from  Frwgford  to  Buckingham,  the 
fcfiions  confirmed  the  order  and  Ihted  fpecially  :  That  the 
pauper  and  her  father  jointly  purchaled  a  houfe  for  14 1  or 
j61,  in  the  parifh  of  Buckingham:  That  it  was  furren- 
5  dered 
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rfered  to  the  father  during  his  Vife^  with  the  remainder  to 
the  pauper  in  fee;  that  the  father  was  admitted:  That 
in  the  father's  lifetime  the  pauper  married  Robert  Swift^ 
who  was  fettled  at  Fringford:  That  after  the  father's  death 
the  pauper  alone  was  admitted,  and  (he  and  her  hufband 
rcfidcd  upon  the  premifles  until  his  death:  That  on  14th 
June  1776,  Fring  ford  gxzuttd  a  certificate  to  the  pauper 
which  was  delivered  to  her  and  kept  in  her  pofleflion,  and 
not  delivered  to  Buckingham  till  after  the  removal :  That: 
the  pauper  after  the  granting  the  certificate,  and  before  the 
removal,  refided  upon  the  premifles  upwards  of  40  days, — 
Upon  hearing  the  appeal,  the  certificate  was  offered  as 
conclufive  evidence  againft  Fringford^  fo  as  to  prevent 
their  fetting  up  any  fettlement  obtained  in  Buckingham^ 
previous  to  the  granting  thereof. — But  the  court  were  of 
Opinion,  that  the  certificate  under  thefe  circumflances  did 
not  prevent  the  pauper  gaining  a  fettlement  at  Buckingham 
by  fuch  cftate  and  refidence,  and  confirmed  the  order.— 
It  was  moved  to  quafh  thefe  orders,  on  the  ground  that 
the  detention  of  the  certificate  by  the  pauper  till  after  her 
removal,  granted  by  the  parifh  removing,  and  of  which 
they  could  not  be  ignorant,  would  not  entitle  them  to 
avoid  the  effe6l  of  it  when  produced  at  the  trial  againft 
them,  but  that  they  were  thereby  concluded. — No  caufe 
being  fhewn  to  the  contrary,  both  orders  were  quafhed, 
Cal.  Caf.  64. 

6,  A  certificate  is  not  binding  againft  a  fubfequent 

fettlement. 

In  the  cafe  of  Harrtfon  and  Levuts.  A  certificate  pro- 
mifing  to  receive  the  perfons  whenever  they  become 
chargeable,  is  not  conclufive  againfl  a  fettlement  obtained 
afterwards;  for  though  it  be  according  to  the  agreement 
between  the  pariO^es,  yet  a  private  agreement  in  this  re- 
iped  (hall  not  alter  the  law.     3  Sali.  253. 

7.  A  certificate  is  not  reftriflive  from  gaining  a 

fettlement  in  a  third  parifh. 

M.  14.  G.  2.  Petham  and  Dymchurch.  The  pauper  was 
bound  apprentice  to  a  certificate  man  in  Tentcrden^  and 
after  living  with  him  there  two  years,  was  by  him  afligned 
over  to  a  pariihioner  of  Lidd^  with  whom  he  inhabited 
and  ferved  for  the  remainder  of  the  feven  years.  And 
the  court  were  all  of  opinion,  that  fuch  aflignnaent  being 
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good  as  to  the  purpofe  of  a  fettlement,  the  apprentice 
gained  a  fettlement  in  Lidd  the  uncertificated  parilh.  Str, 
I147. 

In  the  aforefaid  cafe  of  Sherborne  and  Thornford^  E.  15 
G.  2.  it  was  obferved  by  Mr.  juftice  Denifcn  (to  which  all 
the  court  agreed)  that  a  certificate  provides  for  the  fecurity 
of  that  pa.ifli  only  into  which  the  certificate  perfons  came 
to  refide  by  virtue  of  fuch  certificate ;  but  doth  not  exclude 
a  certificate  perfon  from  gaining  a  fettlement  in  another 
parifti,  in  the  fame  manner  as  any  other  perfon  may  do. 
Burrow  i  Setil.  Caf.  1^6. 

H»  0.1  G.  2.  Siltoti  and  jyincanton.  The  father  and 
mother  of  John  Milbourn  the  pauper  came  from  Silton 
with  a  certificate  to  IVinca-ritofi.  The  faid  pauper  was 
afterwards  born  in  Wincanton.^  and  at  twelve  years  of  age 
was  bound  out  by  the  parifli  of  SUton  apprentice  to  a 
taylor  at  Horjlngton  for  eight  years,  and  ferved  him  there. 
The  quefiion  was,  whether  the  fon  of  a  certificate  per- 
fon, born  in  the  parifh  to  which  his  father  came  by  cer- 
tificate, and  bound  apprentice  and  ferving  an  apprentice- 
(hip  to  a  mafter  in  a  third  parifli,  gains  a  fettlement  in 
the  third  parifh  by  fuch  apprenticelLip  ?  By  the  court. 
The  pauper  in  this  cafe  v/as  a  perfon  at  large,  as  to  every 
other  parifli  except  IVincamon  10  whom  the  certificate  was 
delivered  ;  and  therefore  he  gained  a  fettlement  at  Horfmg^ 
ion.     Burrow's  Settl.  Cafes.  269. 

T.  28  G.  2.  High  and  low  Btjljopftde  and  Dacre  cum 
Buerley.  Jonathan  Joy^  a  taylor,  being  fettled  in  Men- 
with  cum  Darley,  came  from  thence  with  a  certificate  to 
the  townfhip  of  High  and  low  Bijhopfide,  where  he  refided 
for  fome  years.  Afterwards  he  purchafed  a  freehold 
houfe,  for  the  fum  of  lol,  in  the  townfliip  of  Dacre  cum 
BuerUy:  Whereupon  he  left  Bijhopfide,  and  went  to  inha- 
bit in  Dacre  cum  Buerley^  to  which  place  he  carried  his 
certificate,  and  delivered  it  to  the  proper  ofHcer  there. 
During  his  refidence  at  Dacre  cum  Buerley^  John  Thackrey 
the  pauper  was  bound  to  him  as  an  apprentice  by  inden- 
ture for  feven  years  ;  and  ferved  his  apprenticefhip  accord- 
ingly with  his  faid  matter,  who  all  the  time  inhabited  in 
his  faid  houfe  in  the  townftiip  of  Dacre  cum  BuerUy.  'Ihe 
queftion  was,  whether  he  gained  a  fettlement  in  Dacre 
by  fuch  apprenticefhip?  It  was  argued  on  the  one  fide 
that  he  could  not ;  for  his  mafter  himfelf  in  that  cafe  re« 
Tided  under  the  certificate  which  he  brought  with  him 
wnen  he  came  from  Bijhopfide.,  and  confequently  the  ap- 
prentice could  not  gain  a  fettlement  with  him  at  Dacre, 
l/nto  which  it  was  anfwered,  that  the  mafter  did  not  re- 
fide 
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fide  as  a  certificate  perfon  at  Dacre^  becaufe  living  upon 
his  own  eftate  there  he  needed  not  to  have  delivered  any 
certificate,  and  the  certificate  which  he  did  deliver  could 
have  no  efi^e6l  at  Dacre,  as  it  had  before  been  delivered 
to  BiJJ)opfide^  which  they  ought  to  have  kept  for  their  own 
prote6lion  ;  and  if  a  certificate  had  been  neceflary,  he 
ought  to  have  produced  another  certificate.  And  of  this 
opinion  v.'as  the  court,  and  held  that  the  apprentice  gained 
a  fettlement  at  Dacre.     Burrow's  Settl.  Caf.  381. 

T.  28  G.  2.  Horfliy  and  HoiVingfclQugh.  Horjley  gave  a 
certificate  to  Abraham  Cope  and  his  family,  who  went 
with  it  to  Holl'tng [doughy  where  his  fon  the  pauper  was 
born.  The  pauper  at  twelve  years  of  age  went  to  Pecky 
and  was  hired  and  ferved  for  a  year  there ;  and  then  re- 
turned to  Hollingfclough.  The  queftion  upon  this  cafe 
v.'2s,  whether  the  fon  of  a  certificate  perfon,  born  in  the 
pariih  to  which  his  parent  came  by  certificate,  could  gain 
a  fettlement  in  a  third  pariih  by  a  hiring  and  fervice  for  a 
■\ear.  And  the  court  were  clear  that  this  gained  a  fet- 
tlement in  the  third  pariih  ;  and  that  the  cafe  of  Si/ion 
and  ^''tncanton  was  in  point,  only  with  this  immaterial 
difference,  that  there  the  fon's  fettlement  was  gained  by 
apprenticefhip,  and  here  by  a  hiring  and  fervice.  Bur- 
rciv's  Sittl.  Caf.   385. 

E.  29  G.  2.  St.  Peter's  in  Nottingham  and  JVilford. 
The  paiifh  of  Bejlon  gave  a  certificate  with  one  Trenilmm^ 
to  67.  Peter's,  Ihe  certificate  man  took  the  pauper  John 
TVright  to  be  his  apprentice,  and  the  pauper  ferved  him 
fome  confiderable  time  in  St.  Peter's.  Afterwards,  Trent-, 
ham  the  -mafter  removed  to  St.  Marys^  where  the  ap- 
prentice ferved  him  about  a  year.  The  twojuftices  and 
the  feflions  were  of  opinion,  that  the  certificate  extended 
to  St.  Mary  Si  though  only  directed  to  St.  Peter's;  and 
coniequently,  that  the  apprentice  gained  no  fettlement 
in  St.  Marfs.  It  was  moved  to  quafh  the  orders  of  the 
jufiices,  becaufe  their  opinion  was  contrary  to  the  de- 
termination in  the  cafe  cf  High  and  low  Bifiepftde,  viz. 
that  a  certificate  extends  to  no  other  parifh,  but  that 
only  to  which  it  is  given  :  And  an  apprentice  gains  his 
I'ettlement  by  the  lad  40  days  fervice;  which,  in  the 
prefent  cafe,  was  at  St.  Altirys,  to  which  parifh  the  mafter 
was  not  certificated.  And  the  counfel  on  the  other  fide 
gave  it  up>  as  being  exadlly  the  fame  point  with  the  cited 
c?i{Qoi  High  and bw  Bijkcpfide.     Burrow's  Settl.  Caf,  391. 

T,  30  y  31  G.  2.  Great  Torringtcn  and  Bideford.  )iy 
a  certincate  from  Lancrajsy  Mary  Bray  came  to  Bideford^ 
and^ inhabited  there  fome  years.     Then  ihe  was  bound 
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apprentice  by  the  officers  of  the  parifh  of  Lancr^f<,  znd 
lived  under  the  indenture,  at  Great  Torrington^  for  feve- 
ral  years.  After  the  expiration  of  the  apprenticefhip, 
fhe  hired  for  a  year,  and  fprved  that  year  in  Bideford. 
The  queftion  was,  whether  by  this  hiring  and  fervice  fhe 
gained  a  fettlement  at  Bideford^  to  which  place  fhe  had 
come  by  certificate?  And  it  was  adjudged  (the  point  be- 
ing clearly  given  up,  as  in  the  former  cafe),  that  having 
ferved  an  apprenticefhip  in  a  thiru  paiifh,  fhe  was  become 
quite  clear  of  the  certificate,  and  therefore  was  as  much 
at  liberty  to  gain  a  new  fettlement  in  Bideford^  as  any  un- 
certificated perfon  could  be.     BurroiJ?s  Sett/.  Caf.  42S. 

And  the  like  was  adjudged  in  the  fame  term,  in  the 
cafe  of  Keynjham  and  Hanham.     Burrow's  Settl.  Caf.  429. 

8.   A  certificate  is  difcharged  by  an  eftate  of  a 
man's  own. 

Although  the  flatute  of  the  9  ^ff  10  IV.  fays,  that  no 
perfon  who  fliall  come  into  any  pariih  by  certificate,  fnall 
be  adjudgeJ  by  any  z€t  to  have  gained  a  fettlement  there, 
unlefs  he  fhall  really  and  bona  fide  take  a  leafe  of  a  tene- 
ment of  10 1  a  year,  or  execute  fome  annual  office  in  the 
parifh;  yet  it  hath  always  been  holden,  that  a  man  may 
not  be  removed  from  his  own,  whether  it  come  to  him  by 
defcent,  devife,  or  purchafe;  and  continuing  thereon  forty 
days,  he  fhall  thereby  gain  a  fettlement,  provided  that  in 
cal'e  of  purchafe  the  confideration  bona  fide  paid  amount  to 
the  fum  of  30 1;  as  will  appear  fully  from  feveral  cafes 
hereafter  following. 

9.  A  certificate  is  difcharged  by  a  removal. 

H.  28  G.  2.  Sudbury  and  JJtioxeter.  Thomas  Bladoriy 
being  fettled  at  Subury,  came  by  certificate  with  his  wife 
and  children  to  Uttoxeier.  Thomas  died  there,  and  his  wife 
and  children  remaining  at  Ut:oxeter  under  the  certificate, 
became  chargeable,  and  were  removed  and  fent  back  to 
Sudbury.  In  about  a  year  after,  John  Bladon,  one  of  the 
faid  children,  was  bound  apprentice  in  the  parifh  of  Ut" 
tsxeter,  and  ferved  out  his  time  there.  The  quefiion  was, 
whether  by  fuch  apprenticefhip  he  gained  a  fettlement  at 
Uttoxeterf'  By  Ryder  Ch.  J.  and  the  court:  The  removal 
in  this  cafe  to  Sudbury  did  reflore  the  pauper  to  a  new 
right  of  gaining  a  fetdement;  for  the  certificate  is  as  it 
VJZTG  funSlus  officio,  and  is  difcharged  by  the  order  of  re- 
moval. It  can  have  its  efFeit  but  once;  and  after  the  re- 
moval back,  it  is  totally  at  an  endj  and  the  certificate 
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perfon  is  reftored  as  fully  to  the  capacity  of  gaininp;  s 
iettlement,  as  if  there  had  been  no  certificate  at  all.  The 
law  is  fo  far  from  looking  upon  a  certificate  as  continu- 
ing after  an  order  of  removal ;  that  the  pauper  cannot 
return  to  the  place  from  which  he  was  removed,  with- 
out incurring  a  penalty.  And  it  was  adjudged  that  the 
pau^jer  gained  a  fettlement  at  Uttoxetsr,  Burrow's  Sett!, 
Cafes.  373. 

10.    Whether  a  certificate  is  difcharged  by  the 
pauper's  deferting  it. 

H.  24  G.  2.  Sowerby  and  Halifax.  The  pauper's  fa- 
ther came  with  a  certificate  from  Halifax  to  Sowerby^  and 
during  his  refidence  there  under  that  certificate  the  pauper 
was  born.  The  father  died.  The  widow  and  the  pau- 
per her  fon  went  back  voluntarily  to  Halifax.  After  fome 
time,  they  went  with  a  new  certificate  from  Halifax  to 
another  place  j  and  having  refided  under  the  new  certifi- 
cate for  (bme  time,  they  returned  again  to  Halifax.  After 
■which,  the  pauper  was  bound  apprentice  in  the  parifh  of 
Sowerby .^  to  which  the  firft  certificate  was  given,  and  there 
ferved  out  his  apprenticefhip.  And  the  feffions  being  of 
opinion  that  the  pauper,  at  the  time  of  his  being  bound 
apprentice  as  aforefaid,  was  not,  nor  ought  to  be  con- 
fidered  as  a  perfon  who  came  into  the  townfhip  of  Sowerby 
aforefaid  by  certificate,  he  not  having  lived  or  refided  with- 
in the  faid  townfliip  during  the  fpace  of  nine  years  and 
upwards  next  before  the  time  of  his  being  bound  appren- 
tice as  aforefaid,  and  that  therefore  he  obtained  a  fettle- 
ment by  his  apprcnticcfhip  in  Sowerby  aforefaid,  did  there- 
fore confirm  the  order  of  the  two  juftices  for  fending  him 
to  Sowerby.  It  was  moved  to  quafh  thefe  orders  of  the 
juftices.  But  it  appearing  like  wile  upon  the  ftate  of  the 
<apfe  that  the  indenture  was  not  flamped,  the  orders  were 
quafhed  upon  that  ccnfideration,  without  determining  how 
far  the  deftrtion  of  a  certificate  fhall  deftroy  the  efie<5l  of 
it.     Burrow's  S::(tl.  Caf.  408. 

7'.  29  b'  30  G.  2.  Taunton  St.  Mary  Magdalen  and 
Taunton  St.  James's.  Robert  Baggy  the  grandfather  of  the 
pauper,  came  with  a  certificate  from  Taunton  St.  James's 
to  Taunton  St.  Mary  Magdalen's,  Afterwards  he  went 
back  into  the  parifli  of  Taunton  St,  James's,  and  there  had 
Robert  his  fon,  the  father  of  the  prefent  pauper.  And 
afterwards  Robcrty  the  pauper's  father,  married  in  Taunton 
St.  James's,  and  went  and  lived,  with  his  wife  and  family, 
in  a  houfe  in  the  faid  parifh  of  Tampon  St,  James's  apart 
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from  his  father  ;  and  had  iflue  Robert  the  pauper,  born  in 
Taunton  St.  Jctmes's.  Robert  the  grand-father  died  in 
Taunton  St.  James's.  Then  Robert  the  father  died.  And 
Robert  the  pauper  was  bound  an  apprentice  by  the  pari(h 
of  Taunton  Si.  James's^  ioto  the  panOi  of  Taunton  St.  Mary 
Magdalen  ;  and  there  ferved  his  apprenticefliip.  It  was 
urged,  that  by  virtue  of  the  certificate  given  with  his  grand- 
father to  the  faid  parifh  of  Taunton  St.  Alary  Magdalen^ 
the  faid  apprentice  gained  no  fettlement  in  Taunton  St. 
Mary  Magdalen,  but  continued  fetiled  in  the  parifh  of 
Taunton  St.  James^s^  which  had  given  the  certificate.  But 
the  court  (without  going  into  the  qu.edion  whether  the  cer- 
tificate act  extends  to  grandchildren,  or  whether  the  fon 
of  this  certificate  man  was  emancipated  from  his  father's 
family  or  not,  as  thefe  points  were  not  necefTary  to  be  dif- 
cufled  in  this  cafe)  delivered  their  opinion,  ihat  the  certifi- 
cate itfelf  was  of  no  force,  at  the  time  of  the  grand fon's 
being  put  apprentice  in  Taunton  St.  Mary  Magdalen's,  but 
was  then  totally  at  an  end.  For  in  fo  long  a  courfe  of 
time,  which  was  54.  years  after  granting  the  certificate,  and 
after  fuch  a  defertion,  it  was  reafonable  to  conclude  that 
there  was  an  end  of  it.  It  was  abfolutely  waved  and  de- 
ferted.  And  the  father  and  grandfather  of  this  pauper 
could  not  have  gone  to  St.  Mary  AlagdaUn^s  again  without 
a  new  certificate.  It  is  a  good  deal  like  the  cafe  of  Uttox- 
eter,  where  the  certificate  was  confidered  z^  fun6lus  o^cio, 
and  as  if  it  had  never  at  all  exiPted  ;  being  in  that  cafe  to- 
tally at  an  end,  as  being  fatisfied,  and  having  had  its  full 
and  whole  effect,  by  the  removal  of  the  paupers  (under  an 
order  of  jullices  indeed)  to  the  parifh  who  had  given  that 
certificate.  And  in  the  prefent  cafe,  the  certificate  being 
at  an  end,  the  apprenticefhip  of  Robert  Bagg  the  pauper 
will  have  juit  the  fame  effecSt,  as  if  no  fuch  certificate  had 
ever  been  given  at  all,  or  were  any  ingredient  in  the  cafe; 
that  is  to  fay,  the  apprentice  is  fettled  m  Taunton  St.  Aiary 
Magdalen  s.     Burrov/'s  Settl.  Caf.  402. 

H.  5  G.  3.  Spotland  znd  CajUcton.  The  pauper  John  Ha^ 
mer  was  bound  apprentice  to  a  certificate  man  at  CaJiUion^ 
and  ferved  his  mafter  at  Cajileton  for  fome  years.  Then 
he  removed  with  his  maiier  to  Spotland,  where  he  ferved 
him  40  days  and  upwards ;  and  then  was  married  to  a 
young  woman  whofe  parents  lived  in  Cajileton  ;  and  till  the 
expiration  of  theapprenticefliip,  which  was  upwards  of  half 
a  year,  the  apprentice  worked  in  the  day  time  with  his 
mafter  in  Spotland,  but  went  and  lodged  with  his  wife  at 
her  parent's  houfe  at  Cajileton.  Itfeemed  to  be  agreed  by 
(he  court  (independently  of  a  certificate)  that  wherever  the 

fervant 
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fervant  or  apprentice  lodges,  there  is  his  fettlement.  An;^ 
in  this  cafe  it  was  urged,  that  the  certificate  was  out  of  the 
queftion.  Per  by  the  apprentice  refiding  with  his  mafttr 
40  days  in  Upotland,  he  had  gained  a  fettlement  there;  as 
they  did  not  refide  in  Spot  land  \inder  the  certificate.  Con- 
fequently,  he  came  back  from  Spot/and  to  Ca/IUt'.n  free  from 
the  certificate,  juft  as  if  there  had  been  no  certificate  at 
all.  And  by  lodging  there  above  40  days,  he  gained  a 
fetttement  there,  fubfeq';ent  to  that  he  had  gained  in  Spot- 
land.  On  the  other  hand,  it  was  argued,  that  the  certifi- 
cate was  fill!  fubfifting,  and  the  matter's  removal  to  Spot- 
Innd  was  voluntary,  and  not  under  any  order  of  removal. 
The  matter  is  not  ftated  to  have  gained  any  fettlement  in 
Spotland.  So  that  he  continued  a  certificate  man  to  Ca- 
Jlleton ;  and  the  apprentice  was  pare  of  his  family.  By 
the  court :  The  matter,  who  was  a  certificate  man  at 
Cajlldon^  gained  no  new  fettlement  in  Spctland;  and  the 
pauper  ftill  remained  an  apprentice  to  this  certificate  man. 
The  matter  may  ftill  go  back  to  Caftlcton^  the  parifli  to 
which  he  was  certificated.  Indeed,  it  hath  been  determin- 
ed, that  if  a  certificate  perfon  goes  to  another  parifh,  and 
becomes  chargeable  to  it,  and  is  by  an  order  of  juftices  re- 
moved from  thence  to  the  parifli  which  gave  the  certifi- 
cate, then  the  certificate  is  at  an  end,  it  is  fatisfied,  it  is 
funP.ui  officio^  and  it  can  have  its  efFesSt  but  once.  But  here 
the  removal  is  voluntary,  not  by  force.  The  certificate 
fubfitts.  And  the  apprentice  remains  part  of  his  matter's 
family.  He  was  fo  at  Spotland  \  and  all  along  continued 
to  be  fo.  The  certificate  ai£l  fays,  that  the  apprentice 
Ihall  not  gain  a  fettlement  in  the  parifli  to  which  his 
matter  came  by  certificate.  But  as  this  apprentice  harh 
gained  an  intermediate  fettlement,  he  owght  to  be  fent  to 
that  fettlrment  which  he  hath  intermediately  gained.  And 
the  Court  were  unanimous,  that  bis  fettlement  was  at 
Spotland.     Burrow's  Settl.  Caf.  527. 

T.  20  G.  3.  Frampton  and  Tretheme.  Two  juttices  re- 
moved the  wife  and  child  of  Samuel  Minett  from  Frampton 
to  Treiheme.  On  appeal,  the  feflions  quafh  that  order, 
and  flate  the  following  cafe  :  In  the  year  175 1,  the  parifh 
oi  Tretherne  granted  a  certificate  to  the  parifli  of  Frampton., 
acknowledging  ^ob  iMinett  and  Anne  his  wife  to  be  fettled 
in  Trethtrne.  Under  which  certificate  they  lived  in  Framp- 
ton two  or  three  years,  when  they  voluntarily  returned  to 
Treihernc,  and  had  afterwards  a  fon  named  Samuel  born 
there.  Job  the  father  continued  to  live  in  Trdkcrne  for  1  7 
or  18  years;  when,  having  a  relation  in  Frampton  dead, 
he  went  by  himfelf  (his  v;ife  bein^  dead)  to  pofTefs  him- 
*=^  ieif  of.  the  efi:e6ls,-  and  lemaincd  there  about  fix  months, 
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when  being  taken  ill,  he  was  by  fhe  parifh  of  Tretheme 
Tecommended  to  Glouce/hr  infirmary,  and  there  died.  But 
before  he  went  to  Framft^m  to  take  poirelfion  of  his  rela- 
tion's effects',  Samuel  the  ion  lA'as  hired  for  a  year,  and  (erv- 
ed  the  fame  in  Fiampton^  and  fo  continued  for  feveral  years 
until  after  his  tather  died,  i'flma^/ afterwards  mariied  and 
had  a  child,  and  his  wife  and  child  were  the  paupers  that 
were  removed  from  Frampton  to  Tretherui. — In  fupport  of 
the  order  of  removal,  the  counfel  obferved,  that  in  the  cafe 
of  Taunton  the  circumft^ances  were  very  particular.  The 
extraordinary  len.ith  of  time  during  which  the  certificate 
had  flept  was  confidered  as  a  waiver  of  it,  but  they  feem- 
ed  to  doubt  of  the  law  of  that  cafe  :  It  has  been  fettled, 
they  fdid,  in  later  cafes  (as  in  that  of  Scotland),  that  a  vo- 
luntary removal  of  a  certificated  perfon  from  the  parifh  to 
which  he  has  been  certified,  will  not  vacate  a  certificate; 
and  this,  without  any  regard  to  any  interval  or  length  of 
time.  If  a  pauper  can,  by  length  of  time,  defert  or  annul 
a  certificate,  how  is  the  line  of  limitation  to  be  drawn  ?  If 
a  month's  abfence  from  the  parifh  will  not  do,  will  a  ye»r 
or  ten  years,  or  eighteen  years?  By  analogy  to  the  ftatute 
of  limitations,  twenty  years  at  leaft  ought  to  be  required. 
Here,  the  certifying  parifn  did  not  look  upon  the  certificate  ' 
as  at  an  end  j  for  they  recommended  the  father  to  the  GloU' 
cejler  infirmary,  confidering  him  flill  as  their  own  poor.-— — « 
Lord  Mansfield:  The  exa<5;l  circumflances  of  this  cafe  have 
not  occurred  before,  though  the  principle  of  defertion  by 
long  difufe  is  to  be  found  in  that  of  Taunton.  But,  here,  no 
faith  was  given  by  the  parifh  of  Frampton  to  the  ceitificate 
as  to  Samuel^  whom  they  never  heard  of  till  he  came  there  ♦ 
as  an  emancipated  perfon.  This  cafe  to  me  feems  much 
ftronger  than  that  oi  Taunton.  JVilles  and  y^M^r/?  juflices, 
of  the  fame  opinion.  There  are  no  reafons  ftated  for  the 
judgment  in  the  cafe  of  Spotlandy  and  it  doth  not  appear 
either  that  the  court  meant  to  contradict,  or  that  the  de- 
cifion  did  contradi6t,  the  cafe  of  Taunton.  And  the  order 
of  the  two  juff  ices  was  quafhed,  and  the  order  of  feflions 
affirmed.  Dou^lai.  402.  /''.  Cal.  Caf.  77.  S.  C.  By  the 
name  of  Rexv,  Inhabitants  of  Frampton  upon  Scverne,  in 
which  the  other  parilli  is  called  Fretherne. 

H.  22  G.  3.  Beduiorth  and  Keel.  "Jane  Peak  was  re- 
moved from  Bedworth  to  Keel\  the  feffions  confirmed  the 
order,  and  flated  ffiecially:  That  the  pauper  was  bcrn  at 
Bedworth^  where  her  father  and  mother  refided  under  a 
certificate  until  their  death  ;  that  fhe  remained  there  after 
their  death  until  fhe  was  about  7  years  of  aoe  with  her  bro- 
ther, who  was  named  in  the  certificate,  and  then  voluntarily 

Vol.  III.  Z  went 
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went  to  Keelt  where  (he  was  hired  for  a  year,  and  ferved  the 
fame  and  alfo  two  or  three  others  in  Keel,  when  (he  volun- 
tarily returned  to  her  brother  at  Bedworth.  The  queftion 
was,  whether  the  pauper  after  fhe  returned  to  Bedworth  was 
to  be  confidered  asftill  under  the  certificate,  or,  that  under 
thefe  circumftances,  it  was  to  be  confidered  as  having  been 

abandoned. hoi d.  Mansfield  at  firft  inclined  to  think 

that  (he  returned  independently  and  as  fui  juris,  rather  than 
to  her  old  home  and  pari{h,  and  under  the  certificate. 
'Bnt.lViUes].  thought  that  the  enquiry  here  muft  be,  whether 
the  certificate  was  fundus  officio?  The  fa£k  is,  that  the 
pauper  returns  voluntarily  to  the  houfe  in  which  fhe  had 
before  refided  under  the  certificate,  which  belonged  to  her 
brother,  who  was  at  that  time  refident  there  under  the  cer- 
tificate :  It  certainly  was  not  difcharged  as  to  him,  and 
there  do  not  appear  to  me  to  be  circumftances  in  the  cafe 
fufficient  to  warrant  us  in  faying,  that  it  was  fo  with  re- 

fpect  to  the  pauper. Lord  Mansfield :  I  am  fatisfied. 

The  voluntary  return  to  the  houfe  of  her  brother,  who  was 
then  refident  linder  the  certificate,  had  efcaped  me.  Both 
orders  affirmed.      Cnl.  Caf,  144. 

T.  26  G.  3.  Newington  and  Merfi^am.  'John  Small  and 
bis  wife  and  five  children  were  removed  from  Newington  to 
Merjl^am  ;  the  feffiors  quafhed  the  order,  and  ftated  the  fol« 
lowing  cafe  :  That  the  pauper's  father  refided  at  Newing- 
ton under  a  certificate  from  Merjham  when  the  pauper  was 
born  :  That  the  faiher  removed  with  his  whole  family  to 
Hoo,  and  ftayed  there  two  years ;  and  from  thence  alfo  re- 
moved with  his  whole  family  to  Stroody  where  he  continued 
about  four  years  when  he  died  :  That  about  two  years  after 
the  death  of  the  father,  his  widow  went  to  Newington  to 
keep  her  uncle's  houfe,  with  whom  (he  continued  until 
his  death,  and  afterwards  lived  at  Newington  till  fhe  herfelf 
died  ;  {be  had  been  relieved  by  Newington^  having  gained 
a  ff  ttlement  there  after  her  hufband's  death  :  That  the 
pauper,  within  a  year  after  his  father's  death,  went  to  Neiv- 
ington  and  hired  himfelf  for  a  year  (being  then  unmarried), 
and  ferved  the  fame  in  Newington^  and  continued  with  the 
fame  mafl:er  another  year ;  and  then  was  two  years  with 
the  minifter  of  the  parifh  of  Newiigton,  and  never  gained  a 

fettlement  elfevvherc. Lord  Mansfield:  It   is  admitted 

that  there  may  exifl  a  cafe  in  which  a  certificate  (ball  be 
confidered  ^s  fundus  officio.  Then  the  court  ought  to  draw 
a  line,  in  doing  which  it  will  be  material  to  confider  what 
is  the  nature  of  a  certificate.  It  fcenis  to  me,  that  a  certi- 
ficate given  by  the  parifli  from  which  the  pauper  goes,  to 
another  parifh,  is  an  indm^iiiy  to  that  othtr  pari/})  from  the 
8  coHje- 
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tonfequtnces  of  permitting  him  to  refide  there  ;  therefore  it  has 
done  its  office  the  moment  that  refjdence  is  permanently  at 
an  end.  A  temporary  abfence  for  a  particular  purpofe  will 
not  difcharge  it;  but  when  the  pauper  has  left  the  certified 
parifh  for  years,  and  neither  party  has  had  any  reliance 
upon  the  certificate,  then  it  has  done  its  duty  and  has  no 
longer  any  operation.  In  the  prefcnt  cafe,  the  payper 
had  left  the  certified  parifh  for  fix  years,  without  any 
iHiention  of  returning,  by  which  it  is  manifeit  that  the 

certificate  was  difcharged. The  other  judges  gave  their 

opinions  to  the  fame  efi-ect;  and  jG'z<//^r  J.  faid,  that  when- 
ever a  pauper  returns  to  the  certified  parifh  again,  they 
fhou'd  require  from  him  a  new  certificate.  Order  of 
is/lIons  aihrmed.     Cof.  by  Durnf.  and  Eaji.  354. 

II.  Whether  any  more  of  the  certificated  family 
can  be  removed  back,  than  the  individual  thac 
afks  relief. 

This  point  doth  not  appear  from  any  printed  report  to 
have  been  yet  determined.  In  the  cafe  of  Martlejham 
and  Framlinghom^  T,  I'^G.  3.  it  came  to  be  debated,  but 
the  caufe  went  off  upon  another  circumftance.  The  cafe 
was,  Simon  Churchyard  and  Elizabeth  his  wife,  being 
legally  fettled  in  FramUr,gham^  obtained  a  certificate  for 
themfelves  and  for  Rebecca  and  Mary  their  then  children  ; 
and  by  virt  ;e  thereof  went  to  Adartlefiam^  refided  there 
about  15  or  16  years,  and  had  two  other  children  born 
there,  lyUliam  and  E/izabeih.  None  of  the  faid  certifi- 
cated perfons  ever  afked  relief,  or  ever  became  chargeable 
ro  the  parifh  of  Martkjharyi,  except  that  the  faid  Rebecca/ 
living  then  with  her  father  as  part  of  his  family,  and  being 
big  with  child  (which  was  afterwards  born  a  baftard),  ap- 
plied to  the  parifh  officers  of  Mar  tie/ham  for  relief,  her 
father  not  being  able,  in  point  of  circumflance?,  to  afiifl 
her.  Whereupon  the  parifh  officers  of  Martlejham  gave 
her  2 J,  and  immediately  after  fuch  relief  was  given,  pro- 
cured an  order  of  two  juftices  to  remove  the  faid  Simcn 
Churchyard,  Eiizahdh  his  wife,  Rebecca  Churchyard  fpinfter, 
aged  18  years,  fFil/i am  zged  15  years,  &nd  Elizabcih  aged 
6  years,  from  Martlejham  to  Framlin'gham.  It  was  ob- 
jeiSled^,  that  none  of  the  family  ought  to  have  been 
fent  back  to  Framlingham,  but  the  perfon  who  afked  relief 
of  Martiefiain  :  The  jufiices  could  not  remove  the  whole 
family,  nor  any  more  of  them  than  aficed  relief,  which 
was  Rehcca  only  ;  The  father  never  afked  relief  for  bim- 
Z  2  felf 
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felf  or  for  any  of  his  family,  not  even  for  this  daughter  j 
fhe  was  manifeftly  a  grown  perfon  ;    and  afkcd  relief  for 
herfelf,  and  for  no  one  elfe :   Thefe  feveral  perfons  are  in- 
dependent each  on  the  other  J  and  that  one  only  who  afked 
relief  ought  to  be  removed.     Unto  which  it  was  anfwered, 
that  the  parifti   which  gives  the   certificate  is  obliged  to 
receive  and  provide  for  the  perfon  mentioned  in  it  together 
zvith  bis  or  her  family^  whenever  he,  fhe,  or  they   (hall 
happen  to  become  chargeable  to,  or  be  forced  to  a(k  relief 
of  the  parifti  to  which  fuch  certificate  was  given.     It  is  not 
ncccffary  that  all  of  them  fhould  afk  relief.     If  relief  is 
aflced  by  any  one  of  the  family,  the  whole  family  may  be 
removed.     Rebecca  was  a  part  of  this  man's  family,  and  he 
was  not  able  to  maintain  her.     Therefore  fhe  aflced  relief 
of  the  parifti.     Confequently,  the  certificate  man's  family 
being  become  actually  chargeable,  the  juftices  were  au- 
thorized to  remove  them  all  back  to  the  parifh  which  gave 
the  certificate. — Lord  Mansfield  was  gone.     The  reft  of  the 
court  gave  judgment  upon  another  point,  which  rendered 
it  unneceflary  to  go  into  a  formal  difcuftion  of  this  latter 
point.     But  Mr.  juftice  J/fon  inclined  to  be  of  opinion, 
that  if  feveral  perfons  refide  in  a  parifh  under  the  fame 
certificate,  the  aflcing  relief  by  a  fingle  one  of  them  would 
not  render  the  reft  removable.     The  certificate  a<St  fays, 
that  the  parilh  who  gives  the  certificate  (hall  receive  and 
provide  for  the  perfon  mentioned  in  it,  together  with  his 
family,    whenever    he    or  they   fliall   happen  to   become 
chargeable  or  aflc  relief:  and  then,  and  not  before,  it  fliall 
be  lawful  for  any  fuch  perfon,  and  his  or  her  children,  to  be 
removed  to  the  parifh  from  whence  fuch  certificate  was 
brought.     And  it  muft  be  adjudged  by  the  juftices,  that 
fuch  perfon  is  a£^ually  become  chargeable,  before  they  can 
legally   make  an  order  of  removal.     Now  how  can  the 
juftices  be  authorized  to  make  fuch  an  adjudication  upon 
a  perfon  who  in  faSi  is  not  become  chargeable,  nor  ever 
has  aflced  relief?    Bur.  Set.  Caf.  748.     [But   there   feem' 
to  be  fome  c'rcumftances  in  this  cafe,  from  whence  per- 
haps it  might  be  difficult  to  form  one  uniform  general 
rule.] 

iil.    Of  feitlement  by  hirth ;    viz.  of  hajlards,    and 
others. 

It  is  fometimes  difficult  to  prove  the  place  of  the  birth 
of  a  pauper.  The  two  topics  commonly  made  ufe  of  for 
this  purpofe  are  in  their  own  nature  inconclufive.  The 
firft  queftion  that  is  commonly  aflied  a  pauper  is  **  Where 

**  were 
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''  were  you  born?'*  Unto  which  it  is  impoffible  for  hitn 
to  give  a  determinate  anfwer;  and  his  teftimony  is  more 
or  lefs  credible  according  to  the  means  he  has  had  of  in- 
formation. The  parijh  regijier  is  a  proof,  net  of  the 
birth,  but  of  the  chriftening;  which  are  not  always  in 
the  fame  place:  befides  that  the  regifter  is  no  evidence  at 
all  of  the  identity  of  the  perfon.  In  the  cafe  of  Creech  St, 
Michael  znd  Pitminjiery  E.  14  G.  3.  the  mother  of  the  pauper 
was  fubpcenaed,  but  did  not  attend  j  and  no  account  was 
given  of  her  being  under  any  legal  difability  of  attending. 
For  which  reafon  the  feffions  quaflied  the  order  of  the  two 
juftices,  as  not  being  fupported  by  the  beft  evidence  that 
the  nature  of  the  cafe  would  admit  of.  On  the  other 
hand,  a  copy  of  a  regifter,  taken  from  the  parifh  regifter 
of  Pitminflery  was  produced,  *'  Chriftenings  1735,  John 
*'  fon  of  yohn  Every  and  Mary  his  wife,  baptized  Decern' 
**  her  5."  And  John  Carter^  one  of  the  witneftes,  fwore, 
that  the  pauper  lived  many  years  ago  with  him  the  faid 
John  Carter  i  that  John  Every,  who  lived  in  PitminJIer^ 
and  died  long  fince,  was  confidered  as  the  pauper's  father; 
and  that  he  knew  Mary  Every,  who  lives  in  Pitminjiery 
and  whom  he  underftood  to  be  the  pauper's  mother,  and 
has  heard  the  pauper  call  her  mother.  On  its  being  moved 
for  a  rule  to  (hew  caufe  why  the  order  of  feffions  (hould  not 
be  quaftied,  lord  Mamfield  feemed  to  think,  and  fo  it  was 
afterwards  determined  on  (hewing  caufe,  that  this  evidence 
was  fufRcient,     Bur,  Set.  Caf.  'j6^, 

I ,  Sittlement  by  birth  of  bajiards. 

Note;  It  is  not  in  this  place  queftioned,  who  (hall  or 
(hall  not  be  deemed  a  baftard,  but  the  fettlement  only  is 
confidered  of  fuch  as  are  firft  fuppofed  to  be  baftards ; 
other  matters  relating  to  them,  as  concerning  their  filia- 
tion, and  maintenance,  ^nd  fhe  like,  are  treated  of  under 

the  title  33a(tarD0. 

A  bajiard child  is  prima  hc\e  fettled  where  born :  And  this  How  far  UflarJ* 
was  the  ancient  genuine  fettlement ;    ar-d  a  perfon  could  "^^1°^  ^^^^^^ 
have  no  other,  until  he  had  refided  for  a  certain  time,  as 
is  aforefaid. 

But  this  rule  admits  of  divers  exceptions;  which  are  as 
follows : 

(1)  If  a  woman  comes  into  a  place  by  privity  and  col-  Baftard  born  In 
lufion  of  the  officers   where  fhe  belongs,    and    is  there  [^p|^'^'^ ''>  *°^' 
delivered  of  a  baftard;    fuch  baftaid  gains  no  fettlement, 
notwithftanding  its  birth.     Cafa  ofS.  66. 

Z  3  And 
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And  in  the  cafe  of  Maflcn  and  Ch'ild^  H.  10  U''.  It  was 
rulecj,  that  if  a  woman  bis  with  child  of  a  baftard,  and 
fettled  in  one  parifll,  is  perfudded  to  go  into  another,  and 
there  be  delivered;  this  fraud  will  ir.siie  the  parifli  charge- 
able where  the  mother  was  fettled,  thougii  the  child  was 
not  born  there  :  But  if  a  woman,  with  child  of  a  baftard, 
come  accidentally  into  one  parifh,  and  is  perfuaded  by  fome 
of  the  parifhioners  to  go  into  another  parirh,  which  (he 
doth,  and  there  is  delivered,  tliis  fhall  not  charge  that 
parifh  which  perfuaded  her.  3  Salk.  66. 
B?ftara  born  af-  (2)  Alfo,  if  z  baftard  is  born  under  an  order  of  remo- 
ter the  order  of   ^^1    ^^^  before  the  tnother  can  be  fent  to  her  place  offer- 

removal  IS  made         V  .-.j,  ,  --r.L 

out,  tiemcnt,  being  hmdred  by  water  or  otherwiie  ;    luch  ba- 

ftard fhali  not  be  fettled  where  U>  horn,  but  at  the  mother's 
lettlement.   M,  lO  /In,  Ic  kief  or  d  d.nd  Great  Mi'non.     i  Sejf, 
C.  33.     Cafes  of  S,  66. 
E^nardLornin        ^^j  So  alfo,  if  the   ofiicers  are  carrying  a   woman  by 
teaicvifjg.  virtue  of  an  ordi^r  of  removal,  and  {he  be  delivered  on 

the  road  in  tranfiiw,    the  baftard   {hal!   go  with   the  mo- 
ther where  (lie  is  going,  by  virtue  of  the   order,  natwith- 
ftanding  the  birth.     E.  lo  An,     Jane  Gray's  cafe.     Caf. 
o/S.  66. 
Baftard  born  af-      (^)  Again,  In  the  cafe  of  Much-lValtbaTn  and  Peram^ 
anV  beforTi'hc '  ^*  ^  ^.  A  woman  big  with  a  baftard  child  was  removed 
appeal.  by  order  of  two  jubilees  from   Much-lVahham  to  Peram, 

JBefore  the  next  fefiions,  ftrie  was  delivered  at  Perojn  of  a 
baftard  child.  At  the  feftions,  Peram  appealed,  and  the 
juftices  adjudged  the  woman  to  be  hft  fettled  at  Mi^ch- 
IValtham^  and  ordered  her  to  be  fent  back  thither.  Aft^r 
which,  an  order  was  made,  to  fettle  the  child  at  Peram  \ 
which  it  was  moved  to  quafli,  becaufe  though  regularly 
baftards  muft  be  maintained  where  born,  yet  in  this  cafe, 
where  there  feems  to  be  a  contrivance,  it  ftiall  not  be  ^o. 
The  court  feemed  to  agree  to  this,  and  a  rule  was  made  to 
fliew  caufe,  but  none  was  ftiswed.     2  Salk.  474. 

And  further.  In  the  cafe  of  JVeJihury  and  Cojion,  H. 
2  /1h.  a  woman  big  with  child  was  removed  by  order  of 
the  juftices  from  Wejlbury  loCofon:  And,  pending  the 
order,  before  the  next  quarter  feftions,  fiie  was  delivered  of 
a  baftard  child.  Cojlon  appealed,  and  thereupon  the  order 
of  the  two  juftices  was  reverfed ;  but  the  child  was  fent 
back  to  Cofton  as  the  place  of  his  birth.  But  by  the  court  j 
The  birth  at  Cojion,  did  not  fettle  the  child  there,  becaufe 
it  was  under  an  illegal  order  procured  by  Wejlbury^  which 
order  being  reverfed,  the  matcer  is  no  more  than  this,  that 
they  unjuftly  procured  the  woman  to  go  thither.    And 
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Hoh  Ch.  J.  faid,  Though  here  be  no  fraud  m  this  cafe, 
yet  here  is  a  wrongful  removaJ,  and  the  reverfal  makes  all 
void  ob  initio :  Fraud,  or  not  fraud,  is  not  material  in  this 
cafe;  but  the  fettlement  of  the  child  depends  upon  the 
removal ;  for  if  that  was  wrong,  they  fhall  not  eafe  theni- 
felves  by  it.      i  Salk.  121.  .   2  Salk.  532. 

(5)  So  alfo,  By  the  ftatute  of  the  17  G.2.  c.  5.    Where  Baflard  bom  in 
any  woman,  wandring  and  begging,  Ihall  be  delivered  of  ^  ^^'^  °^^'^- 

a  child,  in  any  parifh  or  place,  to  which  ihe  doth  not^"'^'^^' 
belong,  and  thereby  becometh  chargeable  to  the  fame  ;  the 
churchwardens  or  overfeers  may  detain  her,  till  (hey  can 
fafely  convey  her  to  a  juftice  of  the  peace.  And  if  fuch 
woman  fhall  be  detained  and  conveyed  to  a  juftice  as 
aforefaid,  the  child  of  which  fhe  is  delivered,  if  a  baftard, 
fhall  not  be  fettled  in  the  place  where  fo  born,  nor  be 
fent  thither  by  a  vagrant  pafs ;  but  the  fettlement  of  fuch 
woman  fhall  be  deemed  the  fettlement  of  fuch  child, 
/25. 

(6)  A  child  born  in  the  houfe  or  corre£iion,  fhall  be  Baftard  bom  In 
(ent  to  the  place  of  its  mother's  fettlement.     2  Buljlr,  P"'^°n« 

358. 

And  in  the  cafe  oi Elfing  and  the  county  gaol  of  Here- 
fordjhire,  H,  1  G.  A  baftard  was  born  in  the  county 
gaol:  Refolved,  that  the  fettlement  was  with  the  mother. 
I  Sejf.  C.  94. 

(7)  A  baftard  born  in  a  lying-in  hofpital  fhall  follow  Ba'iird  born  ;■ 
the  mother's  fettlement.  13  G.  3.  c  82.  [But  as  it  a^'j^gi"  *»of- 
may  happen   that  the  mother's  fettlement  is  not  known, 

and  there  may  be  difficulties  upon  the  parifh  where  fuch 
hofpital  is  fituate,  in  removals  and  appeals  concerning 
fuch  fettlement,  it  is  enadled,  that  no  fuch  hofpital  fhall 
be  eftabliftied  without  licence  from  the  juftices  in 
feiTions.j 

(8)  All  baftard  children  born  in  the  houfe  of  induftry  Biflard  bcm  In 
of  any  hundred,  or  other  diftricl,  incorporated  by  adl  of  ^^ '""''P''"'^'* 
parliament  for  the  relief  and  employment  of  the  poor,  fhall 

be  deemed  to  belong  to  the  parifh  or  place  where  the  mo- 
ther of  fuch  baftard  child  was  legally  fetiled.  20  G.  3. 
c.  36. 

(9)  T.  5  G.  New  fFindfor  and  IVhite  Walthain.  The  BaOard  born  uni 
parifh  of  IVbite  Waltham  gave  a  certificate  to  a  man  and  a  d" » certificate^ 
woman  fuppofed  to  be  his  wife,  with  which  they  went 

into  the  parifh  of  New  Windfor,  and  had  there  fix  chil- 
dren. Afterwards,  the  woman  fwearing  they  were  never 
married,  the  queftion  was,  whether  (upon  that  fuppo- 
fition)  the  children,  as  baftards,  fhould  be  fettled  in  the 
parifh  where  they  were  born,  or  in  the  parifh  which  gave 
Z  4  -the 
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the  certificate  with  their  father  and  mother?  And  by  the 
court,  1  here  is  no  doubt  but  the  baftard  of  a  certificate 
per'on  is  fetled  in  the  place  of  his  birth,  for  he  is  not  fuch 
an  iffue  as  wiil  follow  the  fettlement  of  bis  father  or  mo- 
ther, neither  is  fuch  boftard  his  or  her  child  within  the  in- 
teniion  of  the  ftaiute,  fo  as  to  be  fent  back  with  the  parent, 
Str.  186. 

But  in  this  cafe  the  point  turned  chiefly  upon  the  cer- 
tificate's being  concliifive  (for  as  the  parifh  had  given  a  cer- 
tificate with  the  man  and  woman,  as  hufband  and  wife, 
the  court  held  that  they  were  not  afte.wjrds  to  be  ad- 
mitted to  difpute  the  validity  of  fuch  marriage,  but  ad- 
judged the  children  to  be  fe:tled  in  the  parifli  granting  the 
certificate) ;  Theiefore  in  the  cafe  of  Helton  and  Liillwch^ 
T.  15  Cr.  2.  the  matter  came  under  debate  agan  ;  which 
was  thus:  A  (in'At  woman  went  into  the  pariih  of  Lid- 
Hnch,  with  a  ctrtificate  fiom  Hetvi  ;  lived  there  a  year, 
and  then  had  a  baftard  child.  The  fole  queuion  was, 
V/heiher  the  child  ftiould  be  fettled  in  the  parifli  where 
born,  or  m  t;ie  pariih  giving  the  certificate  ?  By  the  court : 
The  certificate  mull  be  taken  to  be  good,  and  all  fraud 
to  be  laid  out  of  this  cafe,  it  being  a  year  that  fhe  dwelt 
in  (he  psrifli,  before  flie  w^s  dclu'eied  of  the  child  ;  and 
wherever  this  court,  in  determining  a  fettlement,  adjudges 
upon  the  point  of  fraud,  that  fraud  muft  be  exprefsly 
ilated  ;  for  as  fraud  is  odious,  it  is  never  to  be  prel'^umed. 
The  cafes  hitherto  adjudged  as  to  this  point  have  either 
depended  on  point  of  fraud,  or  an  illegal  removal.  So 
where  the  child  is  born  in  a  gaol,  lie  (hall  be  fettled  in  the 
parifn  where  his  mother  is ;  for  ihe  fliall  be  conflrued  to 
be  in  cuitodv  of  the  law,  and  in  all  other  refpe£ts  a  pa- 
rifhioner.  But  the  prefent  cafe  ftands  entirely  on  the  8  b* 
9  IV,  which  for  the  encouragement  of  labour  and  induftry, 
g?ive  povver  of  removing  perfons  by  certificate,  which  cer- 
tificjlte  oMiges  the  pariih  to  whom  given  to  receive  and 
contmue  them  in  that  parifh,  till  they  become  actually 
chargeable,  and  then  fuch  perlon  is  to  be  removed,  to- 
gether with  his  or  her  family^  and  in  another  place,  with 
bis  or  her  children ,  to  the  place  from  whence  the  certificate 
was  brought.  I  he  queftion  then  is,  Whether  the  baftard 
is  included  undtr  the  words  family  or  children  ?  And  we 
take  it  he  is  not :  for  the  law  takes  no  notice  of  baftard 
children,  they  are  Jilii  nullius^  JUli  populi,  and  are  prima 
facie  fettled  where  born.  Nelf.  Baft.  2  SeJf.C.  170.  Str, 
I J  68.     Burrow's  Settl.  Caf.  187. 

T.  19  y  20  G.  2.  Wyke  and  Hippcrholm  cum  Brighoufe, 
Two  juftices  made  an  order  for  the  removal  of  John 

Catton 
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Cation  otherwife  Speight,  being  a  baftard,  from  TVyke  to 
Jiipperholm  the  place  of  his  birth.  Upon  appeal,  the  fef- 
fions  quaftied  that  order.  The  cafe  was :  Sarah  Cattoriy 
mother  of  the  pauper,  came  on  the  25th  of  March  by 
certificate  from  Shelfe  to  Hipperholm,  being  then  preg- 
nant with  a  baftard  child,  namely,  the  faid  John  Catton 
otherwife  Speight  the  pauper;  and  was  afterwards,  ia 
Jprii  following,  delivered  of  him  at  Hipperholm.  The 
feffions,  being  of  opinion  that  the  faid  John  Catton  the 
pauper,  by  reafon  of  the  faid  certificate,  did  not  gain  a 
fetilement  in  Hipperholm  where  he  was  born  a  baftard  as 
aforefaid,  difcharged  the  original  order.  The  certificate 
itfelf  was  returned  by  the  certiorari,  which  undertook  that 
Shelfe  fhould  provide  for  her  and  her  child,  whenever  they 
fhould  become  chargeable.  It  was  moved  to  quafh  this 
order  of  feffions,  upon  this  objedlion,  that  the  juftices  at 
the  feffions  had  miftaken  the  law  ;  in  fupport  whereof  was 
cited  the  cafe  of  Helton  and  Lidlinch.  On  a  rule  to  fhevir 
caufe,  the  counfel  on  the  other  fide  infifted,  that  Shelfe 
was  the  laft  legal  place  of  fettlement  of  the  pauper.  And 
they  argued  that  this  cafe  is  clearly  diftinguifliaole  from 
that  of  Helton  and  Lidlinch.  For  here  the  woman  is 
ftated  to  be  then  pregnant  with  a  baftard  child,  and  the 
certificate  exprefsly  undertakes  to  provide  for  her  and  her 
child:  fo  that  Shelfe  plainly  had  this  very  child  in  con- 
templation, no  other  child  being  named  or  hinted  at. 
Unto  which  it  was  anfwered.  That  by  the  exprefs  refolu- 
tion  in  the  cafe  of  Lidlinch,  a  baftard  of  a  certificate 
woman  is  fettled  where  born ;  and  fraud  fliall  never  be 
prefumed,  where  it  is  not  ftated.  The  queftion  therefore 
is.  Whether  the  unborn  baftard  is  to  be  confidered  as  cer- 
tificated ?  'Tis  true,  a  certificate  is  conclufive  againft  the 
parifh  who  gives  it :  But  that  is  only  in  fuch  points  as  are 
included  m  the  certificate.  This  certificate,  undertaking 
to  provide  for  her  and  her  child,  muft  mean  a  child  in  be- 
ing.    If  {he  had  no  other  child,  they  fhould  have  ftated 

the  matter  fpecially. Lord  chief  juftice  Lee  and  Mr. 

jullice  IVright  agreed,  that  they  muft  take  the  child  re- 
ferred to  by  the  certificate  to  be  a  legitimate  child  then  in 
being.  And  Mr.  juftice  Fojler  obferved  (to  which  obfer- 
vation  the  other  two  juftices  agreed),  that  it  did  not  at  all 
appear,  that  the  parifh  who  gave  the  certificate  knew  that 
the  woman  was  then  with  child.  And  he  adJed,  that 
there  were  many  inftances  where  women  were  near  their 
time,  without  being  known  to  be  fo.  The  counfel  for 
Hipperholm  propofed,  that  it  fhould  go  back  to  the  feffions 
;o  be  more  fully  ftated.     But  their  opponents  faid,  and  the 

court 
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court  agreed,  th"it  could  not  be  done  without  confenfc. 
And  the  counfel  for  PFyke  refufing  to  confent,  the  court 
were  of  opir.>n  that  the  rule  inuft  be  made  abfolute. 
And  the  order  of  feiTions  was  quafhcd,  and  the  original 
order  afSrmed,  adjudging  the  fettlement  to  be  at  Hipper- 
holm  where  the  pauper  was  born.     Bur.  Settl.  Caf.  264. 

M.  10  G.  3.  ipftey  and  StuJ/ey.  JriJie  Ccufier  came 
into  the  pariQi  oi  Jpjly,  with  a  certificate  from  Studley  in 
the  words  following:  ''  To  tlie  churchwardens  and  over- 
*'  feers  of  the  poor  of  theparifliof //yZ?;; ;  Wethechurch- 
*'  wardens  and  cverfeers  of  the  poor  of  the  pnrifh  of  Stud' 
**  ley  do  hereby  certify,  own,  and  acknowledge  Jnne  Cau- 
*'  y/Vrfpinfter,  and  the  child  or  children  that  (he  nowgoeth 
*'.  with,  to  be  our  inhabicants  len;aily  fetiled  with  us  in  our 
"  laid  parifii  oi  Studiey  :  And  if  at  any  time  hereafter  the 
"  faid  /hne  Cavfier^  or  her  child  or  children  which  file 
"  now  goeth  with,  (hall  become  chargeable  to  and  alk 
"  relief  of  your  faid  parifii  of  //y/cj,  we  the  faid  churchwar- 
*'  dens  and  overfeers  of  the  poor  of  our  faid  parifii  of 
•*  iSVif^/^^  do  hereby  promife  for  ourfelves  and  iuccefibrs, 
*'  that  we  will,  when  requelled  by  any  of  you,  receive, 
**  relieve,  and  provide  for  them,  as  our  inhabitants,  ac- 
"  cording  as  the  law  in  that  cafe  requires."  The  child 
was  born  at  IpJIey,  within  about  a  month  after  (he  came  to 
relide  there  under  the  certificate.  It  was  argued,  that  the 
certificate  in  this  cafe  could  not  operate  as  to  the  unborn 
child,  but  that  the  chid  was  notwithdanding  fettled  in  the 
place  where  it  was  born  :  That  this  is  not  a  certificate 
within  the  a£l  of  8  ^  9  /K  c.  30.  The  undertaking  re- 
lates to  a  non-entity,  an  en)brio.  An  unborn  child  cannot 
be  perfonally  certificated.  It  is  no  part  of  the  parent's  fa- 
milv.  And  the  act  obliges  only  the  certifving  parifii  to 
provide  for  the  pauper  mentioned  in  the  certificate,  toge- 
ther with  his  or  her  family;    and  a  baflard,  in  the  fvnfe  oi 

the  a£t,  is  part  of  no  perfon's  family. But  the  court 

were  clearly  of  opinion,  that  the  parifii  of  Studley  was 
bound  by  this  certificate,  which  takes  notice  of  the  wo- 
man's being  then  unmarried  and  with  child  ;  and  acknow- 
ledges the  cnild  flie  then  went  vviih  to  be  legally  fettled 
with  them  in  their  parilh.  And  lord  M^insjield  obferved^ 
that  the  woman  was  very  big  with  child  j  and  was  un- 
derftcod  by  both  pariflies  to  be  fo.  And  Studley  cxprefsly 
promifed  to  provide  for  the  infant  ftie  then  went  with. 
Therefore  they  ought  to  be  bound  by  their  certificate.  An 
infant  irt  ventre  fa  mere  may  be,  to  a  variety  of  purpofes, 
confidered  as  born;     Bur,  ^etil,  Caf.  6^0, 

(10)  Hitherto 
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(10)  Hitherto  concerning  the  fettJement  of-z  baftard  ^^''^.d  nottobe 
child  :   But  notwithftanding  the  child's  rettlement,  yet  ne-  ^''nu^fe  ciTud. 
verthele's  if  the  mother  and  the  child  ha^  difterent  lettle- 

ments,  it  feemeth  that  the  baftard  chilcT^^en  as  all  other 
children,  (hall  go  with  the  mother  for  nurture  until  the  age 
of  feven  years,  as  a  neceilary  appendage  of  the  mother,  and 
infeparable  from  her.  As  in  the  cafe  of  8keffreth  and 
IValford,  M.  3  G»  2.  The  order  was,  to  remove  a  woman 
to  her  fettlement ;  and  her  bailard  child,  of  two  vears  of  ^ 
age,  to  another  parifh  at  a  diftance  from  the  mother,  ije-  ^ 
ing  the  place  of  its  birth.  It  was  objected,  that  the  child 
being  a  nurfe  child,  they  cannot  ieparate  it  from  the 
mother,  by  reafon  of  the  caie  necefl'ary  to  nurture  fo 
very  young  a  child  j  which  none  can  be  fnppofed  To  fit 
to  adminiiter  as  the  mother  of  it;  and  therefore  ir  fhould 
have  been  fent  with  her  to  the  place  of  her  fettie/ncnt. 
And  it  was  quaflied  by  the  court  for  that  reafon.  2  Sejf, 
C.  90.  <» 

But  aitho'  the  child  may  not  be  feparated  from  the  mo- 
ther, vei  if  {he  voluntarily  defert  it,  it  (eemeth  that  the 
caufe  of  nurt(i;c-then  ceafeth,  and  that  then  it  may  be  fent 
to  its  place  of  (ettiemeiit. 

Whilft  the  child  continues  with  its  mother  as  a  nurfs 
child,  and  during  that  time  not  removeable  to  its  place  of 
fettlement,  yet  the  parifh  where  the  child's  proper  fettle- 
ment is  fha'l  maintain  fuch  child  in  that  other  parifh.  As 
in  the  cafe  of  Darlir.^ion  and  Hemlir.gton^  H,  17  G.  3, 
Eleanor  Guy  went  with  a  certificate  from  the  townfhip  of 
H:-mlington  to  the  townfhip  of  Dartin'^ton^  in  which  laft 
townlhip  (he  had  two  baftard  children,  and  there  became 
chargeable.  An  order  being  thereupon  made  for  the  re- 
moval of  her  to  Hcmlington,  (lie  took  the  two  children  who 
were  born  in  Darlington  with  her,  being  both  under  the 
age  of  feven  years.  Two  juftices  made  an  order  upon  the 
townfhip  of  Darlington  for  the  maintenance  of  the  two 
children  born  in  that  townfhip.  Darlington  appealed 
againft  the  order  of  maintenance,  and  the  felTions  being  of 
opinion  that  Darlingtoi  was  not  liable,  quaflied  the  faid 
order  :  But  the  proceedings  being  removed  into  the  court 
of  king's  bench,  the  court  were  of  opinion  that  Darling- 
ton  was  obliged  to  maintain  the  two  children  at  Hemling' 
tjv^  whilft  rcfiding  there  with  their  mother  as  nurfe  chil- 
djen,  and  therefore  quafhed  the  order  of  feflions,  and 
affirmed  the  order  of  the  two  juftices.  Douglas  9.  CaL 
Caf.  6, 

(11)  E.  8  G.  2.  St.  Peter's  and  Old  SwinM.     Two  Evidence  of 
juftices  remove  Jojeph  the  fon  of  Jofeph  Haigkington  from  t'^tmolh/r" 

St,  death, 
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5/.  Pder*i- io  Old  Sivmford,  as  a  baftard  born  there  on  the 
body  of  Hmtiah  /ijke.  On  appeal,  the  feffions  quafh  the 
order,  and  lyttftJgj^tefe  fpecially  :  That  Jofcph  Haigh'ing- 
ion^  the  fathcT^Pve  evidence  in  court,  that  for  feven 
years  together,  he  travelled  with  the  faid  Hannah  Jjke  as 
wandring  perfons  from  place  to  place,  till  the  death  of  the 
i'aid  Hannah  Afke^  which  was  about  15  weeks  fince ;  and 
that  during  all  that  time  they  cohabited  and  lay  together  as 
man  and  wife  ;  and  it  did  not  appear,  that  the  marriage 
w*  ever  queftioned  in  the  lifetime  of  the  faid  Hannah  : 
Th  t  during  the  time  that  he  and  the  faid  Hannah  did  fo 
cohabit  as  man  and  wife,  {he  was  delivered  of  three  chil- 
dren ;  that  the  faid  Jofepby  one  of  them,  who  was  the  per- 
ion  removed  by  the  faid  order,  was  born  in  the  faid  parifli 
of  Old  Sivinfcrd :  That  the  faid  Jofeph  and  the  other  two 
children  were  reputed  as  his  children,  and  baptized  as  the 
legitimate  children  of  him  and  the  faid  Hannah  :  That  be 
and  the  faid  I-^mnah  JJJke  were  never  married.  And  it  ap- 
pearing to  the  feffions,  upon  the  evidence  of  the  faid  'Joj'eph 
Haighington^  that  the  faid  Jojeph  the  infant  was  born 
during  the  time  that  the  faid  Jofeph  and  Hannah  did  cohabit 
and  lie  together  and  were  reputed  as  hufband  and  wife,  and 
there  being  no  other  evidence,  they  were  of  opinion  that 
the  evidence  of  the  faid  Jofeph  Haighington  could  not  fup- 
port  the  order,  fo  as  to  baftardize  the  faid  Jcfeph  the  infant 
removed.  And  in  fupport  of  the  order  of  feflions  it  was 
obferved,  that  this  man  could  not  be  a  proper  vvitnefs  in 
the  cafe ;  for  nobody  can  be  adjudged  a  baftard  wi;hout 
the  evidence  of  the  woman.  But  by  lord  Hardwicke  Ch.  J, 
There  is  no  ground  to  fupport  the  order  of  feflions.  It 
is  an  apparent  fa*S,  that  this  man  and  this  woman  were 
never  married.  And  what  is  there  to  make  him  an  incom- 
petent witnefs  ?  It  was  an  objedlion  to  an  drder  of  baftardy 
two  terms  ago,  K.  v.  IFilley,  that  it  was  founded  upon  the 
evidence  of  a  married  woman,  which  ought  not  to  be  ad- 
mitted to  difcharge  her  hufband.  But  this  man  doth  not 
fwear  to  difcharge  himfelf :  For  whether  he  be  the  legiti- 
mate,  or  only  the  natural  father  of  the  child,  he  is  equally 
bound  to  maintain  it.     Burrow's  Seitl,  Qof.  2^. 

2.  Settlement  hy  birth  of  legitimate  children, 

Fow^rlegiii.       In  the  cafc  of  Rickmanfworth  and  St,  Gileses.     A  child 
ffiare chiMren     ^^g  ordered  to  be  removed  from  the  parifli  of  Rickmanf- 

ftall  be  fettled  ,  ,  -n        <-    o       /-■•;    >  i     •  i  i  rt- 

%bereborn.        wsrth  to  the  parjln  or  6/.  hites  /,  as  bemg  the  place  of  his 
birth,  the  place  of  his  father's  lafl;  legal  fettlement  being 

HOC 
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not  known  :  For  where  the  father's  place  of  laft  legal  (ct" 
tlement  of  a  legitimate  child  is  not  known,  there  the  child 
may  be  fent  to  the  place  of  its  birth,  as  well  as  an  illegiti- 
mate one.     Blacker  by.  246. 

H,  8  j^n.  Cripplegaie  and  St.  Saviours.  A  child  of  three 
years  of  age  was  removed  from  one  of  thefe  pariflies  to 
the  other,  and  it  appeared  in  the  order,  that  they  removed 
him  there,  becaufe  he  was  born  there,  not  having  any 
other  fettlement.  By  the  court :  The  father's  fettlement 
is  the  fettlement  of  the  children,  when  it  can  be  found 
out ;  otherwife  the  birth  of  the  child  prima  facie  is  the  fet- 
tlement of  the  child,  until  there  is  another  fettlement  found 
out.  So  a  baHard  child's  fettlement  is  its  birth,  becaufe 
it '\s  Jilius  nullius ;  fo  if  they  cannot  find  out  the  fettle- 
ment of  a  legal  father,  the  birth  is  a  fettlement  of  the  child. 
If  a  child  be  dropt  in  a  parifli,  they  may  remove  him  to 
the  place  of  his  birth,  or  where  his  fa:her's  fettlement  was; 
and  the  fettlement  by  birth  is  only  quoufque  they  find  the  fa- 
ther's fettlement ;  and  if  ihey  never  can  find  that,  it  is  ab- 
folute  upon  them.     Foley.   265. 

But  here  it  is  to  be  obferved,  that  in  the  two  cafes 
above  mentioned,  the  point  was  not  in  queftion,  whether 
or  no  if  the  father  had  no  fettlement,  yet  if  the  mother  had 
a  fettlement,  fuch  children  (hould  follow  the  mother's 
fettlement,  or  ftiould  be  fent  to  the  place  of  their  birth  ? 
And  there  will  appear  good  opinions  in  the  next  courfe  of 
fettlements,  that  if  the  father  hath  no  fettlement  as  being  a 
foreigner,  or  if  the  father's  fettlement  is  not  known,  yet 
if  the  mother  hath  a  fettlement,  the  children  in  fuch  cafe 
flull  not  be  fent  to  the  place  of  their  birth,  but  to  the 
place  of  their  mother's  fettlement :  But  the  rule  intended 
to  be  drawn  from  thefe  cafes,  which  is  fufficient  for  this 
place,  and  which  the  cafes  will  well  bear,  is  no  more 
than  this,  that  the  place  of  the  binh  of  a  legitimate  child 
is  the  fettlement  of  it,  until  another  fettlement  be  found 
out. 

By  the  13  G.  2.  c.  29.  for  confirming  and  inlarging 
the  powers  given  by  charter  to  the  governors  and  guardians 
of  the  hofpital  for  the  maintenance  and  education  of  ex- 
pofed  and  deferted  young  children,  it  is  provided,  that  no 
child,  nurfe,  or  fervant,  received  or  employed  in  fuch 
hofpital,  (hall  by  virtue  thereof  gain  any  fettlement  in  the 
parifh  where  fuch  hofpital  (ball  be  fitca'^e ;  and  confequently 
the  fettlement  oi  foundlings  is  not  different  from  that  of  all 
other  perfons :  that  is,  if  they  are  legitimate  children,  they 
ihall  follow  their  father's  fctdement,  if  known;  if  not, 
then  their  mother's  fettlement  j  if  neither  of  thefe  is 
known,  or  if  they  arc  baftards,  they  fhall  be  fettled  where 

they 


366  j&OO?*     (Settlement  by  birth.) 

they  were  born;  if  that  cannot  be  known,  which  is  pro- 
perly the  cafe  of  a  foundlings  this  feemeth  to  fall  under 
the  general  rule,  that  every  perfon  fhall  be  maintained  and 
provided  for  in  the  place  where  he  happens  to  be,  until  a 
fettlement  can  be  found  ;  for  in  a  chrillian  civilized  coun- 
try, no  perfon  ought  to  be  fuffercd  to  periOi  merely  for 
want  of  necelFaries.  Only,  in  the  prefent  cafe,  the  acl 
takes  fuch  children  off  the  parilh,  and  leaves  them  to  the 
provifjon  of  the  hofpital. 

zV.  Of  the  fettlement  of  children  with  their  "parent s» 


\ 


Setilement  of  a        I.  The  birth  of  legitimate  children  doth  not  give  them 
Jegitimate  duld  a  fettlement,  except   where  the  fettlement  of  their  father 

wuh  ti.e  pa-  .        '.  ^  1        .11   •     •     , 

rems.  and  mother  is  not  Known,  and  then  only  till  it  is  known. 

Foley,    ibcj. 
At  what  age  a        2.  Formerly  It  was  hrld,  that  a  child  (hall  continue  with 
l^ku]^me^t7\    '^^  P^rcnts  as  a  nurfe  child,  until  it  fiiall  be  eight  years  of 
iiinftfromihe    ^'gc*  during  which  time  it  {hall  not  be  deemed  capable  of 
parents.  gaining  a  fettlement  in  its  own  right;  but  by  the  latter  re- 

solutions it  feems  to  be  agreed,  that  a  legitimate  child  fliaji 
r.ecefiarily  follow  the  fettlement  of  its  parents  as  a  nurfe 
child,  or  as  part  of  the  family,  only  until  it  fhall  be  kven 
years  of  age  ;  and  that  after  that  atie  it  fhall  not  be  remov- 
ed  as  parr  of  the  father's  family,  but  with  an  adjudication 
of  the  place  of  its  own  laft  legal  fettlement,  as  being  deem- 
ed capable  at  that  age  of  havmg  gained  a  fettlement  of  its 
own.  But  it  fcemeth  not  ditncult  to  determine  with  exact 
certainty,  at  what  age  a  child  may  have  acquired  a  fettle- 
ment of  its  own,  didind  from  the  parents  feit'emcnt. 
For  by  the  5  EI.  ^.  5.  /^  12,  a  child  of  fcven  years  of  age 
may  be  bouitd  apprentice  to  a  (hipwright,  liHierman,  owner 
of^  a  fhip,  or  other  perfon  ufing  the  trade  of  the  feas;  and 
by  the  vagrant  aft  of  the  17  G.  2.  a  vagrant's  child  of  that 
age  may  bv  the  juftices  be  put  out  an  apprentice  :  And  as 
foon  as  he  fhall  have  reuded  an<;i  lodged  in  a  parifti  for  40  ;'; 

days  under  the  indenture,  he   will   have  thereby  gained  a  j§ 

fettlement.     So  that  the  precife  time,  when  a  perfon  may  M 

have  gained  a  fettlement  in  his  own  right,  is  at  the  age  of  '|| 

feven  years  and  forty  days.  vi» 

Mowfarrhil-  3.  £.  lo  Jn.  ^.  iud  St,  Giks^s.     Ordcr  to  rcmove  311 

drenftiail  toi-^  infant  to  the  parifn  of  Si.  Giles's;  becaufe  it  appeared, 
fculement.  '  ^^'^^  though  the  father  was  fettled  at  another  place,  yet  the 
child  was  born  at  St.  Giles's.  Qj^ialhed  by  the  court  j  for 
that  the  place  of  the  fettlement  of  the  child  is  v/ith  the 
father,  and  not  the  place  where  the  child  was  born,  i  Sejl 
C.  18. 

H.  10 
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H.  10  G.  St.  Giles's  Reading  and  Everjly  Black-water. 
It  was  ru\ed  by  all  the  court  upon  argument,  that  where  a 
father  gains  a  fecond  fettlement  after  the  birth  of  his  child, 
that  fettlement  is  immediately  communicated  to  the  child. 
And  a  child  may  be  fent  to  the  place  of  his  father's  fettle- 
ment, without  ever  having  been  there  before.  2  Stif.  C, 
112.    5/r.  580.      L.  R-aym.   1332. 

M,  12  G.  2.  Sowton  and  Sydbiiry.  The  queftion  was, 
whether  the  children,  b^ing  above  the  age  of  nurture, 
(hall  be  removed  with  the  father  to  the  father's  fettiement, 
where  the  child  had  never  inhabited?  Uy  Lee  Ch.  J. 
In  the  cafe  of  E%)erfy  Bbchvatery  t^e  court  were  of  opi- 
nion, that  a  child  might  be  fent  to  the  fetttlement  of  his 
father,  though  it  had  never  been  there  before,  contrary 
to  an  opinion  of  L.  Parker  in  a  former  cafe.  And  he  faid 
the  true  diftindion,  I  think,  is,  that  where  children  have 
gained  ro  fettlement,  but  continue  part  of  their  father's 
family,  they  fliall  follow  their  father's  fettlement.  2  Sejf, 
C.  150.     Jfidr.  345. 

T»  2  An.  Comner  and  Milton. '  A  man  fettled  at  Comner^ 
and  having  feveral  children  born  in  that  pariHi,  afterwards 
removed  to  Alilton  with  his  children,  and  gained  a  fettle- 
ment there  ;  and  beconiing  very  poor,  his  children  born 
in  Ccfiiner  were  by  an  order  of  two  juftices  fent  to  Cs7)i- 
ver,  viz.  ihofe  that  were  under  (even  years  old  ;  the  juf- 
tires  apprehending,  that  the  place  of  their  birth  was  the 
place  of  their  lawful  fettlement.  And  this  order  being 
removed  into  the  king's  bench  by  certiorari,  it  was  infjfted 
to  maintain  the  order,  that  the  children  had  gained  a  fettle- 
ment in  Ccmner  by  birth,  which  wao  not  altered  or  de- 
feated by  any  fubfequent  acl  of  their  father  in  gaining  a 
fettlement  at  Milton ;  for  his  children  were  with  him 
there  only  as  nurfe  children,  and  his  fettlement  (hall  not 
be  the  fectlement  of  the  children.  But  by  Holt  Ch.  J, 
The  place  where  a  baftard  is  bom,  is  the  place  of  his 
feitlement,  unlefs  there  is  fome  tricic  to  charge  the  pa- 
rifh  ;  but  the  place  where  legitimate  children  are  born,  is 
not  the  place  of  their  fettlement,  for  let  that  be  Vv-here  it 
will,  the  children  are  fettled  where  their  parents  are 
fettled  ;  as  for  inHance,  if  the  father  is  fettled  in  the  pa- 
rifti  of//,  but  goes  to  work  in  the  parifh  of  B.  and  before 
he  gains  any  fettlement  there,  has  a  fon  born  in  the  pa- 
rifti  of  B.  and 'then  dies  ;  this  child  may  be  fent  to  the 
parifti  of  //.  for  it  is  not  the  birtb,  but  the  fettlement  of 
the  father,  that  makes  the  fettlement  of  his  child  ;  and  if 
the  father  hath  gained  a  nev/  fectlement  for  himfelf,  he 
hath  likew'ife  gained  a  new  feulcmeiit  for  his  children, 

who 
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who  do  not  go  with  him  to  his  new  fetllement  as  nurfe 
children,  but  as  part  of  his  family.  2  Halk,  528.  3  Salk. 
259. 
Rfmov.ng  nurfe  £^  26  G.  3.  Bucklebury  and  Bradfidd.  Two  juftices 
f€ttl'emen't°of  *  removed  Elizabeth  Knotty  aged  about  five  years;  John 
their  p«tcnt».  Knotty  aged  about  two  years  and  a  half;  and  Sarah  Knotty 
aged  about  one  year  and  a  half;  from  Bucklebury  to  Bt ad- 
field".  And  in  the  order  of  removal  was  fet  forth,  the 
names  and  ages  of  the  paupers,  and  that  they  were  come 
to  inhabit,  &c.  and  that  upon  due  proof  made  thereof, 
as  well  upon  the  examination  of  Elizabeth  Knott  their  grand' 
mother^  upon  oath^  as  otherwife  (and  fo  on  in  the  ufual 
form).  The  fe/lions  on  appeal  quaftied  the  order  upon 
the  merits,  and  ftated  the  following  cafe :  That  the  pa- 
ternal grandfather  of  the  pauper's  was,  at  the  time  of  his 
death,  fettled  in  Bradfieldy  and  that  he  left  feveral  children 
by  his  wife  EUz.  Knotty  and  amongft  others  Charles  Knotty 
who  went  ta  Twickenham  in  1777,  where  he  married  Sarah 
aiade,  who  dying  about  Chrillmas  1784,  Ch ay leshi ought 
the  paupers  to  Elizabeth  his  mother,  who  was  living  at 
Bucklebury^  in  1785,  and  told  her  they  were  his  children, 
and  defired  her  to  take  care  of  them,  and  he  would  fend 
money  for  their  maintenance ;  the  paupers  remained  with 
Elizabeth  about  14  weeks,  but  flie  not  receiving  any  mo- 
ney from  her  fon,  and  being  unable  to  maintain  them, 
they  were  removed  to  Bradfield,  who  appealed  to  the  next 
fefllons,  and  Charles  Knott  was  fubpoenaed  but  did  not  ap- 
pear, and  the  appeal  was  adjourned,  and  it  was  recom- 
mended to  the  parties  to  endeavour  at  their  joint  expence 
to  find  Charles  Knott ;  but  at  the  next  fcffions  he  not  ap- 
pearing, the  appeal  was  then  heard,  but  was  further  ad- 
journed to  the  next  fefllons,  when  the  appeal  was  again 
heard,  and  the  removants  proceeded  (according  to  the 
practice  of  the  fefllons)  to  fupport  the  order  by  the  fol- 
lowing evidence  :  (viz).  That  David  Knotty  the  paternal 
grandfather,  had  his  fettlement  at  his  death  in  Bredfield, 
and  that  his  fon  Charles  was  born  there:  They  produced 
the  regifter  of  the  marriage  of  Charles  Knott,  with  Sarah 
Sladey  and  alfo  the  baptifms  of  the  paupers.  It  did  not 
appear  whether  Charles  had  gained  any  fettlement  fubfe- 
quent  to  his  derivative  fettlement,  nor  was  any  evidence 
given  to  identify  the  paupers  to  be  the  children  of  Charles 
and  Sarah  Knotty  except  as  above.  fHl/on,  in  fupport  of 
the  order  of  fefllons,  contended,  that  the  order  was  in- 
formal on  the  face  of  it;  that  the  paupers,  being  nurfe 
children,  ought  not  to  have  been  removed  without  their 
father  or  mother,  unlefs  the  order  had  ftated  they  were 
3  dead. 
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dead,  otherwife  the  children  might  be  fetiltd  in  a  diff.rent 
parifii  from  their  parents.  Another  objedtion  was,  that 
the  order  was  grounded  on  ihc  exc<m:ncttion  of  the  grond- 
mother  and  not  on  that  of  xhe  father.  And  there  was  no 
evidence  produced  at  the  feflions  but  the  grandmother  to 
identify  thofti  children,  or  that   the  father  had  not  gained 

a  fubfequcnt  lettiement. -Tl,e  other  fuie  was  flopped 

by  the  courty  who  were  citarlv  of  opinion,  that,  there  was 
no  objcdlion  to  the  competency  of  this  evidence;  and  as 
to  the  other  p'int,  that  it  was  incumbent  on  the  parifn  oL 
Bradpe'd  to  have  fliewn  that  t":e  father  had  gained  a  fub- 
fequcnt fettlenienc.  Order  uf  feilions  quafhed,  and  the 
original  O'der  coniirmed.     Cr.J.  bv  Durnf  and  Eaji.   164. 

4.      T.  7  G.   Ea/livoodhay  ai-.d  IVejlwiOdhay.      Upon  ap-  Child  emanci- 
peal  from   an   order  of  two  juftices,  for  the  removal  of  P*"='^  ff°'^ '^5 
Robert  B'jker^  from  the  parifh  of  IVefvJoodhay   to  the  pa-  ^    "* 
rifli  oi  Ea/iwoodhay^  the  feffions  (late  the  fad  fpecially  for 
the  opinion  of  the  court:  That  forty  years  fince,  Thomas 
Baker^  the  father  of  this   Robert,   was  feifed   in  fee  of  a 
freehold  eilate  in  the  parilli  of  Hair.Jicad  Marfoal^   where 
he  lived  till  the  year  1697,  and  had  this   fon  Robert^  who 
was  at  that  time  eight  years  old  :  That  in  1697,  'Thoma! 
the  father  and   all   his  fan)ily  removr-d  to  Chevely^   where 
he  rented  a  tenement  of  2c  1  a  year,  for  two  years :  That 
in  1699,  he  piitchafed   a  copyhold  eflate  of  ill   a  year 
in  the  parifh   of  JVejhvoodhay,   whither   he   removed    v/ith 
his  fon  and   (ervants,  arvd  fcrved  churchwarden   and    other 
parifti  office?,  and  paid  taxes,  and  Itaid   there  till  ti:e  year 
1716:   That  in  1716,  he  purchafed  a  cottage  of  il   12  s 
6d   a  year   in  Ea/lcuoodhay,  and   went   and   lii'cd   upon  ic 
till  his  death  :  but  iiobert   the  fon   ftaid   behind    in   IVtJ}- 
vjoodhay,   where   he   mariied   a  wife,  arid  has  worked  cvef 
fince  on   his   own  account,  and  that  he   is  30  )e<;rs  oM. 
Upon  the -whole  ;  the  fclfions  confirmed   the  order  of  the 
two  juftices    for  his  fettlement  at  Eafiwoodhaj.      It  was 
moved  to  quafh  the  order  of  feflions,  {ox  that  the   fettle- 
ment  of  Rohat   the  fon   is  either  at   Hamjiend  Marjh'd^ 
where  he  was  born,  and   where   he  lived   till  eisht  years 
old;  or  if  it  (hould  be  carried  fo  far,  as  that  he  gained  a 
new  fettlement   with  the  father,  by  removing  vvith   him 
as  part  of  his  family,  according  to  the  cafe  ot  Comner  and 
MittQf?,  yet  that  can  carry  him  no  farther  than  fVejiiuood- 
hay.,  which  is  the  laft  piiice  to  which  he  accompanied  his 
father  ;  but  let  the  fecdement  be  in  either,  it  is  not  ma- 
terial now  ;  the  only  queftion  being,  whether  here  is  any 
fettlement  in  Eajiwocdhay^  for  which  there  is  no  colour. 
On  the  other   htind,  it  was  inhfiedj  that  let  the  fon  be  of 
Vol.  III.  A  a  wha? 
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what  age  he  will,  he  fhall  follow  the  fettlement  of  the  fa- 
ther, till  he  gains  one  by  his  own  acquifition  ;  and  it  ap- 
pearing he  had  never  done  any  thing  to  gain  a  fettlement 
by  adt  of  his  own,  either  in  Hamflead  Alarflyal^  Chevely\ 
or  IVefttvoodhay^  then  he  muil  follow  the  fettlement  of  the 
father  as  well  in  Eajlwoodhay  as  in  any  of  the  reft.  Pratt 
Ch.  J.  The  queflion  is  not,  where  this  man  and  his  fa- 
mily are  fettled,  but  whether  there  appears  a  fettlement  of 
bim  in  Eajltxjoorlhjy  i'  If  he  had  gone  thiiher  with  his  fa- 
ther, as  parr  of  the  family;  pofTibly  it  might  have  been 
a  fettlement  of  him  there:  but  by  flaying  behind,  he  was 
dividtd  from  his  father,  and  therefore  theie  is  no  colour 
to  make  it  a  fettlen>ent  in  Eajlwoodhay.  I  think  his  fettle* 
ment  is  in  Wefiivoodhay^  which  v/as  the  laft  place  where 
he  lived  as  part  of  his  father's  family.  To  which  the  reft 
of  the  court  agreed  :  And  the  order  was  quafhed.  <S/r.  438, 
E.  2  G.  2.  St.  Michaefs  Cojlany  in  Norwich^  and  St, 
Afatihetv^s  in  Jpfwich.  Two  jullices  made  an  order,  to 
remove  Edrw^nd  Williams,  Anne  his  wife,  and  Edmund.^  So- 
lomon^  and  Amy,  children  of  the  faid  Edmund  the  father, 
from  the  parifh  of  St.  Michael  in  Norwich,  to  the  parifh 
of  St.  Matthew  in  Ipfwich.  Upon  an  appeal  from  this 
V  order,  the  ffffions   fiated  the   matter  fpecially,  viz.  That 

Edmund  IVilliams  the  grandfather  was  fettled  at  Shipton 
Mallet  in  Somerfetjhire  ;  and  afterwards  removed  to  Bruton 
in  the  faid  county,  and  had  a  writing  given  him  from  Ship-^ 
ton  Aiallet,  acknowledging  his  legal  fettlement  to  be  there  5 
by  virtue  of  which  he  continued  at  Bruton  for  20  years, 
where  Edinund  the  fon  was  born  ;  and  that  he  continued 
there  w^ith  his  father  till  he  was  nineteen  years  of  age, 
and  was  bred  up  to  his  father's  buGnefs  of  a  woolcomber. 
Then  Edmund  the  fon  left  his  father,  and  came  to  Nor- 
unch,  and  there  he  married  two  wives;  by  the  firft  he  had 
Edmund  the  grandfon  ;  and  ten  years  after  his  wife  died. 
Then  he  married  Anne  his  now  wife;  by  whom  he  had 
Solomon  and  J?)iy  two  other  children  ;  fince  whofe  birth, 
about  two  years  ago,  Edmund  IVilliams  the  grandfather 
gained  a  new  fettlement  at  St.  Matthew's,  Ipfwich:  But 
Edmund  the  fon  hath  never  lived  with  his  father  at  Ipfwich^ 
or  any  where  elfe,  fince  he  lived  with  him  at  Bruton, 
The  queflion  was,  whether  the  perfons  removed,  to  wit, 
Edmund  the  fecond,  his  wife,  and  three  children,  fhould 
follovi'  the  fettlement  of  the  grandfather  at  Ipfwich;  or 
whether  they  fhould  not  be  looked  upon  as  feparated  from 
the  grandfather's  family,  cfpecially  after  fo  Jong  an  inn 
tcrval  of  time  I  Mr.  J.  Reynolds  \  I  do  not  fee  how  the  fa- 
ther can  gain  a  fettlement  for  ihe  fon  fo  many  years  af- 
ter 
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ter  the  fon  has  Jefc  him.  Lord  Ch.  J.  Raymond',  I  think 
it  is  odd,  that  an  old  man  of  fixty,  who  has  left  his  father 
for  40  years,  ftiall  follow  the  fettlement  of  his  father,  as 
oft  as  his  father  removes.  In  the  cafe  of  young  children 
it  is  otherwife ;  for  they  cannot  be  fevered  from  their  pa- 
rents, becaufe  of  nurture.  And  by  tlie  whole  court:  The 
reafon  why  we  enquire  into  the  ages  of  children  is,  be- 
caufe if  they  are  grown  up,  and  above  feven  years  old, 
they  may  gain  a  fettlement  by  their  own  adl ;  but  it  is 
almoft  a  contradiflion  in  terms  to  fay,  that  a  man  who 
has  left  his  father  40  years,  (hall  follow  the  fettlement  of 
his  father.     2  Sejf.  C.  i2g.     Sir.  831. 

H.  21  G.'  2.  Bag  den  and  Amp  thill.  'John  Green,  fa- 
ther oi  Thomas  Green  the  pauper,  came  by  certificate  from 
Roy/ion  to  Ampthill,  They  remained  together  at  Ampthill 
under  the  certificate,  till  Thomas  the  pauper  came  of  age. 
Then  Thomas  the  pauper,  being  upwards  of  21  years  of 
age,  married  in  Ampthill,  and  left  his  father,  and  lived 
there  with  his  wife  and  children  diftin<5t  from  his  father, 
till  removed  by  the  prefent  order.  Three  years  after  the 
marriage  of  Thomas,  Jchn  the  father  removed  from  Ampt- 
hill to  Bugden,  and  there  gained  a  fettlement  :  But  Thomas 
the  pauper  never  lived  there.  It  was  argued  that  here 
was  a  good  fettlement  of  the  pauper  at  Eugdin,  for  that 
the  laft  fettlement  of  the  father  would  be  the  legal  fettle- 
ment of  the  fon,  unlefs  the  fon  had  gained  a  new  fettle- 
ment of  his  own.  On  the  other  hand,  it  was  infifted,  that 
as  the  fon  did  not  live  with  his  father  at  Bugaen,  he  could 
not  gain  any  fettlement  there,  being  no  part  of  his  fa- 
mily j  and  the  rather,  becaufe  he  bad  an  independent  and 
diftindl  family  of  his  own  at  another  place.  And  of  that 
opinion  was  the  court ;  who  held,  that  the  pauper  ceafed 
to  be  part  of  his  father's  family,  upon  his  marryiog  and 
living  feparate  and  diftin6t  from  his  father.  Burrovfs 
Sett  I.   Caf.  270. 

E.  9  G.  3.  Tf^alpok  St,  Peter's  and  TVi^^ech  St.  Peter's 
The  pauper,  being  fettled  at  Outivell  as  part  of  his  fa- 
ther's family,  lifted  himfelf  for  a  foldier,  and  continued  in 
the  fervice  four  years.  After  his  difcharge,  he  came  home 
to  his  father,  who  had  removed  from  Outwell,  and  then 
lived  at  Waliole,  and  rented  and  occupied  a  farm  there  of 
about  50 1  a  year,  and  continued  with  his  father  there 
about  12  or  14  weeks;  and  afterwards  worked  at  different 
places  as  a  labourer,  till  he  was  removed  by  order  of  two 
joftices  fron>  IViJbeeh  to  IValpole  aforefaid.  The  fetHons, 
upon  appeal,  confirm  the  order.  It  was  moved  to  quafti 
both  thefe  orders,  for  that  the  pauper's  legal  fettlement 
A  a  2  was 
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was  at  Outivell ;  which  was  the  place  of  his  father's  fet- 
tlement  at  the  time  of  the  pauper's  leaving  his  father'? 
family,  and  confequently  ihe  pauper's  own  derivative  fet- 
tlement.  The  fon,  by  liftinii  himfelf  for  a  foldier,  and 
continuing  four  years  in  the  fervice,  became  emancipated 
from  his  father's  family  ;  and  not  havir^g  gained  any  fub- 
fequent  fertlement  for  himfelf,  muft  refort  to  his  old 
derivative  fettlement  at  Ouiwdl',  and  could  not,  after 
fuch  an  emancipation  from  his  father's  family,  gain  a  fet- 
tlement at  JValpole  St.  Peter^s,  where  his  fdther  had  newly 
and  fubfcquently  gained  a  fettlement,  but  had  none 
there  Vv-hen  the  fun  left  him  and  ceafed  to  be  part  of  his 
family.  And  a  rule  v/as  made  to  fhew  caufe.  Which 
rule,  upon  affidavit  of  fcrvjce,  was  made  abfolute,  with- 
out defence.  And  both  the  orders  were  quafhed.  Bur, 
Settl.  Caj.  63S.     Black.  Rep.  669. 

H.  \^G.  3.  Halifax  and  IVarley.  Cafe  fpecially  ftated. 
yohn  Bragg.,  the  ft:thcr  of  the  pauper,  went  wiih  a  certifi- 
cate from  Stirccat  to  Halifax^  wl'Cre  the  patjper  was  born. 
And  when  he  (the  pauper)  was  about  fifteen  years  of  age, 
he  bound  himfelf  an  apprer»tice  by  indenture  to  William 
Smith  of  Halifax  (luff  weaver,  for  the  term  of  four  years, 
and  ferved  his  mafl-er  there  for  that  time.  After  he  was 
out  of  his  apprenticefhip,  and  when  he  was  about  19  yeat'S 
of  age,  his  father  took  a  farm  of  i  2I  a  year  in  IVariey^  and 
went  and  refided  there  (everal  jears  :  Tliat  his  fon,  the  pau- 
ser,  always  after  the  father  v»'tnt  to  Warley^  worked  abouf 
ihe  country  as  a  fluff  weaver,  but  came  to  his  father  at 
fVarUy  when  he  pleafed,  and  kept  his  holiday  cloaths  there, 
and  confidered  his  father's  houfe  as  his  own  home;  That 
when  he  came  to  his  father's  houfe,  he  paid  for  what  he 
had,  aiid  was  his  ov^'n  mailer,  to  go  and  work  for  himfelf 
whenever  he  pleafed.  Lord  Mansfield  was  not  irt  court. 
The  other  three  judges  thought  that  the  fon  could  not  b(? 
confidered  as  emancipated,  or  independent  of,  or  feparated 
from  his  father.  He  went  to  his  houfe  when  he  pleafed, 
and  had  his  cloaths  there.  Mr.  juftice  Jjion  faid,  tha(; 
v;here  a  fon  is  become  independent  of  his  father's  family, 
or  emancipated  from  it,  he  would  not  acquire  a  fettlement 
where  his  father  goes  to  rcfide:  But  if  be  remains  part  of  m 
his  fatlier's  family,  he  v.ill  acquire  a  oerivative  fettlement  * 
where  his  father  goes  and  fettles.  The  diftin61ion  was  well 
hid  down,  he  faid,  in  the  Btigclcn  cafej  arrd  he  obferved, 
that  in  the  cafe  of  Wolpde  St.  Peter's,  the  fon  had  been 
four  years  a  foldier,  and  was  emancipated  from  hi»  father's 
family,  and  had  ceafed  to  be  part  of  it.  B^r.  Set.  Gtrj', 
S06.  ■ 

5.   '^- 
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5.  H.  10  G.  St.  Giles's  znd  Evn-Jl^  Blackwater.  Tho'  Father  dead. 
the  place  of  the  birth  of  a  child,  whrie  the  father  hath  no 
fettlement,  is  the  place  of  the  I'ettlement  of  the  child  j  yet 
where  the  father  hath  gained  a  fettlement,  his  children, 
though  born  in  anolher  parifh,  fliall  be  looked  on  as  fet- 
tled at  the  place  of  their  father's  laft  legal  fettlement,  and 
Ihrtll  be  removed  thither,  as  well  after  the  death  of  their 
father,  if  occafion  requires,  as  in  his  lifetime,  fuppcfing 
they  have  gained  no  lettlement  of  their  owzi.  L.  Rayrn^ 
I3;52.     Str.  580. 

T.  8  JV.  K.  and  Luckington.  Hcwel  and  his  wife  were 
fettled  at  Luckington,  ajid  came  to  St.  Aufun%,  and  there  a 
child  was  born.  The  father  dies  in  the  king's  fervice. 
The  quertion  was,  who  (hall  keep  the  child  ?  it  was  ob- 
je6ted,  that  it  was  fettled  where  bor<i  -,  for  that  they  could 
not  fend  it  to  the  father,  when  he  was  dead.  But  by  Hclt 
Ch  J,  The  dsrath  of  the  father  doth  not  aker  the  child's 
fettlement.     Co7nb.  380. 

So  if  the  father  dies  before  the  child  is  born  ;  yet  the 
child  {hall  be  lettled  where  the  father  was  fettled  before 
his  death.     M.  5  An,  ^  and  Cliftcn.      ic^  Viiier.  382. 

6.  Jkf.  I  G.  St.  George's  and  St  Katharine  s.  A  man  Faher  dead  a^4 
fettled  in  St.  Kath^irine'^,  married,  and  had  fix  children  tfi.«  mothe^a 
■born  there,  and  died.  After  his  death,  the  widow  goes 
into  the  pafifli  of  St.  George,  with  her  fix  children,  and 
rents  a  houfe  of  12 1  a  year,  and  lives  in  it  with  her 
children  four  months.  The  fingle  queftion  was,  Whether 
■the  children  (hould  be  fettled  where  their  father  was  laft 
fettled,  or  have  a  fettlement  with  the  mother  in  the  parifh 
of  St.  George?  And  the  whole  court  were  of  opinion, 
that  the  fix  children  were  fettled  in  the  parifh  of  St, 
George,  where  the  n.cther's  laft  fettlement  was.  And  by 
Parktr  Chief  Juftice,  There  is  no  diftindiion  between 
the  fettlement  of  children  with  the  father  or  mother; 
for  they  are  as  much  her's  as  the  father's,  and  nature 
obliges  her,  as  much  as  the  father,  to  provide  fur  them  j 
fo  does  the  law;  and  every  argument  that  holds  for  their 
fettlement  with  the  father,  holds  iS  to  tht-ir  fe.tlement 
v/ith  the  m-.-thef.  The  reafoii  why  children  ihali  not  gain 
a  fettlement  where  the  widow  gains  a  fettlement  only^^ay 
intermarriage,  is,  becauf.  it  is  then  not  her  family,  but 
her  hufband's;  and  (he  cannot  <{ive  the  chi  dren  any 
fuftenance  without  the  hufoand's  leave.  Bur  in  this  cafe, 
fince  (he  ia  equally  punifnable  with  her  nufb.md  Tor  defcrt- 
ing  her  children,  and  therefore  could  nut  leave  them  be- 
hind her,  thev  muft  gain  a  fettlement  with  her.  Foley, 
254.      I  Sef.  C.  69. 

Aa  3  H.  13 
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H.  13  (?•  TVoodend  zwA  Paulfpury.  'John  Bunchsr  was 
fettled  at  Woodend^  and  died,  leaving  a  widow  and  one 
daughter  aged  14  years.  The  widow  removed  to  Pauif- 
pury^  into  a  niefiuage  and  tenement  of  her  own  for  life, 
■and  took  her  daughter  with  her,  and  the  daughter  lived 
with  her  there  two  years.  And  the  quefiion  was,  Whe- 
ther the  daughter  gained  a  fettiement  at  Paulfpury  ?  And 
it  was  adjudged  that  fhe  did  ;  becaufe  the  mother  being  a 
widow,  having  gained  a  new  fettiement  after  her  hufband's 
death,  the  daughter  gained  a  fettiement  alfo  as  part  of  her 
family.  And  there  is  no  difference  between  a  father's 
gaining  a  fettiement,  and  a  mother's,  in  fuch  cafe  as 
this  J  for  the  mother  is  obliged  to  provide  for  her  children 
after  her  hufband's  death,  as  the  father  was  when  living; 
and  file  could  not  leave  this  daughter  behind  her,  neither 
could  (he  be  removed  from  her.  L.  Raym.  J  473.  Fol.  250. 
Sir.  746. 

y.  8  y  9  G.  2.  Barton  Turfe  and  Happijburgh.  Thomas 
Ji^'layi  hired  a  farm  of  the  yearly  value  of  100  1  in  Barton 
*Turfe,  which  he  occupied  for  about  three  years,  and  died 
there.  After  his  death  his  widow  removed  from  Barton 
Turfe  to  Happifiurgh^  and  dwelt  in  a  houfe  and  occupied 
lands  there,  ot  the  yearly  value  of  4I,  which  were  given 
to  her  by  the  will  of  her  father.  And  Deborah  her  daugh- 
ter, being  then  of  the  age  of  1 3  years,  went  and  lived  with 
her  mother  as  part  cf  her  family,  for  about  a  year  and  a 
half.  By  the  court:  The  daughter  gained  anew  fettie- 
ment in  Happifhurgh^  by  living  with  her  mother  there,  as 
part  of  her  family,  upon  the  mother's  own  eftate.  For  a 
child  may  gain  a  fettiement  under  its  mother  after  the  fa- 
ther's death,  equally  as  under  its  father  whilil  alive.  The 
mother's  fettiement  has  the  fame  effect  upon  the  child  as 
the  father's  had.     Burrozv's  Seitt.  Cafes.  49. 

And  the  like  was  held  by  the  court  in  the  cafe  of  Oulton 
and  Wells,  M.  9  G.  2.     Id.  64. 
Fatberdead  and       7,  Jll.  10  IV,  IVangfvrd diwA  Brandon.     Three  poor  men 
t  he  mother  mar- ^f  l^angford  Came  into  the  parifli  of  Brandon,  and  there 
ned  again,  •    1  ■'.  •,  c  t,        j  1  •      j 

married  three  poor  widows  or  Brandon,  who  received  re- 
lief from  the  faiH  parifli ;  each  of  which  widows  had 
children  by  their  former  hufbands,  fome  under  feven,  fome 
above  feven  years  of  age.  It  was  holden,  that  the  children 
did  not  gain  a  fettiement  in  IFangford,  nor  were  removeabie 
thither,  to  charge  that  parifh.  As  to  the  nurfe  children, 
they  indeed  might  be  fent  t'hither  for  nurture  only  :  Yet 
flill  the  parifh  of  Brandon  muft  relieve  them  there,  and 
not  the  parifh  of  Wangford.  But  the  children  above  the 
age  of  feven  years  ought  not  to  be  removed  at  all  i    being 

fettled 
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fettled  inhabitants  in  the  parifh  o^  Brandon.  And  the  re- 
moval of  the  mother  fliail  have  no  influence  on  the  fettle- 
ment  of  their  children.  Carth.  44.9.  2  Sa.k.  482.  Bur- 
row" i  Sett  I.  Caf.  3. 

In  The  aforefaid  ca'e  oi Comner  and  Mi'ton^  T.  2  4n.  It 
was  faid,  that  if  after  death  of  the  father,  the  mother  mar- 
lies  again,  to  a  hufband  who  is  fettled  in  another  parifh  ; 
her  children,  fuch  of  them  as  are  above  feven  years  old, 
fhall  not  be  removed  ;  thofe  under  fhall  be  removed,  but 
that  only  for  nurture,  for  they  Jttiall  be  kept  at  the  charge 
of  the  ocher  parifli,  where  their  father  vvhilft  living  was 
fettled  ;  an  J  to  that  parifh  they  may  be  fent  after  (cvqu. 
years  old,  as  to  the  place  of  their  lawful  fctlement;  for 
this  accidental  fettlement  of  their  mother,  which  was  only 
by  the  marriage  with  a  fecond  hufband,  and  as  fhe  is  now 
become  one  perfon  with  him,  fhall  not  gain  a  fettlement  for 
her  children. 

And  in  the  cafe  cf  Wojdend  Sir\!l  Paulfpury  aforefaid,  H, 
13  G.  It  was  faid,  that  if  after  the  hufband's  death  the 
wife  fhall  marry  agam,  to  a  man  fettled  in  another  parifh  ; 
her  children  by  her  former  hufband  muft  »o  with  her  for 
nurture,  yet  they  are  no  part  of  her  fecond  hufband's  family, 
and  therefore  gain  no  fettlement  thereby  in  t|:e  parifh  wheie 
the  father  in  law  is  fettled.      L.  Raym.  1473. 

T.6  &  'J  G.  2.  St.  Giles's  in  the  Fields  and  St.  Clement's* 
"Jacob  Alaile,  the  pauper,  was  an  infant  of  nine  years  of  age. 
His  father's  fettlement  was  not  known  :  His  mother's  fet- 
tlement before  their  marriage  was  known :  His  farher  died  : 
His  mother  married  a  fecond  hufband,  who  had  a  fettle- 
ment ;  and  fhe,  confequen;ly,  gained  a  new  fettlement  by 
this  fecond  marriage.  By  the  court:  yacob  Malted  fettle- 
ment is  where  his  mother  was  lafl  fettled  before  her  mar- 
jiHge  with  Jacobh  father ;  the  new  gained  fettlement  of 
his  mother  not  being  gained  in  her  own  right,  but  only  in 
right  of  her  fecond  hufband.  And  in  this  cafe  the  court 
agreed,  that  where  children  are  fent  with  thtir  mother  for 
nurture,  they  are  to  be  fupported  at  the  expence  of  the 
parifh  where  their  legal  fettlement  is.  Burrjii's  Setil. 
Cafes.  2. 

i.E.  8  G.  2.  K,  and  St.  Jlhry  BerHhamflead.    The  father  Father  run  ?  a  v,. 
ran  away,  and   the   mother  went  and   refided  on  an  eftate  *^Ilelhfr  th^ 
eviled  to  her  :    Une  qutltion   was,  whetber  the  children  feaieir.enj  .v.ti 
could  gain  a  fettlement,  by  refiding  with  the  mother  on  the  mothe.. 
fuch  eftate,  where  the  father  had  never  lived  ?  And  it  was 
held  by  Lord  Hardivicke  Ch.  J.  That  as  it  did  not  appear 
that  the  father  Avas  dead,  the  court  miift  fuppofe  him  to  be 
living  ;  and  in  fuch  cafe,  the  children  conId>gai'n  no  fettle- 
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ment  but  what  was  derived  from  their  father:  But  the 
matter  was  afterwards  referred  to  the  judges  of  aflize.  2 
Sef.  C.   182. 

g.  H.  12  G.  IVeJiram  and  Chiding f^ one.     An  Ertghjhman.^ 

whofe  fettlement  was  not  known,  married,  had  a  child, 

and  ran  awcjy  :  The  child  was  then  nine  years  of  age.     By 

fttiied  wiih  the  the  court,   the  mother  and  children  ought  to  be  fettled, 

where  the  r-ii)ther  was  fcttl-^d  before  marriage.    Foley.  252. 

M.  3  G.  2.  ^t.  GiiWs  and  St.  Margaret's.  Sarab  Ethe-f 
r'wgton.,  with  Doicthy  her  daughter  aaeJ  five  years,  was  re- 
mowed  from  St.  Marr aril's  to  .'!'/.  Giles's  as  being  the  place 
of  Sartih's  laft  legal  fettlement  before  her  marriage,  fhe 
having  n'^arried  an  Injhtnan  who  had  no  fettlement:  And 
it  was  adjudged,  that  Dorob)  her  daughter  fliall  be  fettled 
with  her  mother  in  the  par  fh  of  St.  Giles's^  where  her  faid 
mother's  fettlement  v/as  before  marriage.     Fcl.  251. 

T.  9  G.  K.  and  St.  Paul's  ShadwclL  Refolved  by  Eyre 
and  FortefcuCy  that  where  the  father  being  a  foreigner  had 
no  fettlen^eut,  the  children  fnould  have  the  benefit  of  their 
inoihtr's  (cttlement  j  for  that  her  r'ght  fhould  Jefcend  to 
ihem,  and  they  Ciouid  uoc  be  fent  to  the  place  of  their 
birth.      2  SeJ[.  C.  117^. 

H.  10  G\  St.  Giles's  zndEverJIy  Blackwaier.  It  was  held 
by  the  court,  that  where  the  father-s  fettlement  cannot  be 
found,  yd  if  the  mother's  can,  the  child  (hail  have  the 
benefit  of  that,      2  Sejf.  C,  1 1  ^, 

H.  2b  G.  2.  St.  Eotolph's  vjiihout  Bifhopfgatiy  and  St, 
^'ohns  If'^apping.  A  child  of  an  hijhman  having  no  fetiie- 
meiit  in  England^  and  fuppofed  to  be  on  board  a  man  of 
V.Mr  in  the  IVeJi  Indies,  znd  of  his  wife  being  an  EngliJ])' 
tyiniari,  was  acliuJged  to  go  with  the  mother  to  the  mo~ 
ther's  fettlement  which  fhe  had  before  marriage.  Bur- 
row's  Se.'il.  Caf.  367.  ^ 

M.  'i,2  G.  2.  St.  Matthew's  Eeihnal  Green.,  and  St.  K^ithe- 
r'i'e's.  A  man,  whofe  fettlement  was  not  known,  married 
3  woman  who  was  fettled  in  the  precinct  of  <S/,  Kaiherine^ 
They  had  a  fon  born  in  Beth'-ud  Green.  Which  ion  mar- 
ried a  woman  fettled  in  the  parish  of  Si.  Leonard  Shcreditch-y 
snd  had  feveral  children  by  her.  It  was  argued  that  thefe 
cm'dren  ctight  to  follov^  the  acquired  fettlement  of  their 
rrioiher  ;  and  not  their  father's,  wh'ch  \yas  only  a  deriva- 
tive one  from  their  grwndraother,  who  had  married  a  French- 
min  that  hal  no  fettl-ment.  But  not  allowed  by  the  court ; 
who  faid,  that  there  is  no  diffr;rence  bet'-Acen  an  acquired 
and  a  derivative  fettlement.  And  the  rule  laid  down  was 
tfiis  ;  That  the  child's  fettlement  follows  that  of  its  father, 
if  the  father's  can  be  found  j  and  tliat  no  recourfe  fliall  be 

had 
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had  to  the  mother's  fettlernent,  till  that  of  the  father  can 
be  traced  no  further.  And  thefe  children  were  adjudged 
to  be  fettled  at  St.  Katheritiis.  .  Burrow's  Sett.  Caf.  482. 

10.  A  travelling  woman,  having  a  Imall  fucking  child  Fatherand  mo- 
upon   her,   was  apprehended  for  felony,  and    fent  to  the  Ind'the  chtld'!' 
gaol,  and  was  banged  :   This  child  is  to  be  fent  to  the  place  fettiemtnt  not 
of  its  birth,  if  it  can  be  known  ;  otherwife  it  muft  be  fent  Itno*"* 
to  the  town  where  the  mother  was  apprehended,  bec^ufe 
that  town  ought  not  to  have  fent  the  child  to  gaol,  being 
no  ma!efa(£lor.     Read.     Poor.     Dalt.  ibZ. 

And  where  a  child  is  firft  known  to  be,  that  parifh  muft 
provide  for  it,  till  they  find  another ;  By  Holt  Qh.  J,  Comb, 

3H-  372- 

V,  Cf  fettlernent  by  apprentice/hip. 

The  ftatutes  relating  to  the  fettlernent  of  apprentices, 
are  thefe  following*,  which  I  will  nrft  exhibit  together  at 
one  view,  2nd  then  fet  forth  the  judgment  cf  the  court  of 
king's  bench  upon  the  feveral  parts  thereof. 

By  the  13  ^'  14  C.  2.  r.  12.  0/7  cojHplaint  hy  the  church-  Statutes  con- 
wardens  or  over  leers  of  the  poor.  ulihiriAO  days  after  anv  per-  ^ '"'■""^g  *hs  itx- 

r        n     ,1  r      ,      ■  -n        '  '       ^  ^   '^  ,       tlementofap. 

Jon  Jhall  come  to  je'tie  in  any  panjh^  on  any  tenement  under  rrsnucea. 
10  i  a  year  ;  two  ju/i ices  ( r  Q^)  may  remove  him  to  the  piece 
where  he  was  laji  legally  fettled^  either  as  a  native^  houjhoidery 
fopumer,  apprentice ^  or  fervant,  for  the  /pace  of  40  days  at 
the  leaji.  By  the  j  J.  2,  c.  17.  The  /aid  40  days  Jhall  be 
reckoned,  not  from  the  time  of  his  coming  to  inhabit,  b 'it  from 
the  time  of  his  delivering  notice  in  writing.  And  by  the  >  jy, 
c.  1 1.  Not  from  the  time  of  delivering  fuch  notice,  but  f  cm 
the  time  of  the  publication  of  fuch  notice  in  the  church. 

But  by  the  faid  adt  of  the  3  IV.  If  any  perfon  fhall  be 
hound  an  apprentice  by  indenture,  and  inhabit  in  any  town  or 
farifh,  fuch  binding  and  inhabitation  fljal  he  adjudged  a  good 
fettiment,  though  no  fuch  notice  in  tiriting  be  delivered  and 
fubUfhed.     f.  8.    ' 

By  the  12  An.Jl.  i.  c.  18.  If  any  perfon.,  after  ]^r\Q  2^^ 
IflT.,  Jhall  be  an  apprentice  bound  hy  indenture  to  any  ptvfon 
refiding  under  a  certificate,  in  any  parif})^  towfhip^  or  place  ; 
and  not  efte>  wards  having  gained  a  legol  jettletnetit  in  fuch 
parifh,  townfhip,  or  place ;  fuch  apprentice,  by  -liriue  of  fuch 
apprenticefhip,  indenture,  or  binding,  fhall  nt  gain  ar.y  fettle- 
went  in  Juch  parifh,  tozvnflnp,  or  place  ;  but  every  Juch  appren- 
tice Jljati  have  his  Jett/ement  in  Juch  parijh,  townfuip,  or  place, 
as  if  he  had  not  been  bound  apprentice.      i\  2. 

And  by  the  9  ^  10  IV.  c.  11.  No  perfon  whs  fhall  come 
into  any  parifl)  by  a  certificate ^  fljall  be  adjudged  by  any  agl 

wha^ 
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whatfocuer  to  gain  a  Jettlement  in  fuch  parijhy  unlefs  he  Jhall 
bona  fide  take  a  tenement  of  lO  I  a  year^  or  execute  an  annual 
cfficeinfuchparijh.     (And  confeguently  not  by  apprentice- 

ibip.) 

And  by  the  8  An.  c.  9.  and  9  An.  c.  21.  The  majler 
Jhall  pay  duty  of  b  d  a  pound,  for  50  /  or  under,  and  of  \2  d 
a  pound  for  every  pound  above,  of  money,  or  of  things  not  money 
according  to  their  value^  given  with  apprentices,  and  propor^ 
iionahly  for  greater  or  lejjer  funis  :  Except  money  given  with 
pari/}}  apprentices,  or  out  of  public  charities.  The  Jum  given, 
to  be  vjritten  in  the  indenture  in  words  at  length.  And  befides 
thejiarnps  before  requifite,  the  indentures  to  be  morecver  Jiamp' 
ed  with  another  Jiamp,  denoting  the  b  d  or  12  d  a  pound  re- 
fpe^ively.  And  if  the  fum>  are  not  truly  inferted,  cr  duties 
not  paid  or  tendered,  or  indentures  not  famped  or  tendered  to 
be  Jlamped  within  the  time  limited :  Such  indentures  Jhall  be 
void,  and  not  available  in  any  court  or  place,  or  to  any  purpofe 
whiitfoever. 

And  by  the  31  G.  2.  c.  11.  No  perfon  who  Jhall  have  been 
bound  an  apprentice^  by  any  deed,  tu^iting  or  contrast^  not  in- 
dented, being  f'fl  legally  Jiamped,  J})all  be  liable  to  be  removed 
Jiom  the  place  where  he  'was  Jo  bound  and  rcfdent  40  days,  by 
any  order  cj  removal,  or  order  offejjioniy  by  reafon  only  of  juch 
writing  not  b>ing  indented.     ■ 
General  expofi-        I.  The  ftatutc  of  the   13  ^  14  C.  2.  gives  power  to 
tion  of  thefta-   jemove  perfons  within  the  fpare  of  40  days  after  they  come 
tuies,  j^  refide,  but  no  power  to  remove  them  after  the  faid  40 

days  ;  and  confcquently  where  the  overfeers  have  negle<fted 
to  remove  them  for  40  days,  they  become  afterwards  un- 
removeable.  1  he  flatutes  of  J.  1.  and  IF.  3.  do  reftrain 
fuch  40  days  refidencc  to  be  after  notice  in  writing^  but 
the  latter  claufe  of  the  flatute  of  IF.  takes  ofFthat  reftric- 
tion  with  regard  to  apprentices  ;  and  the  reafon  thereof  is, 
becaufe  fuch  notice  would  be  to  no  purpofe,  for  that  the 
juftices  cannot  upon  the  complaint  of  the  overfeers  remove 
the  apprentice  from  his  mafter,  that  is  to  fay,  they  cannot 
upon  complaint  of  the  overfeers  make  void  the  indenture 
between  the  mafler  and  his  apprentice,  by  which  the  ap- 
prentice is  bound  to  live  with  his  maft;er,  and  the  mafler  is 
bound  to  keep  him  ;  for  this  can  only  be  done  upon  the 
<  complaint  of  the  mailer  or  apprentice  :  and  continuing  40 

days  uniemoveable  without  notice,  is  the  fame  thing  as 
continuing  40  days  removeable,  but  not  removed,  after  no- 
tice i  and  confcquently  the  party  hath  gained  a  fettlcment. 
And  it  is  pofnble  that  the  apprentice  may  gain  as  many 
fettlerpents  as  there  are  fpaces  of  40  days  in  the  term  of  his 
apprenticelbipi  and  where  he  feives  the  laft  40  days,  there 

is 
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is  his  laft  fettlement  :  Confequently,  he  may  gain  a  (st- 
tlement  long  before  his  mafter  {hall  gain  one ;  as  where 
his  mafter's  fettlement  (hall  arife  from  executing  an  annual 
office  :  Or,  he  may  gain  a  fettlement,  whilft  his  mafter 
fhall  gain  none,  as  when  he  refides  upon  a  tenement  under 
10  1  a  year ;  And  of  confequence,  the  mafter  may  be  re- 
moved, when  the  apprentice  cannot  be  removed  ;  and  in 
fuch  cafe  the  mafter  fliall  be  necefTitated  to  apply  to  the 
juftices,  to  compel  the  apprentice  to  go  along  with  him. 

2.  £•  21  G.  2.  Stratton  and  Llnvannick.  Two  juftices  Binding  to  be  io 
make  an  order  to  remove  Stephen  Pethick  from  Llewannick  ^'^""^"^s* 
to  Stratton.  And  upon  appeal,  the  feffions  confirm  that 
order.  The  cafe  was  ;  Stephen  Pethick  the  pauper,  at  his 
age  of  14  years,  was  by  his  mother  (being  then  a  widow) 
placed  as  an  apprentice  with  his  brother  in  law  John  Pe^ 
therick^  by  trade  a  cordwainer,  in  the  parifli  of  Stratton,  for 
fix  years,  to  learn  the  faid  trade  :  But  at  the  time  of 
placing  him  as  aforefaid,  no  indenture  of  apprenticed! ip  was 
executed.  His  mother  agreed  to  pay  to  his  mafter  4I  in 
hand,  and  4 1  at  the  end  of  three  years,  and  his  mafter  was 
to  find  him  meat,  drinlc,  wafhing,  and  lodging  during  the 
faid  fix  years,  and  his  mother  was  to  find  him  cloaths  du- 
ring the  faid  term.  All  which  was  performed  accordingly. 
And  the  faid  Stephen  Pethick  believes,  that  in  or  about  the 
laft  year  of  the  faid  term,  one  part  of  an  indenture  was 
prepared,  in  order  to  bind  him  an  apprentice  to  the  faid 
John  Petherick,  purfuant  to  the  faid  contract  or  agreement : 
But  he  doth  not  remember  that  he  executed  the  faid  part, 
or  that  it  was  executed  by  his  mother  and  the  faid  John 
Petherick,  or  either  of  them,  nor  what  is  become  of  the 
faid  one  part.-  It  was  moved  to  quafh  thefe  orders,  for 
that  all  this  doth  not  amount  to  fuch  a  binding  as  will  ^ain 
a  fettlement,  there  being  no  indenture  duly  executed.  The 
court  feemed  to  think  this  exception  too  ftrong  to  be  an- 
fwered  ;  and  made  a  rule  to  ftiew  cadfe  why  the  orders 
Ihould  not  be  quaftied  :  Which  rule  was  afterwards  made 
abfolute,  without  defence.     Burrow's  Settl.  Caf.  272. 

H,  11  G.  2.  Mawnon  and  Fahnouih.  It  was  moved  to 
quafh  an  order  of  two  jutiices,  and  an  order  of  feffions  con- 
firming the  fame,  for  removing  Jane  Luckey  Uom  Falmouth 
to  Mawnan,  upon  the  foundation  of  her  having  fervcd  an 
apprenticeftiip  there.  The  objection  was,  that  it  was  only 
by  a  parol  binding  ;  whereas  the  a6l  requires  that  it  be  by 
indenture.  On  a  rule  to  ftiew  caufe,  the  counfel  on  the 
other  fide  acknowledged  that  it  could  not  be  fupported. 
Bur,  Settl,  Caf,  290. 

T.  17 
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Not  receOary         ^-17  G.  3.     V/haphad  and  Fleet.     Two  juftices  re- 
that  .he  maftcr   ^^^zi.  Ann  Buthit  Uom  the  pari(h  of  Whaphad,  to  the 

would  lign  a  -n         c    ri  \         r    rr-  1  rii 

cnumer.parc  of  panlh  Of  i'/ci'/;  the  leliions  on  appeal  conhrmed  the  brder, 
theindcniuies.  and  ftated  the  following  cafe ;  That  y^««  5/vr^(?/Mhe  pau- 
per was,  when  an  infant,  bound  an  apprentice  by  the  over- 
feers  of  Whapkad  ^.^oieiVidy  to  Thcmas  Pears,  oi  the  fame 
place,  till  fhe  ihou'd  attain  her  age  of  twenty-one  years,  or 
marricige;  that  the  original  indentute  was  properly  execut- 
ed by  all  the  parifh-office;s,  and  allowed  by  two  juftices  ; 
the  counter-part  was  alfo  allowed  by  the  fame  juftices,  but 
neither  the  faid  indenture,  nor  counter-part,  wat  executed 
by  Feori  the  mafter.  That  the  mafttr  neverthclefs  ac- 
cepted the  faid  indenture,  and  the  pauper,  whom  he  conil- 
dered  as  his  apprentice  till  the  apprenticefiiip  expired.  That 
the  pauper  lived  wii.h  her  mailer,  as  his  app.rer.tice,  for  five 
years,  when,  with  the  exprefs  confent  of  her  mafter,  (he 
]ct  herfeif  to  live  with  IFilUam  Ccckayne  in  the  parifti  of 
Fleet  aforefaid,  and  did  live  there  a  year  und^rr  that  hiring  : 
That  fhe  afterwaids  hired  herfeif,  with  the  fame  confent, 
to  one  Belion  in  the  parifh  of  Sutton^  and  lived  there  about 
half  a  year  ;  fhe  then  returned  to  live  with  her  n)afterPt'^ri 
as  his  apprentice,  and  continued  with  him  i'lx  weeks,  when, 
with  his  cottfent,  fhe  hired  herfeif  at  difterent  times  to  fe- 
veral  other  places,  in  different  pariflies,  but  did  not  live  in 
any  of  them  for  a  year;  and  always  received  the  wages 
from  her  different  mafters,  and  no  ways  accounted  for  the 
lame  to  the  faid  Pean  ;  that  at  the  time,  and  for  4  months 
before  fhe  attained  her  age  of  21  years,  fhe  had  lived,  with 
her  mafter's  conferit,  with  one  Brtggs  of  the  parifh  of  Ihor- 
ney^  where  being  with  child,  fhe  foon  after  left  her  place, 
and  went  to  fVhapl.ad  aforefaid,  who  removed  her  to  Fleet 

sforefaid. Matisfield^  in  fupport  of  thefe  orders,  con- 

t's^sf.  tended,  that  by  8  Cff  c/  U\  c,  'ifi.  j.  5.  the  mafter  is  requir- 

ed to  execute  a  counter-part  of  the  indentures,  and  that 
this  requifition  not  being  complied  with,  the  girl  obtained 

no  fettlement  by  the  apprenticefhip. By  Lord  Mamf.eld 

and  the  court:  There^is  no  doubt;  the  binding  was  au- 
thorized by  43  Eii%.  c,  2.  f.  5.  long  before  the  adt  requiring 
a  counter-part:  But,  ihough  the  binding  was  valid  if  ilie 
apprentice  was  received,  it  vi'as  doubtful,  until  thiit  ilatuts 
was  made,  \'!'hether  the  perfons  to  whom  fuch  poor  chil- 
dren were  to  be  bound,  were  compellable  to  receive  them  ; 
that  ftatute  was  therefore  made,  and  it  fubjed^s  the  mafter, 
upon  his  refufal  to  receive  the  apprentice,  to  a  penalty;  but 
in  no  ('tiier  refpcifi  confirms  the  power  of  binding,  which 
was  already  fully  eftablifned.  Both  orders  quafhed,  CaU 
Caf.    3J.  ' 
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3.  By  the  feveral  ftamp  ac^?,  the  indenture  is  to  be  writ-  To  be  ftamp«<i, 
tenon  parchment  or  paper  ftamped  with  a  6s  Itarnp;  ex- 
cept indentures  of  parifh  apprentics,  which  are  to  be  on  a 
fixpenny  {lamp.  And  there  are  to  be  additional  ftamps  (as 
aforefaid)  in  proportion  to  the  value  of  money  or  other 
things  oiven  with  the  apprentice  ;  except  money  given  with 
parifli  apprentices  or  out  of  pu(  lick  chatities. 

T,  J7  ^  \%  G.  1.  Llanvair  Dsff'iyn  Clwyd  and  Llanli- 
dan,  John  Edwards^  an  infant,  was  by  his  father  bound 
apprentice  by  iudenture,  but  the  indenture  was  not  damp- 
ed. And  it  was  ruled,  that  the  indenture,  not  being  on 
ftamped  parchment  or  paper,  could  not  be  given  in  evidence 
at  all,  being  abfolutely  void  to  all  intej)ts  and  purpofcs. 
Burrow's  Settl.  Caf.  236. 

M.  lb  G.  2.  Ho  beck  and  Gilderfon.  Peter  Orange  the 
pauper  was  bound  a  parifh  apprentice  by  indenture;  but 
the  indenture  being^roduced,  it  appeared  not  to  be  (lamped. 
It  was  obje6ted,  that  by  the  5  JV.  c.  21.  which  lays  a  duty 
of  6  d  upon  the  indenture  of  a  parifh  apprentice,  it  is  enadl- 
ed,  that  fuch  inden;ure  (hall  not  be  given  in  evidence,  nor 
be  available  in  any  court,  till  the  duly  and  alfo  a  penalty 
of  5  1  be  paid,  and  the  parchment  or  paper  (hmped.  And 
by  the  court,  This  indenture  was  nccefiary  evidence  to 
make  out  the  proof  of  a  binding  by  indenture  ;  for  that 
binding cculd  be  no  otherwife  proved  but  by  the  indenture  ; 
and  the  indenture  being  not  ftamped  could  not  be  admitted 
as  evidence,  and  the  juftices  ought  to  have  paid  no  regard 
to  it.     Burrow's  Settl.  Caf.  198. 

H.  4  G.  2.  Cuerden  and  Leyland.  On  a  fpecial  order 
of  fefiions  it  v/as  ftated,  thic  the  pauper  was  bound  appren- 
tice by  indenture,  and  the  mafter  had  20  s  paid  him  ;  that 
he  ferved  three  years;  but  that  the  mafler  never  paid  the 
duty  of  6d  in  the  pound  according  to  the  8  An.  c.  <^.f. 
39.  which  fays,  that  if  the  duty  be  not  paid,  the  indenture 
»hall  be  void  to  all  intents  and  purposes  whatfoever.  'I'he 
cafe  v/as  referred  to  Forte/cue  J.  who  went  the  circuit  1 
And  be  held  it  a  fettlement,  becaul'e  the  mafter  bad  fix 
months  to  pay  the  duty  in  ;  fo  that  during  thofe  fix  months 
a  fettlement  was  gained  ;  and  it  ft^culd  not  be  in  the  power 
of  the  mafler  to  defeat  it  hy  \r\zvc:  ex  poji  fa ^lo.  And 
purfuant  to  this  opinion,  the  ieffions  held  it  a  fettlement. 
But  upon  debate  in  the  king's  bench,  the  order  was  qua(h- 
cd  ;  for  they  faid,  it  was  making  the  indenture  good  to  ore 
purpofe,  when  the  a6i:  of  parliament  had  made  it  void  to 
all  intents  and  purpofes  whatfoever.  And  tho*  it  was  a 
hard  cafe,  they  could  not  break  thro'  the  pofitive  y.'ords  of 
the  2C^.     Str.  903.   2  Sfjf.  C.  134, 
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But  upon  payment  of  the  duty  and  penalty,  and  a  receipt 
thereof  from  the  ftamp-office  produced  in  evidence,  the 
writing  is  made  good.     8  Mod.  365. 

E,  13  G.  2.  North  Owram  and  Over.den.     The  mother 
of  Samuel  Spencer  the  pauper  propofed  to  put  him  an  ap- 
prentice to  a  mafter  at  North  Owram,  who  refufed  to  take 
him  becaufe  he  wanted  clothes  j  but  propofed  to  take  him 
if  they  would  clothe  him,  or  give  him  money  to  clothe 
him  v/ith.     The  grandfather  of  the  boy  faid  he  would  do 
fo.     And    it  was  thereupon   agreed,  that   the  grandfather 
Ihouid  pay  30  s  to  the  mafter  to  clothe  the  boy  withal,  and 
that  the  mafter  {hould  take  him  as  an  apprentice.     And  in 
purfuance  of  that  agreement,  the  mafter  did  lay  out  30  s  in 
clothmg  for  the  boy.     And  afterwards  an  indenture  was 
drawn    and  executed  by  the  mafter  and  the  faid  Samuel 
Spencer  the  apprentice :  And   the  30  s  agreed  to  be  given 
and  laid  out  as  aforefaid  was  paid  by  the  grandfather  to  the 
laid  mafter.  And  in  confequence  thereof,  the  faid  appren- 
tice ferved  his  faid  mafter  under  fuch  indenture  and  agree- 
ment for  fix  years  in  North  Owram.     And  in  the  faid  in- 
denture a  covenant  was  made  and  mentioned,  for  the  faid 
mafter  to  find  clothes  for  the  faid  apprentice  during  all  the 
faid  term.     But  in  the  indenture  no  mention  was  made  of 
the  faid  fum  of  30  s  fo  agreed  to  be  given  as  aforefaid,  nei- 
ther was  any  duty  paid  for  the  fame,  nor  was  the  faid  in- 
denture ftamped  with  the  additional  ftamp  required   by  the 
8  /in.  c,  9.  to  denote  fuch  fum  given  with  the  apprentice. 
It  was  urged,  that  the  apprentice  hereby  gained  no  fettle- 
ment;  both  becaufe  the  fum  given  with  him  was  not  in- 
ferted  in  the  indenture  in  words  at  length,  and  alfo  becaufe 
.  the  indenture   was   not  ftamped   with  the  faid   additional 
ftamp.     By  the  court:  The  not  inferting  in    words    at 
length  the  full  fum  received  or  contra£led  for,  fubjei£ts  the 
mafter  to  a  forfeiture,  but  doth  not  make  the  indenture 
void.     And  upon  the  ftate  of  the  cafe,  the  mafter  is  to  be 
looked  upon  in  no  other  condition  than  if  he  had  been  a 
ftrsnger  employed  as  an  agent  by  the  grandfather  to  clothe 
the  boy  :  And   the  grandfather  was  obliged  to  repay  him, 
and  did  repay  him.  This  clothing  was  before  the  binding: 
So  that  it  amounts  to  no  more  than  putting  a  boy  appren- 
tice ready  clothed.     It  is  not  a  prsemium  received    by  the 
mafter.     The  ftatute  means  money  given  for  the  benefit 
of  the  mafter.     But  he  has  no  benefit  from  this  30  s.     He 
was  not  obliged  to  clothe  the  boy  before  he  was  his  ap- 
prentice :  and  this  agreement  was  executed  before  the  in- 
denture was  fcalcd.     And  it  was  adjudged  that  the  ap- 
18  prentice 
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prentice   gained   a  fettlement  under    the  faid    indenture. 
Burrow'' s  ScltL  Caf.  145. 

E.  19  G.  2.  Baxter  and  Fa'irlam.  The  Tingle  quellion 
upon  a  demurrer  was,  whether  an  indenture  of  an  appren- 
ticefhip,  where  6  d  is  mentioned  to  be  the  Turn  given  with 
the  apprentice,  be  or  be  not  void  for  v/ant  of  the  duty  being 
paid  for  the  fum  ^o  given,  ^^j  the  court  ;  No  duty  was 
ever  intended  to  be  paid  for  fo  infignificant  a  fum,  there 
being  no  coin  in  England  fmall  enough  to  pay  ic.  And 
by  the  zQi.  no  ftamp  is  required  for  kfs  than  20  s.  1  JVil- 
jorii   129. 

H.  28  G.  2.  Yarmouth  and  St.  Margaret's  in  Norwich^ 
The  pauper  JFilliam  'jachjon  wss  bound  and  ferved  a  fevea 
years  apprenticefhip  in  Si.  "Juiian^Sy  Norwich,  But  it  ap- 
peared that  the  apprenticeHiip  was  in  confideration  of  6  d 
given  to  the  mafter  with  the  faid  apprentice,  and  no  duty 
was  proved  to  be  paid  for  the  fame.  It  was  obje6led,  that 
this  indenture  was  void  to  all  intents  and  purpofes.  But 
on  fhevv-jng  caufe,  the  point  was  given  up,  on  the  authority 
of  Baxter  and  Fairlam.      ourrcw's  Settl.  Caf,  379. 

H.  7  G.  3.  St.  Matthew's  Beihfwl  Green.,  and  St.  Bo- 
tolph'i  Aldgate,  The  fum  of  5  1  was  inferted  in  the  inden- 
ture as  given  with  the  apprentice,  and  v/as  paid  to  the 
roafler  accordingly,  and  the  indenture  had  no  ftamp  denot- 
ing the  duty  of  6  d  in  the  pound  being  paid  by  the  mafter 
for  the  faid  fum.  This  fum  was  paid  out  of  a  voluntary 
annual  fubfcription  for  putting  out  children  apprentices 
brought  up  at  the  charity  fchooi  of  the  pariCh  of  St.  'John 
lVopping\  and  truftees  are  appointed  annually  for  manag- 
ing the  faid  charity.^  and  a  treafurer.  It  was  obje<5Ved,  that 
this  being  a  private  and  not  a  permanent  cnarity,  and  con- 
fequently  not  within  the  exception  of  the  a6t  of  parliament 
as  to  publick  charities,  the  indenture  therefore,  not  being 
ftamped,  was  void.  But  by  lord  Mansfield  and  the  court: 
It  is  a  publick  charity,  and  a  very  laudable  one.  It  is  not 
iieceffary  that  it  fhould  be  a  permanent  charity.  The  rea- 
fonof  the  diftindtion  between  a  publick.  and  private  charity 
is  obvious  :  a  private  charity  might  be  calculated  to  evade 
the  a£l,  but  a  publick  one  cannot  be  fuppofed  to  have  been 
fo.     Burrozv's  Seitl.  Caf.  574, 

4.  7".  5  b'  6  G.  2.  K.  and  MeUlngham.  A  perfon  was  whether  it  need 
bound  by  indenture,  though  not  actually  indented;  and  to  be  indented, 
the  feflions  adjudged  the  fetilem.ent  on  the  foot  of  that 
binding.  Exception  was  taken,  that  this  was  a  binding- 
without  indenture,  and  not  good  ;  and  alfo  whatever  the 
writing  wa?,  the  pauper  was  no  party  to  it,  nor  could  be 
concluded  by  it:   And  a  deed  poll  will  not  bind  an  infant^ 

not 
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nor  a  poor  perfon  put  out  by  the  overfeer?,  without  his  own 
contradingi  for  the  ftatutes  which  make  fuch  covenant 
binding  upon  them,  do  require  that:  the  binding  be  by  in- 
denture. And  by  the  court,  The  exception  muft  be  al- 
lowed, and  the  order  quafhed.      i  Se/f.  Caf,  330. 

And  this  confideration  was  the  caufe  of  making  the  fla- 
tuteoftbe  31  G.  2.  r.  11.  above-mentioned,  which  ena^is, 
1  hat  no  perfon  bound  by  writing  not  indented,  being  le- 
gally ffamped,  fhall  be  liable  to  be  removed  for  that  defeat 
only. 
Infint  binding  5-  ^  3  ^'  2.  NewhcTy  and  St.  Marfs  in  Reading.  A 
himieif,  poor  boy,  of  14  years  of  age,  bound  himfelf  apprentice  for 

7  years  to  a  weaver.  It  was  argued  rhat  this  was  not 
a  Ijinding  according  to  the  ftatute,  and  therefore  did  not 
gain  a  fettlement;  and  that  the  indenture  w?.s  void,  be- 
caufe  an  infant  could  not  bind  himfelf.  But  by  the  court. 
It  did  gjin  him  a  fettlement ;  for  an  infant  may  make  an 
indenture  for  his  own  benefit.  Foley.  154.  Andr.  373. 
fe'rm'"h  n' '''^'  6.  M.  10  G,  2.  St.  Nicholas  s  and  St.  Peter's  both  in 
-"ears,   °  i]/yu/V/^.  There  was  an  indenture  of  apprenticefhip  for  fouf 

years;  which  the  apprentice  ferved  accordingly:  Where- 
as the  ftatute  of  the  5  EUz,  requires  that  it  fliall  not  be 
for  lefs  than  7  years.  And  the  queftion  was,  whether  this 
(hould  gain  a  fettlement  ?  It  was  urged,  that  it  could  not; 
for  that  the  faid  llatute  of  the  5  Eli%.  enacts,  that  all  in- 
dentures otherwife  than  by  that  Hatute  fhall  be  clearly  void 
in  the  law  to  all  intcntp  and  purpofes  ;  and  it  is  appointed 
by  the  fame  ftatute,  that  perfons  dwelling  in  citjes  and 
towns  corporate  fhall  take  apprentices  for  7  years  at  the 
leaft,  whereas  this  mailer,  dwelling  in  a  town  corporate, 
hath  taken  this  apprentice  only  fof  4  years.  But  by  lord 
Hardwlcke  Ch.  J.  and  the  court:  The  indenture  is  not 
void,  but  only  voidable,  st  tne  election  of  the  parties  them- 
felves,  if  they  think  iit  to  take  advantage  of  it;  and  not  by 
.  a  third  perfon.  it  can  only  be  avoided  by  the  maHer  or 
fervant,  who  were  the  parties  to  it;  but  not  by  the  parifh, 
•  who  have  had  the  benefit  of  the  fervice  of  this  apprentice. 

And  the  difference  between  this  and  the  cafe  of  Carr/« 
and  Leyland,  is,  that  the  act  about  theftamps  not  only  H'ys^ 
that  the  indentures  not  fcainped  fhall  be  void,  but  goes  on 
and  adds  thefe  words,  and  not  available  in  any  court  or  place^ 
cr  ti  any  purpofe  whatjoever^  and  that  no  indenture  requi- 
red by  that  act  to  be  Itamped,  fliall  he  given  or  admitted  in 
tjii.'ence,  unlefs  the  party  firlt  make  oath,  that  the  fum 
leallygivtn  with  the  apprentice,  or  contracted  for,  was  truly 
inferied.  And  yet  the  order  made  in  that  cafe,  was 
grounded  upon  the  indenture,  which  was  not  ilamped,  nor 

was 
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was  the  duty  paid.  Therefore  the  juflices  admitted  a  mat- 
ter in  evidence  which  they  ought  not  to  have  done.  And 
it  hath  been  holden,  that  if  the  juftices  admit  evidence 
which  they  ought  not  to  admit,  it  is  a  fuffiGient  reafon  for 
quafliing  their  orders.     Burrow's  Set.  Caf.  91. 

7.  T,    ig  G.   2.     St.  Petrox  and  Stoke  Fleming.     ^/7W^  Bindlne  fnr  fur- 
Giles.  the  pauper,  was  bound  a  parifh  apprentice  in  St.^^",^^'"^^'^^.'^ 

„  11  r  -11  1  •  ...the  law  requires, 

retrox^  until  her  age  or  21,  v/ithout  the  alternative  or  ttU 
time  of  marriage,  as  the  flaiute  requires.  It  was  urged, 
that  by  this  binding  and  fervice  {he  gained  no  fettlement, 
the  binding  being  contrary  to  the  ftatute,  and  therefore 
void.  But  by  the  court,  the  cafe  of  Nicholas's  and  St, 
Peter's  is  in  point.     The  indenture  is  not  void,  but  only  *^ 

voidable  by  the  parties  themfelves,  if  they  lliail  think  fit 
to  taice  advantage  thereof;  but  it  is  neither  void  nor  void- 
able by  the  parifh  as  to  gaining  a  fettlement.  Burroiv's 
Sett  I.  Caf.  248. 

8.  E.   9  G.  3.     Romfey  and  St.   Michael's  Southampton.  Appren'Ic*  of 
SaulBi/hop  v/as  bound  an  apprentice  to  IVilliam  Kearly  of  Ail  ^^^nkrllul  ^ 
Saints  for  four  years  j  and  ferved  him  there  three  years.    It  cemficate  man, 
was  then  agreed  between  them  and  one  Samtiel Dagnell,  reM' 

ing  in  Rom/ey  under  a  certificate  from  0/.  Giles's  in  Readings 
that  Bijhop  fhould  woric  with  Dagnell  the  remainder  of  his 
apprenticefliip :  for  which,  Kearly  was  to  receive  2  s  a 
week.  BiftjQp  accordingly  ferved  him,  and  refided  with 
him  in  Romfey.  The  queftion  was,  Whether  the  appren- 
tice gained  a  fettlement  by  this  fervice  in  Romfey  ?  It  was 
argued,  that  he  did  ;  not  as  ferving  the  certificate  man, 
but  as  ferving  Kearly  his  original  mafler  in  that  parifh. 
The  duty  mufl  be  confidered  as  performed  to  the  original 
mafler  j  and  it  was,  in  the  prefent  cafe,  for  his  benefit,  as 
well  as  by  his  order.  The  act  of  12  An.  c.  \Z.  doth  not 
extend  to  this  cafe.  The  words  of  it  are  decifive.  They 
are  confined  to  apprentices  bound  by  indenture  to  certifi- 
cated mafters,  and  claiming  fettlements  by  ferving  under 
fuch  indentures  of  apprenticefliip  to  original  mafters  who 
came  into  the  parifh  by  certificate.  But  this  apprentice 
was  bound  to  a  mafter  who  was  not  a  certificate  man.  He 
was  in  no  fenfe  apprentice  to  the  certificate  man  ;  but 
originally  was,  and  continued  to  be,  the  apprentice  of 
Kearly  ;  and  the  laft  40  days  of  his  fervice,  by  the  permif- 
fion  and  approbation  of  his  original  mafter,  gained  him  a 

fettlement. On  the  other  hand,  it  was  infifted,  that  the 

true  meaning  and  conftru£tion  of  the  a6t  of  parliament  is, 
that  no  apprentice  or  hired  fervant  {hall  gain  a  fettlement 
in  a  parifh,  to  which  the  mafter  came  by  certificate,  and  in 
which  the  mafter  himfelf  was  thereby  precluded  from  gain- 
VoL.  III.  B  b  ing 
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ing  one.     And  this  aflignment  of  the  apprentice  to  a  cer- 
tificate man  is  exa6tly  within  the  fame  reaion,  as  if  the 

original  binding  had  been  to  a  certificate  man. By  lord 

Mamfield :  This  queftion  is  plainer  than  any  argument 
can  make  it.  The  end  and  intention  of  the  a6t  was,  to 
prevent  certificate  perfons  from  bringing  a  charge  upon  the 
pariflies  into  which  they  came  by  cenificate.  How  then 
can  it  be  imagined,  that  another  man's  apprentice  ftiould 
gain  a  fettlement  by  ferving  him  in  that  parifh,  when  bis 
own  apprentice  is  made  incapable  of  doing  fo  ?  And  the 
court  were  un;inimoufly  of  opinion,  that  the  apprentice 
gained  no  fetdement  in  R^.m/ey.  Bur,  Settl.  Caf.  640. 
Apprentice  to  a        9.  E.  16  G.  3.  St.  Peter  in   the   boruush   of  Derby  nnd 

man  who  had     Chaddefden. Two  juftices  removed  Bcnjojnin  Prait^  and 

from*^the  fame    ^'^  wifc  and  four  children,  from  St.  Peter  Derby  to  Chad- 
par  ft  to  differ,  dejden  ;  the  feffions  qua(hed  the  order,  and  ftated  the  foliow- 

ent  paiiftie5  at     jpg  j-^fg^ That  Pratt  the  pauper,  on  the  cth  tiovember 

the  fame  time,  •  ,  ,-      r  <v  /  .  / 

1 75 1,  was  bound  an  apprentice  for  leven  years  to  jojeph 

Pintiy  of  JIl  Saints,  in  Derby,  to  which  place  Pinn  had  a 
certificate  from  the  parilla  of  Smal'ey  \  the  pauper  ferveJ 
his  mafter  in  All  Saints  about  five  years  and  a  half:  And 
the  mafter  and  his  family  at  Lady-dny  1757,  removed  to 
Ckaddcjden,  where  he  refided  till  i^^ihyanuary  1758,  when 
Smalley  granted  Pinn  the  mafter  a  certificate.  Between 
Lady-day  1757,  and  14th  'January  1758,  the  pauper  ferved 
his  mafter  upwards  of  40  days  in  Chaddefden.  Pinn  never 
returned  to  All  Saints^  but  continued  at  Chaddefden  under  the 
certificate  :  But  the  pauper  returned  to  All  Saints  in  the 
iummer  of  1758,  and  ferved  his  mafter  there  upwards  of 
40  days  after  Smalley  had  granted  the  certificate  to  Chad- 
defden. The  fcfiions  were  of  opinion  that  the  pauper  gain- 
ed a  fettlement  by  fuch  laft  fervice  in  All  Saints, The 

only  queftion  was,  whether  the  fecond  certificate  to  Chad- 
defden difcharged  the  former  one  to  All  Saints,  they  having 

both   been    given  by    'S./nalley  f The   court   being  of 

opinion  that  this  queftion.  was  determined  by  K.  v.  Brid- 
ham,  H.  25  G.  3.  difcharged  the  rule.     Order  of  feflions 
aSirmed.  Caf  by  Durnf.  and  Eaji.  218. 
Appifntice  10.  H.  32  G.  2.  Si.  Cuthkri's  and  IVeJihury.     A  perfon 

b#i.nd  before  the  fgttled  at  St.  Cuthhert\  was  bound  apprentice  to  a  man  re- 
ceitif.cate.  Iidmg  at  tp^pbiiry^  but  whofe  fettlement  was  at  tiarptree^ 

a  ndghbouring  parifh.  After  the  apprentice  had  (erved 
22  days,  his  mafter  obtained  a  certificate  from  Harptree^ 
and  delivered  it  to  the  overfcers  at  Wejlbury  ;  and  the  ap- 
prentice ferved  there  further  with  his  mafter  for  three  years. 
The  queftion  was.  Whether  the  apprentice  hereby  gained 
afettlemept  at  IVeJlbury?  '^^  the  court:  Before  the  aiS, 

ferving 
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ferving  under  an  apprenticefhip  to  a  certificate  man,  for  40 
days  in  the  parifli  where  themafter  lived,  would  have  gain- 
ed a  fettlement  to  the  apprentice.  But  the  act  fays,  that 
if  any  perfon  fhall  be  bound  apprentice  by  indenture  to  any 
perfon  refidlng  under  a  certificate^  he  fhall  not  thereby  gain 
a  fettlement.  Now  here  is  no  fervice  for  40  days,  under 
an  apprenticefhip  to  a  mafter  who  did  not  refide  in  this 
parifh  under  a  certificate  ;  therefore  the  apprentice  in  this 
parifh  did  not  gain  a  fettlement.  But  it  would  have  been 
otherwife  if  he  had  ferved  40  days,  before  his  mafler  be- 
came certificated.     Bur.  Settl.  Caf,  470. 

11.  An  apprentice  well  fettled,  being  with  a  mafter  re-  Apnrentlce  fet- 
moveable,  cannot  be  removed   with  him  ;   but  the  mafter  thd,  rot  re. 
may  complain  on  the  covenant.     Cafes  of  S.  in.  moveable. 

12.  //.  4  Ann.  St.  Bride\  and  St.  Saviour's.     A  woman  Settlement  of 
who  was  ftttled  at   St.   Sdvicifr's^  with  her  apprentice  by  ^"^  apprentice 
indenture,  came  and  took  a,  lodging   in  St.  Bride's,  and  ©n  the  fettle!" 
there  continued  above  40  days  with  her  apprentice,  who  ^"^"^01  the 
ferved  her  there.     This  was  held  by  the  court,  t<x  be  a  fet-  '"^'*^^' 
tiementof  the  apprenti.e  at  St.  Bride's^  though  the  miftrefs 

had  no  fettlement  there.      2  Sal^.  533. 

13.  i^.  n  G.  St.  John  Baptijl  and  St.  James's  BiJJjop  ^'^ii^nce where 
Cannings.  Binding  and  ferving  will  not  make  a  fettlement,  ^^^  ^"'^  lodges, 
but  the  fettlement  muft  be  by  inhabiting  ;  which  cannot  be 

but  where  the  party  lodges.     L.  Raym.  1371.  Str.  594, 

E.  3  G.  K.  and  St.  Olave's  Jury.  An  apprentice  is 
bound  to  a  cobler,  who  keeps  a  ftall  in  one  parifh,  lies  in 
another,  and  the  boy  in  a  third  ;  and  the  feilions  adjudge  * 
the  fettlement  where  the  ftall  is,  becaufe  the  fervice  was 
there.  But  by  the  court,  the  boy  has  rained  no  fettlement 
in  any  of  the  three  parifhes ;  for  the  ftall  is  not  fufficicnt 
to  give  him  one,  the  mafler  lying  in  another  parifh.  And 
the  order  Wis  quafned.     Str.  51. 

[Note,  this  cafe  feemeth  to  ftand  alone.  And  by  the 
analogy  of  the  other  cafes,  with  rcfpect  both  to  appren- 
tices and  fervants,  it  feemeth  that  the  cobler's  apprentice 
gained  a  fettlement  in  the  parilh  where  he  lodged.  A 
man  may  be  occupied  in  feveral  parfhes  in  the  day  time, 
but  his  home  and  habitation  feems  to  be  where  he  draws  to 
at  night.] 

7".  3  G.  St.  Mary  Cdechurch  and  Radcliff'e,  A  boy  was 
bound  apprentice  to  a  feafaring  man,  and  ferved  him  for 
a  quarter  of  a  year  in  the  day  time  on  land,  in  the  parifh 
of  St.  Mary  CoUcburch,  but  lay  every  night  on  fhipboard 
\nRadchffe.  But  thejuflices,  apprehending  the  fettlement 
to  be  where  the  fervice  was,  fend  him  thither.  It  was 
moved  10  quafh  this  order,  and  was  likened  to  the  afore- 
B  b  2  faid 
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faid  cafe  of  the  cobler.  By  Parker  Cb.  J.  A  man  pro- 
perly inhabits  where  he  lies;  as  in  the  cafe  where  the 
houfe  is  in  two  leets,  he  is  to  be  fuoimoned  to  that  in 
which  his  bed  is.  And  the  order  was  quaflied.  Str,  60. 
Cafes  if  S.    105.      Fdey.   159. 

E.  5  G.  3.  Burton  Bradjiock  and  Bothenhampton,  'Jar)u% 
Capon^  the  pauper,  was  bound  apprentice  for  fevcn  years  to  a 
maftcr  at  Bridporty  then  owner  of  a  fhip  ;  and  the  appren- 
tice wen:  on  board  the  faid  fhip,  and  there  ferved  his  ap- 
prentice(hip.  The  faid  (hip  was  employed  in  a  coafting 
trade  from  Bridport  harbour  to  many  other  ports.  And 
during  all  that  time,  the  faid  harbour  was,  and  was  confi- 
dered  by  the  captain  and  failors,  as  the  proper  home  of  the 
fhip,  and  to  which  file  returned  at  the  end  of  every  voyage. 
And  during  the  lad  40  days  of  the  apprenticefliip,  the  faid 
yames  Ccpcn  refided,  lodg-d,  and  ferved  his  matter  on  board 
the  faid  fhip  in  Bridport  harbour  aforefaid.  Bridport  har- 
bour is  a  bafon  in  the  parifli  of  Burton  Bradjiock,  which  by 
an  ae^  of  parliament  \u  the  1 1  G.  2.  was  (Jug  and  made  on 
a  piece  of  land  lying  within  the  faid  parifh  of  Bur  ton  Brad- 
jiock. —  By  lord  Mamfidd  and  the  court :  Lodging  in  a 
parifh  is  the  fame,  whether  it  be  on  board  a  fhip  or  on 
land.  Cafual  refidences,  or  accidental  inhabitancies,  are 
out  of  the  prefent  cafe.  This  harbour  or  bafon  is  Mated 
to  be  the  proper  home  of  the  fhip,  and  to  be  within  the 
parifh  of  Burton  Bradftcck  :  And  the  fervice  was  bona  fide^ 
without  any  pretence  of  collufion,  performed  in  that  parifh. 
Therefore  there  feems  to  be  no  material  diiTerence  between 
this  cafe,  and  the  ordinary  cafes  of  gaining  fettlements  in 
parifhes  by  apprenticefliip.     Burrozvs  Settl.  Caf.  431. 

M.  7  G.  3.  Cajileton  and  Hundersfwld.  The  pauper  John 
Holroid  wab  bound  to  a  maRer  at  Cajileton  for  feven  years. 
He  worked,  dieted,  and  lodged  with  his  mafler  in  Cajileton 
for  four  years  and  an  half;  and  then  married  a  woman 
■who  lived  in  Hundersjield.  After  which  marriage,  he 
worked  and  dieted  all  alung  with  his  mailer  in  CaJiUtin  in 
the  day  time,  but  lodged  at  nights  with  his  wife  at  her 
father's  houfe  in  Hw.dcrsf.eld,  until  the  expiration  of  his 
apprenticeihip,  which  was  about  two  years  and  an  half 
from  the  time  of  his  marriage.  By  the  court  clearly,  he 
gained  a  fettlement  at  Hundcnfeldy  where  he  lodged. 
Bur  row's  Settl.  Caf.  569.  "*   " 

Forty  Hays  refi-        1 4.  T.   12  G.  3.  Charles  and  Knoivfone.     'John  Hodge 
dence  neceffary    ^^gg  bound  apprentice  by  the  parilh  of  Knowftone,  to  John 
mem.^     ^         FJi^^^'  of  Knoivftone,  for  an   eflate   which  Fffjcr   rented  of 
Mr.  Lcofemre  i    who  had  covenanted  wni\\  Fijher  to  dif- 

cbarge 
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charge  him  from  any  expence  that  he  might  incur  thereby. 
On  Fijher's  application,  iVIr.  Lo^femore's,  widow  and  re- 
prefentative  (he  being  then  dead)  took  the  boy  ;  received 
the  parifh  money  with  him  ;  carried  him  home  with 
her ;  and  afterwards  removed  to  the  parifli  of  Charles^ 
where  the  boy  reftded  with  her  about  three  years,  and 
then  became  a  cripple  by  lofmg  both  his  feet.  She  there- 
upon returned  him  to  Fijher  j  who  received  him,  upon 
her  promife  to  pay  him  all  the  expence  he  fhould  be  at  in 
taking  care  of  him;  and  put  him  to  live  with  his  (the 
boy's)  grandmother  in  Know/tone,  at  8  d  a  week ;  where 
he  refided  above  40  days,  and  then  was  difchargcd  of  his 
apprenticefliip  by  the  quarter  feflions.  After  which,  two 
juftices  remove  the  faid  Hodge  from  the  parifli  of  Know- 
Jione  to  the  parifli  of  Charles^  where  he  ferved  the  laft  part 
of  his  apprenticefliip  before  he  became  difabied  and  inca- 
pacitated for  further  fervice;  and  the  fefiions,  upon  appeal, 
confirm  their  order. — It  was  moved  to  quafli  thefe  orders ; 
for  that  the  pauper  gained  a  fettlement  in  the  parifli  of 
Knoxvjione^  by  his  laft  40  days  refidence  there. — On  ftiew. 
ingcaufe,  it  was  argued,  that  this  is  not  fuch  a  refidence 
of  the  apprentice  in  Knozv/hne  as  could  gain  him  a  fettle- 
ment :  It  was  only  a  cafual,  accidental,  temporary  refi- 
dence; and  like  refiding  in  an  hofpital  for  cure,  .That 
aSlual fervice  is  neceflary,  in  order  to  an  apprentice's  gain- 
ing a  fettlement.  And  therefore,  this  apprentice's  legal 
fettlement  was  in  Charles^  where  he  performed  the  fervice 
of  his  apprenticefhip  during  the  fpace  of  three  years; 
and  not  in  Knoufione^  where  he  lay  ill,  as  a  cripple,  and 
was  totally  incapable  of  performing  any  fervice  at  all.— 
Unto  this  it  was  anfvvered,  that  the  ftatute  of  the  3  IV, 
c.  II.  fays  only,  that  "  if  any  perfon  be  bound  by  in- 
*'  denture  and  inhabit  in  any  town  or  parifli :"  It  fays  no- 
thing about  fervice^  or  performing  any  thing.  Befides, 
might  not  the  mafter  difpenfe  with  the  performance  of  the 
fervice  ?  The  cafes  about  cafual  refidence  do  not  apply  to 
this  cafe.  Here,  the  mafler  was  obliged  to  receive  the 
apprentice  again  :  And  Know/ione  was  the  parilh  where 
the  original  binding  was. — By  the  court :  The  perform- 
ance of  a6iual  fervice  is  not  the  thing  material.  It  is  the 
refidence^  the  inhabitancy  of  an  apprentice,  in  a  town  or 
parifli  for  40  days,  that  gains  the  fettlement.  And  this 
refidence  here  ftated  cannot  be  deemed  a  cafual  refidence, 
and  therefore  is  not  to  be  compared  to  the  cafes  under  that 
head.  The  boy  was  bound  to  Fijher  in  Knoivfione ;  re- 
fided about  three  years  in  the  parifli  of  Charles ;  then 
B  b  3  becatuQ 
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became  a  cripple;  was  fent  back  to  F//S(?r  at  Kmw/icne  ; 
received  by  him ;  and  put,  by  him,  to  live  with  his 
grandmother  in  Knowjlom ;  and  refided  there  above  40 
days,  during  which  time  he  there  gained  a  fettlement. 
Burrow's  Seitl.  CaJ.  706. 

15.  H.  10  G.  K.  and  Cirencejler.  There  was  an  ap- 
prentice bound  in  the  parifh,  who  lived  there  off  and  on 
for  three  quarters  of  a  year.  Exception  was  taken,  that 
this-  was  no  fettlement,  fmce  he  might  not  inhabit  40 
days  together.  But  by  the  court,  That  is  not  neceflary. 
And  the  order  for  making  it  a  fettlement  was  confirmed. 
Str.  579. 

16.  E.  ()  G.  St.  Olave  and  All  Hallows.  If  a  mafter 
afiigns  over  his  apprentice,  and  the  apprentice  ferves  in 
puifuance  of  that  afTignment;  he  thereby  gains  a  fettle- 
ment:  and  it  differs  not  whether  he  ferves  with  one  ma- 
fter or  another ;  for  he  ftill  ferves  by  virtue  of  the  firft 
indenture,     i  Sejf.  C.  215. 

Apprentice  a f-  E.  J  G.  3.  Tavijlock  znd  Kelly.  RofamondCock,  a  poor 
fignedtoafecond  jj         ^^g  bound  a  parifli  apprentice  to  Richard  Rundle  at 

mafter, and  hned       •' '  •  i        t  i       i-      j    i  r  i  t-l 

to  a  third  mafter  Lamertoti^  With  virhom  he  lived  there  leveral  years.  1  hen 
with  thefecond  Rundle  transferred  him  by  aflignment  to  John  Prout  of  the 
mafter'sconfent,       -fj^  ^^  M7/o«  Ahbct,  with  whom  he  lived  till   he  was 

gains  a  fettle-       r  .     ir     i  i  i  •    i       •  o-       j 

ment  with  the  twenty  years  and  an  half  old;  at  which  time  ne  ottered 
third  mafter,  his  fervice  to  Thomas  Majon^  of  the  pariih  oi  Kelly.  The 
faid  Mafon^  apprehending  that  he  was  an  apprentice  to 
Proutf  fent  to  Proui  to  know,  whether  it  were  with  his 
confent  that  Cock  the  pauper  {hould  live  with  him.  To 
which  Pro:d  anfvvered.  With  all  bis  heart ;  he  might  live 
with  Mafon  or  any  body  eiTe,  provided  he  performed  his 
agreement  with  him,  which  was,  to  pay  one  guinea  a  year 
tiuring  the  remainder  of  his  apprenticefhip.  Accordingly 
he  lived  with  Mafon  in  the  fain  parifh  of  Kell\\,  for  a  year 
and  upwards.  The  fefTions  being  of  opinion  that  he 
gained  no  fettlement  thereby,  vacated  the  order  of  the 
two  juftices  which  removed  the  pauper  from  Tavijiock  to 
Kelly.  It  was  moved  to  quafli  the  order  of  feffions  ;  and 
urged,  that  being  a  parifh  apprentice,  and  an  infant,  he 
could  not  be  transferred  wiihout  the  confent  of  the  juf- 
tices,  and  himfelf  could  give  no  confent:  and  if  he  could, 
it  would  not  follow,  that  he  could  live  in  Kelly  as  an  ap- 
prentice, without  the  privity  of  the  firft  mafter  RundUj 
and  there  is  no  confent  at  all  from  him  either  exprefs  or 
implied.  Lord  Mansfield  faid.  The  only  queition  is, 
whether  Prout  confented  ?  and  it  is  clear  he  did  confent : 
and  his  confent  included  that  of  the  firft  mafter.     And 
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the  order  of  feflions  was  quafhed,  and  the  order  of  the 
two  judices  affirmed.  Burrow's  Setil.  Caf.  578.  Black. 
Rep.  635. 

J  4..  M.  8  G.  2.     K.  and  St.  George  $  Hanover  fquare.  Apprentice  ferr. 

.,.       rr/i      1  •  J  L      •      ;  -/T.  •         ing  another  maf- 

Alice  IVheeler  was  Dound  by  inJt-n^ure  a   pariln  apprentice,  j£^^^,ithihecon- 

to   George  Leicefter,  in    the    lariih    of  5/.  George's,  where  fent  of  his  firft 

file  livtd  above  4.0  days  under  the  indenture,  and  gained  a  "I'ft-' 8*'^ 

fettiement  :    /Afterwards  Ine  was  by  paro!  agreemetit  hired 

oat  by  the  faid  mafter  to  one  Hall  in  the  parifh  of  St.  Mary 

le  Bo7i.,  and  there  lived  and  lodged  above  40  days,   that  is^ 

for  the  fp  iCe  of  one  year  and  upwards,  the  faid  apprentice- 

Ihip  continuing;    and  the  faid   Gesrge  Z.^'/V^/'^r  her  mader 

received  her  wages,  and  found  her  clothes:    "Q)^  the  court. 

The  apprentice  is  well  fettled  in  St.  Mary  le  Bon.     2  SefT, 

C.  138.   Sir.  .001.  Burrow's  Settl.  Caf.  12. 

E.  9  G.  St.  Olave's  and  Ail  Hallows.  A  perfon  is 
bound  apprentice  to  a  mafter  who  lives  in  St.  Olave's. 
Afterwards,  fhc  apprentice  by  his  maker's  confent  lives 
wiih  another  perfon  in  All  Hallows.  By  the  court  j  He 
gains  a  fttciement  In  the  laft  place;  for  a  perfon  may 
ferve  his  mafter  in  another  parifh  or  place;  and  although 
he  ferves  another  man,  yet  it  is  by  confent  of  his  mafter, 
and  the  benefit  accrues  to  his  mafter.  Cafes  of  S.  153. 
Str.  554. 

M.  3  G.  Parifiies  of  Holy  Trinity  and  Shoreditch.  Parker 
Ch.  J  delivered  the  refolu;ion  of  the  court.  This  is  an 
order  for  the  removal  of  one  Ferrer  from  the  parifli  of  Holy 
Trinity  to  Shortditch ;  by  which  it  appears,  that  Ferrer  WTis 
bound  an  apprentice  to  one  Tuby,  with  an  intent  that  he 
fhould  ferve  Green  ;_v,hich  he  did  for  three  vears  ;  And  it 
hath  been  infilled,  that  he  being  bound  to  Truhy.,  who  lives 
in  Trinity  parifh,  his  fettiement  is  there ;  and  not  in 
Shoreditch,  where  the  fervice  was.  But  we  are  of  opinion 
the  juftices  have  done  right  in  fending  him  to  Shoreditch, 
where  the  fervice  actually  was.  It  is  the  fame  thing  as  if 
Truh  had  turned  him  over  to  Green  ;  in  which  cafe  there 
would  have  been  no  queftion,  but  he  had  gained  a  fettie- 
ment in  Green's  pariftl.      Sir.  lO. 

T.  19  G.  2.  Pctrox  and  Stoke  Flemlrry.,  Anne  Giles  the 
pauper  was  bound  a  parifti  apprentice  toRebecca  Gregory  of 
St.  Petrox,  till  her  at>e  of  21.  She  ferved  there  five  years  ; 
when  the  faid  Rebecca  Gregory,  by  indorfement  on  the  in- 
denture, delivered  up  the  faid  indenture,  together  with  ail 
her  right,  intereft,  and  term  of  years  then  to  come  and 
unexpired,  of  the  faid  apprentice,  to  Philip  Foale  oi  Stoke 
Fleming,  And  on  the  fame  day,  the  faid  Anne  Gibs,  being 
then  of  the  age  of  14  years,  did  voluntarily  bind  herfelf 
B  b  4  appren- 


392      J^DD?*  (Settlement by  apprentlcefhip.) 

apprentice  by  indenture  to  the  faid  Philip  Foale ;  and  ferved 
bim  under  llie  faid  indenture  at  Stoke  Fleming  for  feveral 
years.  The  queftion  was,  whether  a  fettlement  hereby 
vas  gained  at  Stoke  Fleming  ?  It  was  objected,  that  here 
was  no  regular  ailignment  of  the  firft  indenture  to  Philip 
Foale^  it  being  only  delivered  up,  but  not  afligned.  And 
the  term  was  not  expired,  when  (he  bound  heri'elf  to  Philip 
Foale.  Bythecoutt:  'Iho' an  aflignment  of  an  apprentice 
(except  in  Lcmkn^  by  cuftom)  cannot  ftridliy  be  made; 
yet  as  this  affignment  was  with  the  afl'ent  of  the  mitlrefb', 
the  fervice  under  it  will  be  good  for  the  pijrpofe  of  gaining 
a  fettlement:  for  the  fervice  coniinued  under  the  firitbind-p 
ing.     Burrow's  Seitl.  Ca/.  250. 

E.  20  G.  2.  Ciapham  and  Aufiwick.  Michael  IVilfon 
the  pauper  was  bound  a  parifh  apprentice  to  one  Thomas 
Jack/on  of  Aujlvjick^  tenant  to  the  reverend  Mr.  Jac,kfon 
oi  Clciphatriy  who  had  covenanted  to  indemnify  his  tenant 
againft  all  parifh  charges,  Thomas  "Jackfon  carried  liirn 
to  his  landlord,  together  with  the  indenture ;  who  ac- 
cepted, received,  and  provided  for  him.  He  defired  the 
mother  to  provide  for  the  boy  ;  who  did  fo,  for  three  years, 
in  Aujiwicki  and  the  reverend  Mr.  'Jack/on  paid  her  20s 
a  year.  Then  he  lived  with  him  in  Ciapham  eight  weeks  j 
and  then  ran  away  to  his  mother,  and  remained  a  quar- 
ter of  a  year  with  her  in  Jujlwick,  and  the  reverend 
Mr.  'Jack/on  confented  to  his  being  there.  Then  the 
pauper  was  placed  with  his  brother,  a  mafon,  in  Au/l- 
tvtck,  as  an  apprentice,  by  the  reverend  Mr.  "Jaekfon^ 
who  gave  him  a  new  fuit  of  clothes.  And  he  ferved  his 
brotlier,  as  an  apprentice,  a  twelvemonth  or  two,  in 
Aufl'wick\  who  took  him  as  an  apprentice,  and  quitted 
the  reverend  Mr.  "Jackjon  of  him.  But  the  reprefenta- 
tives  of  the  firit  mafter  (who  was  then  dead)  knew  no- 
thing of  this,  nor  ever  a  Hen  ted  to  it;  nor  any  thing  of 
his  living  with  his  mother.  It  was  objected,  that  this 
fervice  of  the  third  mafter  in  Aujluiick  could  not  be  con- 
iidered  as  a  fervice  under  an  afiignment,  nor  as  a  fervice 
under  the  indenture,  for  want  of  the  confent  of  the  firft 
mafter.  On  the  contrary,  it  was  infifled,  that  this  fer- 
vice muft  be  confidered  as  under  the  indenture;  the  firft 
parol  affignment  being,  to  this  purpofe,  good.  IVilfon 
was  the  legal  apprentice  of  Thomas  'Jackforiy  and  the  equi- 
table apptentice  of  the  reverend  Mr.  Jack/on.  A  legal 
affignment  is  not  nec-eflary.  And  this  is  a  fufficient  fer- 
vice under  the  firft  indenture.  To  this  it  was  replied, 
that  he  gained  his  lad  legal  fettlement  at  Ciapham^  by 
ihe  eight  weeks  fervice.     The  agreement  with  the  mafon 
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is  not  an  affignment,  but  an  attempt  of  a  new  binding, 
whilft  the  firft  indeiuure  was  fubfiftinj  ;  which  therefore 
is  not  good.  By  Lee  Ch.  J.  and  the  court  :  The  rtatute 
only  requires  a  binding  by  indenture,  and  gives  a  fettle- 
ment  where  the  laft  40  days  are  ferved.  Here  is  a  binding 
by  indenture  ;  and  the  firft  mafter  delivers  over  the  ap- 
prentice and  indenture  to  his  landlord,  who  receives  him. 
This  therefore  muft  be  looked  upon  as  receiving  him  un- 
der the  terms  cf  the  indenture.  If  there  had  been  no  in- 
habitancy clfewhere,  after  the  boy's  living  eight  weeks 
with  the  reverend  iMr.  Jackfon,  at  Clapham,  the  fettlement 
had  been  there.  But  a  fettlement  is  fixed  at  Aujlivick^ 
by  the  boy's  living  there  a  quarter  of  a  year,  with  the 
confent  of  his  mafter,  and  after  that,  by  his  fervice  to  the 
mafon.  There  is  no  ground  for  the  diftindion,  that  a 
fecond  mafter  cannot  aflign  to  a  third,  that  is,  fo  far  as  to 
gain  a  fettlement  by  the  fervice  under  it.  This  was  not 
a  new  binding  to  the  mafon,  for  a  new  contract  could  not 
be  made  whilft  the  former  fubfifted  j  but  the  fervice 
with  the  mafon  was  a  fervice  under  the  firft  bindino-. 
Burrow's  Settl.  Caf.  226. 

T.  21  ^  22  G.  2.  St.  Mary  Kdlendar'^  and  5/. 
Michael's.  John  Miles  the  pauper  was  bound  by  inden- 
ture an  apprentice  fur  feven  years,  to  yohn  Gregory  of  Si. 
Michael's;  and  under  that  indenture,  Jived  with  the  faid 
Jcbii  Gregory y  and  ferved  in  St,  Michael's  for  five  years ; 
and  at  the  end  of  five  years  left  his  faid  mafter;  and  the 
indentures  were  exchanged  between  the  mafter  and  the 
apprentice's  father,  by  confent  of  the  apprentice.  And 
about  one  year  afterwards,  the  father  of  the  faid  John 
Miles  contraded  with  William  StockdaU  of  Tivyford  for 
binding  the  faid  John  Miles  apprentice  to  the  faid  IViliiam 
Stockdale  for  four  years  ;  and  in  confequer.ee  of  that  agree- 
ment, the  fdid  John  Miles  went  to  the  faid  IViliiam  Stock- 
dale  on  trial,  and  lived  with  him  in  Twyford  for  one  year 
and  three  quarters  :  But  no  indenture  was  executed,  nor 
any  other  agreement  made.  And  while  the  faid  John 
Miles  lived  with  the  faid  IViliiam  Siockdale,  John  Gregory 
his  former  mafter  lived  within  four  miles  oi Twyford y  and 
knew  of  his  being  in  the  fervice  of  the  faid  IViliiam  Stock- 
dale.  But  no  other  proof  was  made,  that  the  faid  John 
Gregory  cnnfented  or  agreed  to  the  contrail  made  between 
the  faid  John  Miles's  father  and  the  faid  IVilliavi  Stockdale^ 
The  queftion  was.  Whether  under  the  circumftances  of 
this  cafe,  any  fettlement  was  gained  at  Twyford  ?  "^y  Lee 
Ch,  J,  and  the  court :  I'here  can  be  no  ground  to  confi- 
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der  this  as  a  fettlement  at  Twyford^  but  upon  fuppofing 
the  firft  indentures  to  have  fubfifted,  and  that  the  fervice 
at  Tivyford  was  under  them.  But  that  could  not  be; 
becaufe  the  exchange  of  the  indentures  certainly  amount- 
ed, either  in  law  or  in  equity  (and  they  are  the  fame  thing 
in  this  cafe),  to  a  cancelling  of  them,  and  ?  determination 
of  the  apprenticefliip  under  them.  Befides,  there  is  no 
confent  of  the  original  mafler,  but  the  contrary  is  ap- 
parent ;  his  knowledge  of  the  fail  doth  not  at  all  imply 
his  confent  to  the  tranfadtion.  The  apprentice's  living  at 
7w\ford  was  not  under,  but  contrary  to  the  firft  inden- 
ture. It  was  in  confequence  of  a  freih  agreement,  and 
for  a  new  term.     Bu  rrtv^s  Settl.  Caf.  274. 

E.  30  G.  2  Fremington  and  Sherweil,  Mary  Bevans 
was  bound  a  pa;iih  apprentice  to  one  Richards  m  Freming- 
ton', who.  after  fome  time,  dclared  that  he  had  no  bufi- 
refs  for  her;  and  gave  her  permiflion  to  go  and  work 
clfewhere,  for  her  own  benefit;  and  on  his  recommenda- 
tion fhe  was  hired  to  one  Mr.  Nott  at  Sheruell^  from  the 
firft  of  June^  till  Lady  Day,  and  ferved  him  there,  for  the 
wages  of  32  s;  and  then  went  back  to  her  mafter,  with 
whom  (be  ftaid  eight  days ;  and  then  the  term  of  her  ap- 
prenticefliip expiied.  This  was  held  to  be  a  good  fettle- 
ment at  Sherwell;  for  flie  was  not  difcharged  from  her 
apprenticefliip,  nor  intended  to  be  fo.  Her  mafter  only 
gave  her  leave  to  go  elfewheie  and  ferve  another  perfon, 
for  her  own  benefit.  She  returned  to  her  mafter,  and 
was  received  by  him  and  ftaid  with  him  to  the  end  of  her 
term.  And  confequendy,  the  fervice  with  Mr.  Nott  in 
Sherwell  wzs  a  continuation  of  the  apprenticefliip,  and 
performed  under  it.     Burrow's  Settl.  Cafes.  416. 

M.  22  G.  3.  Deavjhold  and  Langham,  Two  juftices 
remove  IVUliam  EUihgworth  from  the  hamlet  of  Deanjhold 
in  the'parifli  of  Oakham,  to  the  parifli  of  Langham\  the 
fcffions  on  appeal  confirmed  the  order,  and  ftated  the  fol- 
lowing cafe:  That  the  ^z^i^zv  William  ElUngworih  was 
bound  an  apprentice  by  the  parifti  officers  of  Dean/hold,  to 
Benjamin  Stimjon  of  Langkam,  weaver,  to  ferve  till  the 
age  of  24  years  ;  under  which  indenture  he  ferved  up- 
wards of  four  years,  when  Stimjon  his  mafter  failed,  and 
having  no  longer  employment  for  him,  told  his  faid  ap- 
prentice he  might  go  to  his  father  "John  Ellingwcrth  at 
Oakham ;  upon  the  apprentice's  coming  home,  his  father 
applied  to  one  Beecrofi  of  the  faid  Dean/hold,  weaver,  to 
t^ke  the  faid  apprentice  for  the  remainder  of  the  term  ;  the 
father  of  the  apprentice  then  went  to  Stimfen^  who  was 
at  home  under  confinement,  and  told  his  wife  that  he  had 

got 
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got  a  new  mafter  for  his  fon,  whereupon  Stimfons  wife 
went  up  to  her  hulband's  chamber,  and  informed  him  that 
the  father  of  the  apprentice  was  com-,  and  faid  he  had  got 
a  new  mafter  for  his  fon,  and  defired  the  indentures  might 
be  given  up  ;  upon  which  Siimfon  gave  the  indenture  to 
his  wife,  who  delivered  it  up  to  the  apprentice's  father; 
the  faid  Stimfon  having  firft  made  crofles  upon  it,  as  a 
token  that  he  had  refigned  up  the  indenture  and  appren- 
tice :  the  apprentice  was  under  age ;  foon  after  Beecroft 
went  to  StimfcTiy  to  afk  him  whether  he  was  willing  to 
refign  up  his  apprentice,  and  to  turn  him  over,  as  he 
was  going  to  take  him  if  he  (Siimfo?:)  was  willing,  and  his 
father  would  clothe  him  :  Beecroft  further  faid  (if  things  came 
about)  he  hoped  he  (Stimfc:>)  would  not  fetch  him  again, 
to  which  Stimjon  replied  he  never  would  :  Beecroft  then  faid 
there  was  no  occafion  for  a  deal  of  trouble  in  turning  him 
vuer^  if  he  (Stimlon)  would  be  honeft  ;  and  upon  this,  Stimfon 
afTured  him  he  never  would  fetch  his  apprentice  away, 
and  Beecroft  then  declared,  that  if  we  have  an  agreement 
drawn  to  our  fatisfadtion,  it  will  be  better  than  having  fo 
much  trouble  about  it,  and  immediately  went  away  fa- 
tisfied  that  he  might  keep  the  apprentice  as  a  turnover. 
The  apprentice  ftayed  with  Beecroft  three  years  and  a 
half  by  virtue  of  the  above  tranfaftion,  and  an  agreement 
was  entered  into  between  the  father  of  the  apprentice  and 
Beecroft  in  the  prefence  ci  the  apprentice,  but  he  was  no 
party  to  it,  and  the  parifh  officers  ef  Deanfhold  were  per- 
fect ftrangers  to  it ;  Beecroft  kept  the  agreement  and  the 
original  indenture.  It  was  admitted  by  both  parties,  that 
at  the  time  the  indenture  was  delivered  up  to  the  pau- 
per's father,  Stimfon  confidered  the  pauper  perfectly  at 
liberty,  and  that  his  indenture  was  fo  given  up,  that  he 
might  make  any  frefh  agreement,  and   looked   upon  him 

to  be  quite  at  large. By  lord  Mansfield  and  the  court. 

There  is  no  difficulty  in  this  cafe:  The  indenture  con- 
tinues in  force,  and  the  only  quefiion  is,  whether  the 
fervice  of  the  fecond  was  with  the  confent  of  the  firfl 
mafter  ?  for  if  fo,  it  is  a  fervice  under  the  indenture :  of 
this  there  can  be  no  doubt,  for  he  confents  exprefsly,  he 
cancels  the  indenture,  and  directs  it  to  be  delivered  to 
the  father  of  the  infant  apprentice  who  came  to  him  for 
the  purpofe  of  this  affignment,  and  he  undertakes  to  the 
fecond  mafter  that  he  would  not  reclaim  him.-  —Both 
orders  quafhed.     Cal.  Cof  126. 

16.   H.   16  G.  3.   Chudley  and  Ideford.     Mary  Street  the  TltRtmaex's 
pauper  was  legally  bound  apprentice  by  the  parifh  officers  wnfent  necef- 
Of  Chudley  to  Philip  Matthews  of  that  place,  till  21  years  pV/nJfefgJJi'^g 
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a  fettiement  by  of  age  Of  day  of  marriage  ;  and  lived  with  him  there  four 
(erving  another.  ^^^^^  .  ^^^^  j^g  afligned  her,  by  parol,  to  Jojeph  Stel- 
liford  of  Ideford;  wi;h  whom  fhe  lived  feven  months; 
when  file  ran  away  from  Steltiford,  and  returned  to  Chud- 
Jey,  and  relided  there  for  nine  months  as  a  fervant  to  yohn 
Hayes  at  a  publick  houfe,  with  the  knowledge,  but  with- 
out any  exprefs  confent  of  Matthews  or  Stelli/ord ;  and 
yohn  Hayes  did  not  know  that  the  pauper  was  an  appren- 
tice. Matthews,  the  original  mafter,  refided  in  Chudley 
during  the  time  that  the  pauper  lived  with  Hayes,  and 
frequently  faw  her  there  and  applied  to  Stelliford  to  take 
her  back  to  Ideford,  and  threatned  to  put  him  to  trouble 
^^  if  he  did  not.     During  the  time  that  (he  was  at  Chudley 

as  aforefaid,  fhe  was  taken  ill,  and  part  of  the  time  fo  ill 
in  the  workhoufe  that  fhe  could  not  be  removed,  and 
was  then  relieved  by  Stelli/ord  in  the  workhoufe  there. 
She  never  returned  loldcford;  but  continued  for  the  laft 
two  years  of  her  apprcnticefhip  in  Chudley  in  good  health, 

where  the  spprenticefhip  expired. It  was  argued,  that 

the  pauper's  fervice  at  Chudley,  after  her  return  from  Ide" 
ford,  was  a  fervice  under  the  apprcnticefhip ;  being  by 
confent  of  her  mafter  Stelliford,  who  manifeftly  confidered 
her  as  his  apprentice  whilft  fhe  refided  there.  But  by 
lord  Mansfield,  Here  is  no  confent  of  the  mafter  either  ex- 
prefs or  implied  :  His  mere  knowledge  of  it  doth  not 
imply  his  c.nfent.  And  the  whole  court  were  unanimous, 
that  no  fettlement  was  gained  at  Chudley  after  the  pauper's 
return  from /c'/^i'r,^.  Burrow's  Settl.  Caf.  821. 
Apprentice  17.  T".  5  G.  3.  St.  Luke's  in  Midctlefex  and  St.  Leonard's 

working  with     ShorcdUch.     The  pauper,    IVilliam  Hutchins,    was  bound 
^'ahoic^lhe^"'   ^  parifh  apprentice  to  one  Froji    a  flioemaker  in  South' 
confent  of  the    wark,  till  his  age  of  24,  and  fervid  him  there  three  years, 
firftmafler,        The  maflcr  then  removed  to  the  parifh  of  St.  Luke  in 
f^-nMhereb'^'    Middlefex,    taking    the    apprentice  with  him,    where    he 
ferved  tour  years.     The  mafter  then  told  him  to  go  about 
his  bufinef?,    and  work  for  himfelf:  But  the  indentures 
were  not  cancelled  nor  delivered  up.     The  pauper  hired 
himfelf  as  a  journeyman  to  feveral   maflers  of  the  fame 
trade  in  different  pariflies ;  and  believed  the  faid  FroJi  did 
rot  know  what  mafter  he  worked  with  after  he  left  him, 
nor  ever  called  upon  him  to  account  for  what  money  he 
earned,  and  the  pauper  applied  the  fame  to  his  own  ufe. 
He  worked  and  lodged  the  laft  40  days  before  he  attained 
the  age  of  24  years,  in  the  parifli  of  St,  Leonard's  Shore- 
ditch.     The  queftion   was.  Whether  he  gained  a  fettle- 
ment at  St.  Leonard^   by  the  fervice?     By  lord  Mamfield 
and  the  court ;  The  indenture  of  apprenticefliip  remained 
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in  force  ;  and  the  relation  of  mafter  and  apprentice  con- 
tinued. But  this  fervtce  in  St.  Leonard's  cannot  be  con- 
fidered  either  as  a  fervice  of  his  firft  mafter,  or  as  an  af- 
fignment.  He  was  incapable  of  making  a  contrail  by 
way  of  hiring  and  fervice,  or  of  any  adl  to  gain  a  fettle- 
ment.  If  his  mafter  had  afligned  him  over  to  a  particular 
perfon,  it  would  have  gained  him  a  fettlement  as  a  fervice 
to  the  mafter.  But  this  working  in  St.  Leonard's  was  not 
carrying  on  the  bufinefs  of  the  firft  mafter  there,  nor  any 
fervice  under  the  indenture.  But  the  fettlement  is  in  that 
parifli  where  he  had  laft  ferved  his  firft  mafter  as  an  ap- 
prentice for  40  days,  which  was  in  St.  Luke's,  Burrow's 
Seltl.  Caf.  542.     Black.  Rep.   553. 

18.  M.  ()  G.  3.  Notion  zn^  Royji one.  Benjamin  Watfon  indenture  being 
the  pauper,  when  an  infant,  was  bound  out  a  parifh  ap-  given  up,  xht 
prentice  to  Hannah  Cuttle  of  South  Hund'y  widow,  occu-  appi;«"t'<:c>^eing 
pier  of  a  farm  within  the  faid  townfiiip,  until  he  (hould  gain"a  feftie!^'^ 
attain  the  age  of  24.  years.  After  he  had  ferved  about  fix  mcnt  elfewhere. 
years,  fhe  quitted  the  farm  to  her  fon  Stephen  Cuttle^  and 
left  the  apprentice  there  with  him.  The  faid  apprentice 
Jived  with  Stephen  Cuttle  there  feveral  years.  Afterwards, 
being  defirous  to  leave  the  fervice,  he  applied  to  his 
mafter  j  who  told  him  he  might  go  where  he  p'eafed. 
Whereupon,  he  hired  himfelf  at  feveral  places,  and  re- 
ceived the  wages  to  his  own  ufe.  In  May  17&6,  the  faid 
Stephen  Cuttle  gave  up  his  indentures  to  him.  In  February 
I'/b'jt  he  hired  himfelf  to  John  Baildon  ni  Nctton ;  and 
the  faid  Stephen  Cuttle  being  told  of  it  in  converfation, 
faid,  he  thought  it  a  good  place  for  him.  He  ferved  Bail- 
don at  Nottoii  above  40  days,  and  then  attained  his  age 
of  24  years. It  was  argued,  that  he  gained  a  fettle- 
ment at  Nctton^  by  having  lived  there  40  days,  whilft  he 
continued  apprentice  to  Cuttle.  Hannah  Cuttle  had  not 
given  up  the  indentures  :  Her  fon  alone  cou'd  not  do  it. 
The  mafter  being  privy  to  this  fervice  of  Baildon  and  con- 
fenting  to  it,  or  approving  of  it,  it  was  then  a  fervice  of  the 
original  mafter,  tho'  aflualiy  done  at  Baildon. — On  the  other 
hand,  it  was  inlifted,  that  this  was  no  fervice  under  the 
indenture  of  apprenticefhip.  The  pauper  hired  himfelf 
as  being  fui  juris.  The  mafter  did  not  confent  to  the 
pauper's  lerving  any  particular  perfon.  He  was  not  even 
confulted  about  it.  And  when  he  heard  of  ir,  he  onlv 
faid,  he  thought  it  a  good  place  for  him.  And  he  had 
before  given  him  a  general  leave  to  go  where  he  pleafeJ. 
——The  court  were  clearly  of  opinion,  that  the  fervice 
with  Baildon  in  Notton  was  not  a  'ervice  under  the  inden- 
ture of   apprenticcftiipi    confequer.tly,    his  refidence  \n 

that 
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that  parifh  upwards  of  40  days  was  not  fufficient  to  gain 
the  apprentice  a  fettlement  there.  Burrow's  Settl.  Caf. 
629. 
DeViveringup  2".  26  G.  3.  Sandford  and  BiJhopJJavcton.  WtlliamWeh- 
*h  '"^f"^""^"  her  and  his  wife  and  children  were  removed  from  Sandford 
jrentice  is  under  to  Bijhopjiawton.  The  feffions  quaftied  the  order,  and 
ige  does  not  dif- ftated  fpeciaily  : — That  the  pauper  was  legally  fettled  at 
'^*l*'fliV^*  Bijhopjiawtcn  by  birth,  and  was  bound  an  apprentice  by 
the  officers  of  that  parifti  at  the  age  of  eleven  to  Edmund 
Sage  of  that  place  till  24.  That  he  lived  wich  the  faid 
Sage  for  five  years,  when  his  majier  gave  him  up  his  inden- 
ture^ and  r ecommended  him  to  live  with  William  Verney  of 
the  parifti  of  Chittleham\t:n  Thatcher^  \vith  whom  the  ap- 
prentice made  an  agreement  as  a  fervant  for  three  years. 
That  while  he  was  wiih  Verney,  Sage  had  converfation 
with  Verney  and  defired  him  to  keep  back  fome  of  the  pau- 
per's wages  to  provide  him  with  cloaths,  apprehending, 
that  otherwife  he  would  come  upon  him.  That  about 
the  expiration  of  that  time  he  returned  to  Bijhop/iaivton 
(where  his  mafter  Scge  then  refided),  and  lived  with  one 
^oyte  there,  with  hii  mt:Jlcr''s  knowledge^  who  frequently 
converfed  with  the  (^iid  T'f'j/^  while  the  pauper  lived  with 
him,  but  not  upon  the  fubje(St  of  his  apprenticefliip  j  that 
after  the  pauper  had  lived  with  Toyis  three  months,  he 
came  back  to  Sage^s  houje  and  lived  with  him  for  a  months 

faying   his   majier  6d   (3   week  for  his   lodging, By   L. 

Mamficld^  It  feems  to  me  clear  that  the  pauper  could 
not  gain  a  fettlement  after  the  firft  five  years  under 
the  indenture  as  an  apprentice^  becaufe  neither  party  in 
fact  confiJered  the  fervice  as  fuch  ;  they  confidered  the  in- 
denture as  given  up,  and  put  an  end  to  for  ever ;  fo  that 
the  fervice  was  not,  nor  was  intended  to  be,  in  the  capacity 
of  an  apprentice;  neither  did  the  pauper  gain  a  fettlement 
as  z  fervant,,  becaufe  there  could  not  be  fuch  a  fervice  in 
point  of  law  during  theexiflence  of  the  indenture,  fo  that 
tho'  in  reality  there  was  a  fervice  in  point  of  fa£l:,  yet  it 
cannot  be  applied  to  the  purpofe  of  gaining  a  fettlement, 
becaufe  in  point  of  law  the  indenture  flill  fubfifleJ.— — — 

The  other  judges  concurred. The  order  of  fefiions 

qoafhed,  and  the  original  order  affirmed.     Caf.  by  Durnf. 

and  Eajl.   281. 

Appientke  dif.       H.   ibG.  3.  K.  V.  Hafberion,     Two   juftices  remove 

charged  when  of  yi^hn  Egbert  from   Hcirbcrton  to   Jfprcington\  the  feffions 

full  age,  bat  the      ^^^^^^        and   Hate  the  following  cafe. That 

}naentures  not       T  1  j     1  -zi         c    rr 

dtiiveted  up.  the  pauper  was  bound  by  the  parifli  of  Harberton  an  ap- 
prentice to  fVilliam  Srper  of  that  parifh,  until  24  years  of 
age }  that  he  continued  with  his  faid  mafter  until  he  was 

within 
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within  one  month  of  21  years  of  age,  when  he  deferted 
his  fervice,  and  was  abfent  feven  months,  and  then  re- 
turned to  his  father  at  Harhertoyi  where  he  flayed  a  few 
weeks,  and  then  offered  himfelf  as  a  fervant  to  one  Ed- 
monds  of  Ajhpreington^  who  refufed  to  take  him  until  he 
lliewed  a  receipt  from  his  mailer  Sioper  for  buying  ofF  his 
time,  which  receipt  was  \n  the  following  words.  *'  Feb. 
24th,  1783.  Received  of  "Jihn  Egbert  the  fum  of  4I  4s 
for  the  remainder  part  of  his  time,  by  me  William  Soper" 
That  the  receipt  was  obtained  by  the  pauper's  father  at 
the  requeft  of  the  pauper.  At  the  time  the  receipt 
was  finned  and  the  money  paid,  8oper  offered  to  give  up 
the  indenture,  which  the  father  did  not  take,  not  think- 
ing it  material,  and  the  pauper  himfelf  was  not  prefent : 
That  the  mafter  continued  to  keep  the  indentures  uncan- 
celled until  after  the  pauper  was  24  years  of  age,  when 
he  delivered  them  up  to  him.  That  after  the  figning  the 
faid  receipt,  the  pauper,  being  then  in  his  22d  year,  hired 
himfelf  for  a  year  to  ferve  the  faid  Edmonds,  and  alfo 
another  year,  boih  of  which  he  ferved  at  Afripreington : 
That  at  the  time  of  the  pauper's   hiring  himfelf  to   the 

faid  Edmondsht  fhewed  him  the  faid  receipt. This  was 

argued   in    M.  term   laft,  when   the  court  took   time   to 

confider. And   now    L.   Mansfield  (after   flatfng   the 

facts)  delivered  the  unanimous  opinion  of  the  court :  As 
I  have  often  faid,  it  is  of  more  confequence  in  molt  cafes, 
that  the  law  fhould  be  certain,  than  what  the  law  is.  It  is 
particularly  fo  in  queftions  relative  to  fettlements.  And 
perhaps  if  this  court  had  never  gcr.e  farther  on  the  pre- 
fent fubj 'ct  than  to  inquire,  whether  the  indentures  were 
in  hSt  cancelled  or  delivered  up,  it  would  have  been 
more  convenient  than  to  have  decided  en  the  particular 
circumftances  of  each  cafe,  and  to  have  examined  whe- 
ther they  amounted  to  a  relinquifiiment  or  cancelling  of 
the  indentures,  or  not.  But  the  cafes  have  gone  beyond 
that  line;  and  therefore  it  might  now  be  attended  with 
more  inconvenience  to  the  publick  to  overturn,  than  to 
adhere  to  them;  even  though  we  may  not  perhaps  ap- 
prove of  the  principles  on  which  they  have   been  defer- 

mined. Where  the  fails  flated  are  fuch,  that  upon  an 

action  of  covenant  brought  by  the  mafter  againft  the  ap- 
prentice, the  pauper  could  plead  the  matter  in  bar,  it 
feems  to  be  fettled  that  the  indentures  fhould  be  confidered 
as  cancelled.  And  to  that  extent  the  rule  may  be  car- 
ried without  much  mifchief ;  but  if  extended  to  every  pof- 
fible  ca^e  in  which  a  court  of  equity  would  give  relief,  it 
would  be  productive  of  great  inconvenience  and  uncer- 
tainty ; 
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tainty  ;  it  would  increafc  the  litigation  of  the  poor  laws^ 
which  are  already  a  difgrace  to  the  country;  and  would 
leave  ctery  cafe  fo  much  upon  its  own  circumftances,  that 
it  muft  neceffarily  travel  through  every  ftage  which  the 
law  allows,  before  the  parties  are  <o  know  what  they  are 

to  expedt. If  the  juflices  at  their  fefiions,  cr  even  out 

of  fefiions,  are  to  be  erc6led  into  chancellors,  it  cannot  but 
hai^pen,  but  that  on  the  fame  fadts  very  different  decifions 
muft  be  made.  Honeft  and  good  men,  when  left  to  de- 
c\i\e  Jecundum  difa  etionem  boni  viri,  muft  and  will  vary  in 
th-eir  fentimcnts.  Such  a  rule,  therefore,  would  be  highly 
inconvenient,  and  indeed  would   amount  to  fay  there  was 

no  rule  at  all.— The  queftion  then  is,  whether  the  facls 

liated  here  are  fuch  as  put  an  end  to  the  indentures  in 
law,  or  could  be  pleaded  in  bar  to  an  adiion  of  covenant 
on  them  ?  In  that  light  I  fliall  confider  it.  The  mafter 
received  four  guineas  as  a  fatisfa<3ion  for  the  remainder  of 
the  time  ;  he  gave  a  receipt  for  the  money  3^  fjch,  anJ 
offered  then  to  deliver  up  the  indentures :  If  it  was  not 
done  in  fa(£l  it  was  owing  to  the  pauper's  father  not  think- 
ing it  material,  and  on  the  pauper's  attaining  the  age  of 
24  years,  the  mafter  did  in  facr  deliver  up  the  indentures. 

After   paying    the   money,    if   an    acrion  had    been 

brought  by   the  mafter   on    the    indentures,    the    pauper 

mioht  have  pleaded  accord  and  fatisfaction  in  bar  ;  or  if 

the  mafter  had  refufed   to  deliver  them  up  upon  demand, 

the  apprentice  might  have  brought  trover  or  detinue  for 

them  — — The  indentures  muft  be  confidered  as  not   ex- 

iiling  from  the  time  the  money  v/as   paid,  and   then  the 

pauper  gained   a  fettlement   by  hiring  jmd  fervice  at  J/h" 

preington.     Cafes  hy  Durnf.  and  Eaji.  139. 

In  or^'er  to  dif-         19.   M.   4  O",   3.   Tuhfield  zx\^  MUford.      Blit  it   is  not 

"^^^'^r'  '\|^  "°' neceflary,  in  order  to  a  difcharge,  that  the  indentures  be 

tiie  indentures    cancelled  ;  it   is  fufficient  if  they  be  delivered  up.     Bur* 

be  cancelleJ  ;  it  rolU  S  Settl.  Cof.    fit. 

Ufafficientif  ^^   ^     q^         OfF^rtm  2r\6  StocHort.    The  pauper, 

np.  When  twelve   years  or  age,  was  by  indenture   bound   an 

Mafter  agreeing  apprentice  by  the  churchwardens  and  overfeers  for  feven 

'.^'^' ''^^.^P^'^"'  years.     The  pau':cr  was  a  party  to  the  indenture:   And  it 

tcrhisownbt-  was   allowcd,    purfuant  to  the  uatute.     rsear  lix  years 

refit,  doih  not     after,  the  pauper  and   his  mafter  entered  into  the  follow- 

jmpiy  gving  up  -^^^^  agreement;  Thit  the  pauper,  upon  paying  his  mafter 

12  d   a   week,  and    providing  for  himfelf,    fliould   be  at 

liberty  to  work  for  his  own  benefit  during  the  remainder 

of  his   apprenticefhip  term ;  and   the  mafter  ftiould   find 

him  a  loom  for  the  remainder  of  his  apprenticeftiip  ;  and 

the  mafter  to  receive  the  12  d  a  week,  as  a  fatisfadion  for 

5  his 
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^.is  fervice  during  the  remainder  of  his  apprenticefhip. 
The  pauper  was  of  the  age  of  l8  at  the  time  of  making 
the  agreement.  Neither  the  churchwardens  nor  over- 
feers  were  privy  to  it;  nor  was  the  indenture  cancelled 
or  delivered  up.  .The  pauper  married,  and  removed  to 
Offer  ton,  and  there  worked,  during  the  laft  40  days  before 
the  juftices  removed  him  from  thence,  w;th  the  fame 
tradefman  who  employed  his  mafter:  and  the  mafter  pro- 
vided him  a  loom,  and  knew  with  whom  he  wa>  working; 
but  did  not  give  any  particular  direction  or  confent.  The 
pauper  received  the  profits  to  his  own  ufe.  The  mafter 
demanded  of  him  the  I2d  a  week ;  but  the  pauper  was  not 
able  to  pay  him.  The  court  held,  that  the  apprentice-^ 
ftiip  continued  ;  that  the  pauper's  fervice  in  Offerton  was  a 
fervice  under  it ;  and  that  his  feltlement  was  in  OfferUn, 
Bur,  Settl.  Caf.  802. 

21.   H.   31    G.  2.  yiuJJrey  zn^  Grlndon,     Francis  Orton^  At  what  age  an 
beinp  then  about  ten   years  of  age,,  was  in  Atril   1 744.  ^p^'/"""^*  ""^^r 
bound  a  parifh   apprentice  to  Samuel  Lythall  of  the  pariih  charge. 
of  Grindon,  till  his  age  of  24.     He  ferved  with  his  mafter 
there  under  the  indenture  till  Michaelmas  1754  ;   at  which 
time,  the  mafter,  in  confideration  of  40  s  then  paid  to  him 
by  the  apprentice,  agreed  to  difcharge  him  ;  which  receipt 
and  difcharge  were  indorfed  and  written  by  the  mafter  on 
the  indenture,  which  he  then  delivered  up  to  the  appren- 
tice.    The  faid  apprentice  then  went  and  hired  for  a  year, 
and  ferved  that  year  in  the  parifh  of  Higham.     After- 
wards,  to  wit,  at  Michaelmas   1755,  he  hired  for  a  year, 
and  ferved  that  year  in  the  pariih  of  Aujircy.     He  was  then 
upwards  of  23  years,  but  not  24  years  of  age.     The  two 
juftices   remove  him   to  Grindon^  j^t^g'ng   him    to    have 
gained  no  fettlement  under  thefe  fervices.     The  feffions 
quafti  the  order.     It  was  moved  to  quafli  the  order  of  fef- 
fions.    Againft  this  it  was  urged,  That  the  apprentice  by 
his  difcharge  became  jui  juris.     No  intereft  at  all  remains 
in  the   parifh  officers.     Their  power  is  only  a  limited 
power.     And  a  parifh  child  thus   bound,  agreeable  to  the 
ftatute  of  the  43  El.  is  upon   the   fame  foot  as  if  he  had 
bound  himfelf ;  and  v^hen  of  full  age,  is  at  liberty  to  con- 
fent to  his  own  difcharge,  and  thereby  to  put  an  end  to 
the  apprenticefliip.     But  if  nor,  yet  the  fervice  being  by 
the  mafter's  leave  and  confent,  it  gains  him   a  fettlement 
in  the  place  where  it  was  performed  ;    which  was  firft  i,i 
Higham^   and   afterwards   in  Auftrey.      By    lord    Mamfieli 
Ch.  J.     The  whole  depends  upon  the  queflion,  whether 
he  was  of  age,  or  under  age,  at  the  time  of  his  confenting 
to  the  difcharge.     And  by  comparing  the  dates  as  above, 
Vol.111.  Cc  it 
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it  appears  that  he  was  under  age  j  and  then  his  confent 
fignifies  nothing.  For  the  confent  of  an  infant  apprentice 
is,  as  if  he  had  given  no  consent  at  all.  And  if  fo,  his  fub- 
lequent  fervices  can  never  be  confidered  as  performed  by  the 
inafter's  leave  and  confent,  and  fo,  as  being  a  fervice  of 
his  mafter  under  the  indenture;  becaufe  this  is  no  exprefs 
and  explicit  leave  and  confent  given  by  the  mafter  to  the 
particular  fervice  (as  in  the  cafe  of  Fremington  above  men- 
tioned)  ;  but  was  intended  to  be  -altogether  general,  and  is 
even  founded  in  a  miftaken  apprehenfion,  that  the  appren- 
tice could  confent  to  his  being  difcharged  ;  which  he,  be- 
ing an  infant,  was  not  capable  of  doing.  And  the  order 
of  feffions  was  quafhed,  and  the  original  order  affirmed. 
Burrcxvs  Sett.  Caf.  441. 

E.  b  G.  3.  Ecctefal-B'terlow  and  Warflow.  The  pauper 
Samuel  IVtlJhaw  being  a  parifh  apprentice,  after  he  had  at- 
tained the  age  of  21  years,  agreed  with  his  mafter  to  can- 
cel the  indentures,  and  the  fame  were  accordingly  can- 
celled. Afterwards,  he  hired  for  a  year,  and  ferved  that 
year  in  Warfioii\  which  was  within  the  term  comprehended 
in  the  indenture.  It  was  obje£ted,  that  he  was  not  jut 
juris  when  he  entered  into  the  contract  to  ferve  at  //'^r- 
^ow  ;  for  the  binding  being  by  the  parifh  under  the  43  EI. 
£.  2.  he  could  not,  tho*  above  the  age  of  21,  cancel  the 
indentures  without  the  approbation  of  the  overfeers  of  the 
poor.  By  lord  Mansfield  Ch.  J.  There  feems  to  be  no 
neceflity  of  the  parifti  officers  joining  in  the  coi.fent  to  dif- 
charge  this  apprentice.  There  is  no  authority  for  it. 
And  I  fee  no  inconvenience  to  the  parifh,  or  to  any  one 
elfe,  in  its  being  done  without  their  concurrence.  The 
ail  empowers  them  to  bind  the  man-child  out  apprentice, 
till  he  comes  to  the  age  of  24.  And  the  act  was  necef- 
fary  to  make  valid  the  binding  of  the  male  parifh  appren- 
tice till  i  is  age  of  24;  for  he  could  not  be  bound  longer 
than  till  2r,  without  the  aid  of  the  a6l.  And  two  juftices 
are  to  afTent  to  this.  But  the  fame  reaf«n  doth  not  hold, 
as  to  the  diicharge  of  the  apprentice.  This  concerns  the 
mafler  and  the  apprentice  only.  The  latter  part  of  the 
apprentice's  time  is  of  mofl  fervice  to  the  mafter.  There- 
fore the  apprentice  being  of  age,  if  the  mafUr  and  he  agree 
to  if,  they  two  may  tiiilblve  the  contraft.  If  fo,  then 
this  per fon  was yi/iywm  when  he  hired  himfelf  at  ^/^dr/Zju;; 
and  confequently,  he  gained  a  fettlcment  there  by  a  hiring 
and  fervice  for  a  year.  •  Burrow's  Settl.  Caj.  562.  Black, 
Rep.  592. 

E.  14  G,  3.  Chilvers  Cotton  and  U^edJinpon.  The  pauper 

Thomas  Lawrence  was  born  in  the  parifh  of  Chilvers  Cotton^ 

J  3  whet^ 
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where  his  father  then  refided   under  a  certificate  from  the 
padfli  of  Jyeddir.gton.     When   ihe  pauper  was  of  the  age 
of  eight  years  and  a  half,  he  bouijd  himfeif  apprentice  by 
indenture,  with  his  father's  conftnt  (who  was  party  to  the 
indenture),  to  JViiiam  Meigh  of  the  faid   par  (h  of  ChA- 
vers  Cotton  for  feven  years,  and  ferved   bin)   there  one  year 
and  a  half,  and  then  the  indenture  was  deftroyed,  by  con- 
fent  of  the  mafter,  the   father,  and  the  apprentice.     The 
pauper,    wiihin    half   a    year    afterwards,    bound    himfeif 
apprentice    by    indenture,    with    his    father's   confent,   to 
Ihomas   A'Jaydlin   of   the  pari(h    of   Buikirigtcn   for    fevea 
years,   and    ferved  him    in    the    faid    parifli    of    Bulking- 
lon   for    four    years,    and    then  this    indenture    was    ce- 
ftroyed,    by    confent   of    the    faid    Thomui    Maydlin    the 
mafter,    the    father,    and    the    apprentice.     The    pauper 
after  this   returned  into  the  faid   pariih  of  Chilvers  Cot- 
ion  j   and  bound    himfeif  apprentice  to  one   Shavj  in    the 
f a  d  parifh  of  Chilvers  Cotton  for  two  years,  and  ferved  him 
there  the  faid   two  years.     In  about  three  years  next  afer 
the   expiration  of  the  apprenticefhip  to  Shaic\   he   hired 
himfeif  for  a  year  to  Lawrence  Smith  of  the  faid  parifh  of 
Chilvers  Cotton^  and  duly  ferved  him  in  the  faid  parifh  for 
a  year  under  the  faid  hiring.     And  having  becotne  aiiualiy 
chargeable  to  the  faid  paiifh  of  Chilvers  Cjtton,  he  was  re- 
moved to  the  parifh  of  IFedcIinglon  which  gave  the  certi- 
ficate.    It  was  objedlcd,  that  the  pauper  did  not  remain 
under  the  charaiSter  of  a  certificate  perfon,  having  got  clear 
of  that  impediment  to  his  gaining  a  fettlement  in  the  parlHi 
to  which  he  was  originally  certificated,  by  having  obtained 
a  fettlement  in    Bulkington :    After  which,  he  was  free  to 
gain  a  fubfcquent   fettlement   in  the   parifli  to   which   he 
was  originally  certificated.     For  the  child  oi  a  certificate 
perfon,  born  in  the   parifh  to  which  its  parent   tarrie  by 
certificate,  is  not  under  the  reftraint  of  fuch  certificate  as 
to  any  other  parifli  ;    but  may  gain  a  fet:!emcnt  in  any 
third    parifli   by  ferving  an    apprenticefliip   in   fuch    rhird 
parifh.     On  (hewing c<>ufe,  it  was  infilled,  that  the  pauper 
gained   no   fettlement  in  Bu/kington.     The  firft  indenture 
was  not  properly  cancelled.       The  infant  could  not  con- 
fent to  the  difcharge  of  it.      An    infant's  confent  is  void. 
And  the  cafe  of  Aujhey  was  relied  on,  where  the  infant's 
confent   was  conhdered   as  no  confent  at  all.     He   was 
therefore  a  continuing  apprentice   to  Mdgh  of   Chilvers 
Cotton^  at  the  time  of  his  being  bound  to  A^aydlin  of  Bulk~ 
ington.     Unto   which    it   was    anfwered,    that    they    wha 
make  a  contrail,  may  deftroy  itj    here,  all  who  jomtd  iti 
making  it  have  joined  in  deflroying  it.     It  mufl  be  taken 
that  it  was  for  the  benefit  of  the  infant  to  deflroy  it.     It 
C  c  2  was 
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was  for  his  benefit  that  he  was  bound  out  again  at  Bulk~ 
ingtcn,  where  he  gained  a  fettlement.  And  if  it  was  for 
his  benefit  to  deftroy  ir,  he  might  as  well  join  in  deftroy- 
ing  as  making  it.  As  to  the  cafe  of  Aujirey^  it  was  the 
cafe  of  a  parifi  apprentice,  and  the  general  expreffion 
there  ufed  muft  be  underftood  according  to  the  fubjeil 
matter,  and  applied  to  the  circumOances  of  that  particular 
cafe.  The  principle  there  laid  down  is,  that  the  appren- 
ticefhip  of  an  infant  cannot  be  diilolved  without  the  con- 
fent  of  all  parties  concerned.  The  parifh  officers  were 
there  concerned  in  the  original  contract ;  they  were  par- 
ties, and  had  not  confented  ;  tho'  their  confent,  as  parties 
to  it,  was  neceflary  to  the  difcharge  of  it.  By  lord  Manf- 
jield:  The  fingic  quefcion  is.  Whether  the  indenture  of 
the  apprenticcfhip  in  Bulkington  was  void  or  not.  there 
having  been  a  former  indenture,  but  fuch  former  indenture 
having  been  cancelled  by  agreement  between  the  malter, 
the  father,  and  the  apprentice  ?  The  cafe  of  Aujlrey  was 
determined  on  particular  circumftances.  The  queftion 
was,  Whether  the  parifh  officers,  who  bound  out  the  ap- 
prentice under  a  fpecial  authority,  ought  not  to  have  been 
confulted  about  difcharging  him,  and  to  have  given  their 
confent  to  it  ?  The  whole  policy  of  the  43  Eii%.  might  be 
defeated,  if  the  matter  and  parifh  infant  apprentice  could 
by  their  joint  confent  alone,  without  the  confent  of  the  pa- 
rifh officers,  difcharge  fuch  a  contra<5t,  and  fet  the  appren- 
tice free  from  ir.  That  cafe  therefore  is  not  applicable  to 
the  prefent..  Here,  the  original  contrail  was  only  be- 
tween the  father,  the  mafler,  and  the  apprentice  j  and  all 
of  them  confent  to  the  difcharge.  An  infant  may  make 
his  condition  better,  tho'  he  cannot  make  it  worfe.  The 
reafon  why  an  infant  may  bind  himfelf  apprentice  is,  be- 
caufe  it  is  for  his  benefit.  If  he  was  difcharged  of  the 
former  indenture,  he  was  at  liberty  to  execute  another. 
Burrovjs  Still.  Caf.  766. 
Mifler  run  22.  E.  10  G.   Buckington  and    Shepton  Bechamp.     The 

aw.iy  appren-  j^gflgf  ^3^1  awav  :  The  apprentice  hired  himfelf  for  a 
year,  and  lerved  the  year,  cy  the  court:  He  gained  no 
fettlement,  not  being  fiii  juris^  nor  of  a  capacity  to  hire 
himfelf;  otherwifc,  had  it  been  by  confent  of  his  mafter, 
or  had  his  indenture  been  cancelled.  Cafes  of  S,  155.  L. 
Raym.  1352.  Str.  582. 

Note,  In  the  cafes  of  feithmenis^  this  cafe  is  reported 
tinder  the  name  of  K.  and  Shipton  Currey  ;  by  L.  Raymond, 
under  the  name  of  Buckington  and  St.  Michael  S&bi'^gton  ; 
by  Sir  John  Strange.,  under  the  name  of  Pockington  and 
Cbepton  Beencham.  None  of  all  which  feem  to  exhibit  the 
{rue  names  of  the  contending  parifhcsj  for  there  are  no 

fuch 
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fuch  parifhes  as  moft  of  thofe  here  rehearfed  ;  and  there- 
fore it  is  prefamed  to  infert  the  real  names  of  the  parifhes, 
which  thefe  appellations  fc^em  mofl:  probably  to  denote, 
ramely,  Buckington  and  Shepton  Bechainp.  And  here  it 
may  be  proper  to  obferve  once  for  all,  the  great  inaccuracy 
in  the  names  of  places  and  perfons,  which  every  where 
occurs  in  the  books  of  reports,  arifing  (as  it  feemeth)  from 
two  caufes :  i.  From  the  reporter's  taking  down  the 
rame  in  court  by  the  found  only,  which  oftentimes  may 
caul'e  a  wide  difference  in  the  orthography.  And,  2.  Frohi 
the  hand-writing  of  the  reporter  perhaps  not  being  very 
legible;  the  cafe  being  taken  down  in  a  hurry  of  the 
pen,  and  not  publifhed  but  by  others  after  the  reporter's 
death.  Where  the  matter  is  very  notorious,  liberty  hath 
been  taken  throughout  this  book,  to  reflore  fuch  broken 
words  to  their  genuine  and  known  originals;  fo  as  to  read 
inftead  of  Hedccme^  HeJcorn  ;  for  Alijferden^  MiJJendcn-y 
iox  Trenjhaw^  Frernham-y  iox  fVcodcn,  iVcodend  \  for  TeX" 
ford,  y'okesfordy  for  Eutofcatur^  Uttoxetery  and  many  other 
fuch  like. 

Sir  James  Burrow,  who  from  his  fituation,  as  being 
mafler  of  the  crown  office,  hath  opportunity  to  receive  the 
true  names  from  the  recoids  themfelves,  is  extremely  ufe- 
ful  in  this,  as  in  other  more  important  refpedls ;  and  that, 
not  only  in  the  cafes  he  reports  himfelf,  but  in  others  oc- 
cafionally  referred  to.  In  fpeaking  of  the  proper  method 
of  intitlmg  cafes  of  fettlement,  he  obfervcs,  "  It  may  not 
*'  be  amiis  to  fet  forth  a  general  rule,  for  intiiling  all  cafes 
"  arifmg  upon  orders  of  removal  ;  the  want  of  knowing, 
*'  or  the  want  of  attending  to  which  general  rule,  .hath 
"  been  the  occafion  of  infinite  confufion,  in  tabling  and 
"  citing  cafes  of  this  fort.  The  confiant  method  of  en- 
*'  tring  them  in  the  rule  book,  is,  to  name  the  Ki>:g  as 
*'  profecutor  :  and  the  parifh  laft  charged  v/ith  the  pauper, 
*'  and  confequently  appealing  to  the  court  of  king's 
*•  bench,  as  defendants.  Forinftance:  Twojuftices  re- 
*'  move  a  pauper  from  J.  to  B.\  and  B.  appeals  to  the 
*'  fefiions.  If  the  fedions  confirm  the  order,  and  B.  brings 
*'  the  certiorari,  the  rule  thereupon  is  intitled  Kex  verjus 
*'  Inhabitantes  de  B.  But  if  the  fefiions  difcharge  the  ori- 
*'  ginal  order,  and  confequently  A.  remains  charged  with 
*'  the  pauper,  and  brings  a  certiorari  to  remove  the  orders, 
*'  then  the  rule  bears  for  its  title,  *'  Rex  verjm  Inhabitantes 
*'  de  A."  (Burrou),  Mansfield.  52.)  Neverthelefs,  as 
authors,  in  reciting  thefe  cafes,  and  the  learned  counfcl 
and  court  in  their  arguments,  fometimes  give  the  name  of 
one  of  the  pariflies,  and  fometimes  of  the  other,  and  fome- 
times of  both ;  and  the  cafe  in  fume  inftances  may  be 
C  c  3  eafisr 
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e.ifier  apprehended,  or  explained  with  lefs  circumlocution, by 
infertin^  at  the  head  of  it  the  names  of  both  the  contend- 
ing parifhes ;  that  method  is  endeavoured  to  be  puifued 
throughout  this  courfe  of  fettlenients,  where  both  the 
names  can  with  reaforiable  certainty  be  come  v.t.  Some- 
times a  cafe  is  reported,  without  the  name  of  either  of  the 
pariflies,  but  with  the  name  only  of  the  pauper ;  as  John 
G/7^j's  cafe,  Btidpet  Bfiylys  cafe,  and  the  like:  In  thefe, 
together  with  the  names  of  the  parifhes,  it  feemeih  efTen- 
tial  to  retain  alfo  the  name  of  the  pauper. 
Mdfler  dying.  23.   T,    1 3    G,   2.    Eafi    Bridgeford  and    Orf.on.       The 

mafter  of  a  parifh  apprentice  dying  inteftate,  his  widow, 
without  any  adminiftration  taken  out,  affigned  the  ap- 
prentice to  Edward  George,  who  with  the  confent  of  the 
apprentice,  affigned  him  over,  by  verbal  agreement,  to 
Thomas  Baggaliy  of  Eajl  Bridgeford^  for  the  remainder  of 
his  term  of  nine  years.  And  he  accordingly  lived  with 
the  faid  Thomas  Baggahy  at  Eaji  Bridgeford,  and  ferved  out 
h'S  time  there,  which  was  more  than  40  days.  This  was 
unanimoufly  holden  to  be  a  good  fettlement  in  Ea/i  Briage- 
ford,  for  iho'  an  alfignm.ent  of  an  apprentice  be  not 
ftri£tly  legal,  yet  wh'^re  an  apprentice  has  lived  and  ferved 
40  days  under  an  affignment,  he  fliall  gain  a  (ettlement, 
becaufe  of  the  confent,  even  tho'  it  be  only  a  verbal  agree- 
ment.     Burrow's  ^ettl.Cr.f.  133. 

E.  26  G.  2.  Eakring  and  Selfon.  Two  jufticea  make 
;^n  order  to  remove  George  I Fitivortb  from  Eakring  to  Seifon. 
Upon  appeal,  the  feiTions  difcharge  that  order.  1  he  cafe 
was,  the  faid  Ge  rgelFitworth  was  put  out  a  parifh  appren- 
tice to  Richard  Tomlinfon  of  Eakring  till  his  age  of  twenty 
years.  He  ferved  his  mafter  under  this  ind.nture  for 
feveral  years  at  E^ikring.  About  three  vears  before  he 
Httaintd  twenty  ytars  of  age,  he  ran  away  from  his  m^fler, 
and  luit  red  fur  fome  time  about  the  country.  In  the 
mean  time  his  mafter  died.  And  at  Martinmafs  after,  the 
faid  lyitworth  hired  himfelf  as  a  fervant  to  JViUiam  Flint 
of  i^eljon  ftr  a  year,  and  ferved  him  that  jear  at  Seljon^  and 
received  all  his  wages  to  his  own  ufe,  the  executors  of 
T'ovdinjrn  taking  no  notice  of  him.  But  he  had  not,  at 
theexpl.-'aticn  ot  the  faid  fervice,  attained  his  age  of  twenty 
years.  And  the  fefTions  being  of  opinion,  that  the  faid 
Gesrge  IViiworib  ^\6  not,  by  virtue  of  fuch  hiring  and  fer- 
vice at  Selfony  eain  afettlcment  in  the  parifh  of  Selfon  afoie- 
faid,  reverfe  the  OMgina}  oider.  But  by  the  court  the 
order  of  fclfions  was  quafhed  ;  for  that  after  the  maimer's 
dea;hj  the  apprentice  was  at  liberty  to  hire  himfelf;  and 
as  he  was  hired  for  a  year  and  ferved  a  year  in  Seljon,  his 
legal  fettlement  was  t-here,     Apprenticelhip  is  a  perfonal 

uuit 
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truft  between  the  maRer  and  fervant,  and  is  determined  by 
the  death  of  either  mafler  or  apprentice.  The  counfel 
who  were  to  have  ftiewn  caufe  againft  qua{hing  the  order 
of  feffions,  owned  that  it  was  not  defejifible.  Burrow's 
Sett  I.  Caf.  320. 

T.  74  G.  3.  Wrexham  and  Chirk.  An  apprentice 
bound  for  three  years,  without  any  confideration,  to  a 
{later  at  JVrexha7n^  ferved  under  the  indenture  for  nine 
months :  Then  his  mafter  died  ;  and  he  continued  a  fort- 
night with  the  widow,  to  coonplete  the  work  unfinift-icd 
by  his  mafter.  Then,  his  miftrefs,  having  no  employ- 
ment for  him,  told  him  that  he  muft  not  ftay  with  her, 
and  that  he  was  at  liberty  to  go  where  he  thought  proper. 
On  his  going  away,  he  told  his  miftrefs  that  he  was  going 
to  his  father,  who  was  a  flater.  There  was  no  particular 
agreement  between  his  father  and  his  miftrefs,  nor  the  in- 
denture delivered  up.  His  father  then  lived  in  the  parifh 
of  Chirk,  and  he  continued  with  him  there  two  or  three 
years.  The  court  held  that  his  feitlement  remained  at 
IVrexham,  The  widow  doth  not  appear  to  have  had  any 
jntereft;  and  no  adminiftration  appears  to  have  been  taken 
out.     Burroius  Seitl.  Caf.  782. 

H.  19  G.  3.  Otterton  and  StGcklanJ.  Cafe  fpecially 
flated;  That  the  pauper  was  bound  apprentice  by  the 
pari  ft]  officers  of  Stockland  to  John  Davis  of  that  fame 
parifh,  till  24.  years  of  age :  That  he  lived  with  him  four 
years  in  that  parifh  under  the  indenture,  when  his  mafter 
died  :  That  he  continued  with  his  mafter's  fon,.  who  was 
his  executor  and  had  proved  th«  will,  for  about  fevea 
years  in  that  parifh,  when,  being  defirous  of  living  with 
his  uncle  in  the  parifli  of  Otterton  to  learn  the  trade  of  a 
miller,  his  uncle  and  he  applied  to  the  executor  for  his 
confent,  who  gave  his  confent  accordingly  :  That  there- 
upon the  pauper  went  to  his  uncle  in  the  parifh  of  Otter^ 
ton^  and  continued  there  with  him  the  whole  two  years 
and  a  half,    at  the  end  of  the  firft  four  months  of  which 

time,  the  pauper  attained  his  age  of  24  years. 'It  was 

argued  on  the  one  hand,  that  the  contrail  between  a 
mafter  and  his  apprentice  is  merely  perfonal,  and  dies 
with  the  mafter :  That  by  law  there  can  be  no  valid 
aflignment  of  an  apprenticcfhip :  That  an  afiignment  is 
indeed  evidence  of  the  original  mafter's  coafent  to  the  ap- 
pientice's  refidcnce  with  the  new  mafter,  but  here  the 
prefumption  failed,    becaufe   the  original   maRer  did  not 

exift   when   the  pauper    was  affigned. On  the  other 

fide  it  was  contended,  that  if  an  apprentice  rcfides  in  a 

parilh  by  the  confent  either  of  his  mafter,  or  of  the  exe- 

C  c  4  cutor 
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cutor  or  adminiftrator  of  the'mafter,  he  gains  a  fettle- 
ment.  Ihat  here  had  been  no  difiblution  of  the  ap- 
prenticefhip  by  the  aft  of  the  parties,  and  that  no  cafe 
wcfit  fo  far  as  to  decide  that  an  apprenticefhip  is  of  courfe 
difTolved  by  the  death  of  the  maiier.  That  it  had  only 
been  decided  that  an  apprentice  could  not  be  compelled  to 
ferve  the  maker's  reprefentative.  And  feveral  cafes  were 
cited,  but  that  which  was  chiefly  relied  on  was  the  cafe 
of  Eajl  Br'tdgeford^  as  having  gone  much  farther  tharr 
this,  becaufe  there  the  affignment  was  by  a  perfon  who 
h<id  only  the  right  to  the  adminiftration,  but  had  not  ad- 

miniftered. i>y  lord  Mansfield:    Tho'  an  apprentice  is 

not  ftri<£i!y  affignable,  nor  tranfmifEble,  yet  if  he  continue 
Avuh   the  confent  of  all  parties  and  his   own,  it  is  a  con- 
tinuation 'of  the  apprenticeship.     The  cafe  of  Eajl  Bridge- 
f.rd   is    much    ftronger    than    this.     Douglas.  69.     Cat, 
Caf.  60. 
Appren!tceft)i?         24.  M.  5  G.  2.  SaJford  and  Storeford.    It  was  moved  to 
not  good  >y  in-  qy^f}^  gn   Order  of  two  iu dices  confirmed  at  the  feffions. 
not  end'jre  as  a    1  he  fcllions  Itate  the  cale  Ipecially,  that  one  Lineacre  had 
jVvice,  been  bound   an  apprentice  by  indenture,  and  ferved    his 

mafter  thelaft  two  years  of  his  apprenticefhip  in  the  parifti 
of  Salford\  but  that  the  indenture  was  not  flamped. 
However,  the  juftices  judged  this  to  be  a  good  fettlement 
by  way  of  fervice,  though  not  as  an  apprenticefhip  ;  and 
accordingly  removed  his  wife  and  two  daughters  from  the 
parifl)  of  Storeford  to  the  parifh  of  Salford.  But  the  court 
held  this  to  be  no  fettlement,  on  the  authority  of  Cureden 
and  Leiland-j  and  quafhed  the  order.     i  Barnardiji.  39. 

T,  5  G,  3.  IVhitchurch  Canonicsrum  and  IVotton  /V/z- 
payne.  1  he'  pauper  John  Gi7yi  being  of  the  age  of  22 
years,  agreed  with  a  ftone-mafon  that  he  fhould  take  the 
faid  yohn  Gny  apprentice  for  6  years,  to  teach  him  the 
trade,  and  that  the  indentures  fnould  be  executed  ac- 
cordingly. He  went  and  ferved  5  years,  when  they  parted 
by  confent ;  but  no  indentures  were  ever  executed.  It 
was  contended,  that  this  was  as  good  as  a  hiring  and  fer- 
vice. But  by  the  court,  Here  is  no  hiring  exprefled  or 
impiied.  The  objects  are  different.  A  binding  as  ar» 
apprentice,  and  a  hiring  as  a  fervant,  cannot  be  converted 
one  into  the  other.  And  the  cafe  of  the  King  and  St, 
Alary  Kallendar  in  IVincheJier  was  mentioned  as  in  point. 
Burrs-tv's  Settl.  Caf.  540. 

i/.  10  G.  3.  Peter  church  and  Jll  Saints  in  Hereford, 
The  pauper,  Abraham  Lewis^  when  a  boy,  together  with 
his  father,  entered  into  an  agreement  in  writing,  not 
ftamped,  with  Mrs,  Tringham  of  All  Saints,  reciting,  that 

»'  whereas 
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*'  whereas  the  boy,  with  the  confent  of  his  father,  is  to 
be  bound  apprentice  to  her  for  feven  years,'*  (he  agrees 
to  pay  the  boy  25  s  the  firft  year,  the  four  following  years 
50s  each,  the  fixth  year  3],  and  the  feventh  year  4I. 
He  ferved  her  two  years,  and  received  the  money  agreed 
on  for  the  faid  time ;  then  left  his  miftrefs  :  and  no  inden- 
ture of  apprenticefhip  was  ever  executed.  It  was  argued, 
that  the  pauper  in  this  cafe  was  to  be  confidered  as  a  fer- 
vant.  Every  thing  here  ftated  was  fervice.  Nothing  was 
to  be  learned.  And  he  was  paid  wages  by  his  miitrefs. 
He  was  hired  for  feven  years;  and  ferved  two  of  them; 
and  received  the  money  for  that  time,  according  to  the 
agreement. — But  by  the  court;  An  appret^ticfjhip  was  cer- 
tainly the  thing  in  view.  But  no  indenture  was  executed  ; 
nor  could  the  agreement  be  ef^eemed  to  fupply  the  want 
of  it,  as  it  was  not  ftamped.  Nor  can  it  be  confidered  in 
the  nature  of  a  Jervice  :  For  in  that  cafe  there  mufl  be  a 
hiring  for  a  year,  and  a  fervice^  for  a  year  under  fuch 
hiring.  And  the  binding  as  an  apprentice  cannot  be 
converted  into  the  hiring  as  a  fervant.  Burrovfs  Settl. 
Caf.  656. 

25.  T.    13  ^5'  14  G.  1.    Eafi  Knoyle  and  Teffont  Magna.  Indenture  not 
Two  juftices  make  an  order  to   remove  Anne  Bowksy  wife  pf^fiuced,  how 
of  James  Boivles  (who  had  run  away  and  left  her),  from  jen«  ftairbe 
Teff'ont  Magna  to  Eafl  Knoyle.     Upon  appeal,  the  feffions  admitted. 
confirm  that  order,  and  ftate  the  cafe  thus :    It  appearing 
to  this  court,  upon  the  evidence  now  given,  that  the  faid 
James  BoivUs  was  bound   an  apprentice  bv  indenture,  to 
one  William  Wilkins  of  the  parifli  of  Eajl  Knoyle^  and  that 
he  ferved  three  years  at  Eajl  Knoyh  aforefaid    under  the 
faid  apprenticefhip  j    at  which  time  the  faid  IVilUam  IV:1~ 
kins  the  maflerdied;  and   that  the  fum  of  5 1,  being  the 
full  confideration  money,  was  paid  by  his  father  with  the 
faid  apprentice  for  fuch  his   binding:    But  the  indentures 
of  apprenticefhip  were  not  produced;    neither  did   it  ap- 
pear to  this  court  whether  the  duty  of  6  d  in  the  pound 
directed  to  be  paid  by  the  llatute  of  the  8  An.  c.  9.  was 
paid,  or  whether  the  faid   indentures  were  ftamped  as  the 

faid  fiatute  requires. It  was  objedied.  That  the  juf- 

tices  had  admitted  evidence  that  was  not  legal  ;  That  they 
admitted  parol  evidence  of  an  indenture,  which  they  ftate 
not  to  have  been  produced,  and  have  not  oiven  any  rea- 
fon  why  it  was  not  produced,  nor  did  it  appear  to  them 
that  the  duty  was  paid,  or. whether  the  indentures  were 
ftamped  as  aforefaid.  But  Mr.  Juftice  Page,  and  Mr. 
Juftice  Chappie  (the  only  two  juftices  that  were  in  court), 
over- ruled  the  objedlion,  and  refufed  to  make  a  rule  to 

flievy 


4IO       |0DO?*  (Settlement  by  apprenticelLip.) 

ftiew  caufe.  For  it  is  ftated,  that  it  appeared  to  them  that 
he  was  bound  by  indenture,  perhaps  the  indenture  was 
I'jft.  N.;r  do  they  dy  that  the  duty  was  not  paid, 
or  that  the  indenture  was  not  ftamped.     Burrow's  Setil. 


CoJ.  I 


T.  22  Cif  23  G.  2.  St.  Helen's  Jbingdon  and  ,S/. 
Saviour's  Southwari.  Two  juftices  made  an  order  to 
remove  Jnnc  Huttt  wife  of  'Jojeph  Hutt  (who  had  ab- 
fconded  for  6  months),  fiom  St.  Saviour's  to  <S/.  Helen's. 
And  the  feffions  upon  appeal  confirm  that  order,  and  ftate 
parol  evidence  produced  before  them  of  an  indenture  of 
apprenticefliip  (not  produced)  of  Jofeph  Hutt  the  father 
to  Wtlliorj-  Huit  the  grandfather.  Upon  the  whole  of 
which,  it  appeared  that  the  indenture  was  not  produced, 
and  probably  (even  to  very  ftrong  prefumption)  was  never 
liamped.  It  v/as  moved  to  quaih  thefe  orders,  for  that 
there  is  only  parol  evidence  of  an  indenture,  which  ought 
itfelf  to  have  been  produced ;  and  it  doth  not  appear  to  have 
been  ftamped.  And  by  the  court:  There  is  not  enough 
ftated  to  fnew,  that  this  is  a  binding  within  the  act.  And  the 
orders  were  quaftied.     Burrow's  Setil.   Caf.  292.  735. 

Indeed  parol  evidence  of  an  indenture  ought  to  be  ad- 
initted  with  great  caution,  and  not  without  fufncient  proof 
that  the  original  could  not  be  come  at.  And  in  cafe  of 
parol  evidence,  it  feemeth  that  all  thofe  circumftances, 
without  which  the  indenture  would  not  be  good  if  pro- 
duced, ought  to  be  proved  fatisfadtorily  to  the  court :  as, 
that  the  indenture  was  written  upon  ftamped  paper  or 
parchment  J  that  it  was  executed  by  the  parties:  what 
lum  (if  any)  was  given  with  the  apprentice  ;  and  that  an 
additional  ftamp  upon  the  account  of  fuch  fum  of  money 
or  oiher  valuable  thing  was  alfo  imprefTed.  Oiherwifc, 
where  the  indenture  upon  the  face  of  it  would  be  bad,  it 
may  pofiibly  be  fecreted  oy  thofe  whofe  intereft  it  is  that 
it  fhould  not  appear. 
Indentur-s  prr-  ^*  ^7  C  3.  Mtd'^kzoy  and  Sudbury,  Henry  Mufgrave 
duced,  bur  ro  and  his  wife  and  children,  were  removed  from  Middkzoy 
luWcnbing v*it-  to  Sudbury-y  the  feflfions  qualhed  the  order,  and  ftated  the 
ueiJeit  eietc,  following  cafe :  That  the  appellants  proved  a  hiring  and 
fervice  ot  ihe  pauper  for  a  year  in  Aliddlezoy  j  the  refpond- 
cnts  propofed  to  fhew  that  a  feitlement  could  not  be 
gained  thereby  by  reafon  of  fubfifting  indentures  of  the 
pauper's  apprenticeftiip  to  one  Warren  of  Sudbuiy  at  the 
time  of  fuch  hiring  and  fervice:  They  had  given  notice 
to  the  appellants  to  produce  the  faid  indentures,  and  an 
indenture  was  accordingly  produced  in  court  by  the 
appellants  with  proper  feals  and  fignatures,  but  no  fub- 
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fcnbing  witneffes  thereto;  and  no  evidence  was  adduced 
by  the  refpondents  to  prove  the  fealing  and  delivery  there- 
of; whereupon  it  was  contended  by  the  appellants,  that  the 
fame  could  not  be  given  in  evidence  without  proving  the 
execution  thceof ;  to  which  it  wa?  anfwercd,  th^it  conainy; 
from  the  hands  of  the  appellants,  it  ou^ht  to  be  received 
in  evidence  againfi  the  party  producing  it  without  proof 
of  the  execution.  The  fefTions  bsing  of  opinion  that  proof 
ouoht  to  be  given  of  the  due  execution  thereof,  refufed 
to  admit  the  fame  in  evidence  without  fuch  proof.  The 
refpondents  then  produced  the  counterpart,  which  they 
proved  to  be  duly  executed,  and  tendered  the  fame  in  evi- 
dence, but  the  court  aifo  refufed  to  admit  the  faid  coun- 
terpart. The  pauper  ferved  the  laid  IVarren  in  Sudbury 
fubfequent  to  the  date  of  the  faid  indentures  ;  and  after- 
wards before  the  term  thereof  expired,  without  any  con- 
fent  of  IVarren^  ferved  for  a  year  as  aforefaid  in  AJiddie- 

zoy,    under   a   hiring  to   one  II'' ilcox. By    the  court: 

The  fefTions  have  done  wrong  in  refufrng  to  admit  this 
evidence;  becaufe,  as  the  indentures  came  out  of  the 
hands  of  the  appellants,  they  were  concluded  from  faying 
they  were  not  properly  executed,  in  civil  atSlions,  whtre 
a  plaintiff  wifhes  to  give  in  evidence  a  deed  in  the  de- 
fendant's cuftody,  he  gives  nim  notice  to  produce  it;  and 
the  deed  when  produced,  muft  prima  faae  be  taken  to  be 
duly  execu'ed,  becaufe  the  plaintiff  not  knowing  who  are 
the  fubfcnbing  v/ltnefTes,  cannot  come  prepared  at  the  trial 
to  prove  the  execution  of  the  deed.  But  in  this  cafe  it 
appears,  that  if  the  appellants  had  not  produced  the  in- 
dentures at  all,  the  counterpart  muft  have  been  admitted 
in  evidence,  which  would  have  been  fufficient. Or- 
der of  fefTions  quafhed.  Calf,  by  Durnf.  and  Eaji.  V.  2. 
41. 

vi.  Of  fettkment  by  fervice. 

In  like  manner  as  under  the  laft  head,  I  will  firfl  fet 
down  the  whole  law  relating  to  the  fubjedt  before  us, 
and  then  the  adjudged  cafe3  upon  the  feveral  branches 
thereof. 

By  the    13  ^   14   C.  2.    c.  12.     On  ccmplaint  by   /Zv  Statutes  ct^n- 
churchwarHens   or  overfeers^  within  40  days  after  any   ptrfon  «crniiie  Jettle- 
Jhall  come  to  fettle  in  any  tenement  under   10/    a  year,  tiLO 
jujiices  ( J  Q.)  may  rtmove  him  to  the  place  wh-re  he  was  la/i 
legally  Jettled.^  either  as   a   native,  hoijholdcr,  fjcurner,  ap' 
fnpticey  crjervontf  for  thefpate  of  40  dayt  at  the  leajl, 
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But  by  the  i  J.  2.  c.  17.  The  forty  days  continuance  Jhall 
hot  make  a  feitUment,  but  from  the  time  of  delivering  notice  in 
writing. 

And  by  the, 3  IV.  c.  ii.  From  the  publication  of  fuch  no- 
tice in  the  church. 

But  by  another  claufe  in  the  faid  aft  of  the  3  TF.     If 

any  unmarried  perfon^  not  having   child  or  childver.^  Jhall  be 

'    lanfully  hired  iuio  any  parijh  or  town  for  one  year,  fuch  fervice 

jhall  be  adjudged  and  deemed  a  good  jet  i  lenient  therein^  iho'  no 

fuch  notice  in  writing  be  delivered  and  puhl'ijhcd. 

And  by  the  8^9  W.  c,  30,  Whereas  jome  doubts  have 
arfen  touching  the  jettlement  of  unmarried  perjons,  not  having 
child  or  children^  lawfully  hired  into  any  parijh  or  town  for 
one  year,  it  is  ena£lcd  and  declared^  that  no  fuch  pefon  fo 
hired  as  aforefaid,  jhall  he  adjudged  or  deemed  to  have  a  good 
fettlement  in  any  juch  parifo  or  townjhip,  unlejs  juch  perjon 
jhall  continue  and  abide  in  the  jame  jeivice  during  the  fpace  of 
one  whole  year. 

By  the  12  An.jl.  r.  c.  18.  If  any  perjon  after  ]\ine  7/^^ 
1713,  jhall  be  a  hired  fervant  with  any  perjon,  who  did  come 
intOf  or  jkall  reflde  in  any  parij}},  towrfnp,  or  place,  by  means 
or  licence  of  a  certificate,  and  not  afterwards  having  gained 
a  legal  jettlement  in  juch  parijh,  tow7ijhip,  or  plate  j  juch 
fervant  jliall  not  gain  any  jetilement  in  juch  parijjj,  iownjloip, 
or  place,  by  reajon  of  juch  hiring  or  fervice,  but  jhall  have 
hh  jettlement  as  if  he  had  not  been  an  hired  jervant  to  fuch 
perjon.     f,  2. 

And  by  the  9  ^  10  W.  c.  11.  No  perjon  who  Jhall  come 
into  any  parijh  by  a  certificate  j})all  be  adjudged,  by  any  adl 
whatjoever,  to  have  procured  a  Lgal  jettlement  in  juch  parijh, 
unlejs  he  jhall  bona  fiit  take  a  ieaje  of  a  tenement  of  10 1  a 
year,  or  jhall  execute  an  annual  office  in  fuch  parijh:  ('And 
confequently  fhall  gain  no  fettlement  by  fervice.) 

General  e»po-         On  complaint  within  40  days~\     By  the  ftatute  of  C.  2. 
fit. on  of  hiring    perfons  became  fettled,  if  not  removed,  in  40  days.     But 
and  fervice.         whereas  people  came  privately  into  parifhes,  and  continued 
perhaps  40  days,  before  they  were  publickly  knovi^n  to  be 
there;    therefore  the  ftatute  of  the   I  J.  2.  did  provide, 
that  fuch  40  days  fhould  not  gain  a  fettlement,  but  after 
the  time  of  delivering  notice  in   writing,    to  the  over- 
feers,  that  fuch  perfon  was  come  to  inhabit  in  fuch  pa- 
riih.     And  whereas  in  that  cafe,  the  overfeer  to  whom 
fuch  notice  fliould  be  delivered,  either  through  ignorance 
or  wilfulnefs,  might  conceal  fuch  notice  from  the  inhabit- 
ants ;    therelore  the  3  IV.  did  provide,  that  fuch  40  days 
(hould  be  accounted  from  the  time  of  the  publication  of 
18         '  •  fuch 
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fuch  notice  in  the  church,  and  not  otherwife.     But  thea 
by  the   fubfequent  claufe  of  the  ftatute  of  the  3  l-V.  it  is 
enafled,  that  if  ar.y  unmarried  perfon^   ?iot  having  child  cr 
dnldreny  Jhall  be  laivfully  hired  ir^to  any  parijh  or  toivnfor  om 
year^  juch  fervice  Jhall  be  adjudged  a  good  fcttlemsnt  therein^ 
tho'jgh  no  fuch  notice  in  -wniing  be  delivered  and  puld'Jhed : 
And  the  reafon  thereof  is   this,  becaufe  that  fuch    notice 
would  not  avail ;    for  that  the  juflices  upon  complaint  ot 
the  overfeers,  who  are  no  parties  to  the  contradl,  cannot 
make  void  the  contract  between  the  mafter   and    ferv  ant, 
by  which  the  fervant  is  bound  to  continue  wirh  his  mafter, 
if  he   requires  it.     And    therefore   upon   this  aft,  if  the 
fervant  was  hired  for  a  ye'ar,  and  ferved  40  days  under  that 
hiring,  he  was  not  removable,  and  gained   a   fettlement  ; 
and  fo  in  every  place  where  he  ferved  40  days  under  fuch 
hiring,  he  there  gained  a  fettlement ;  and  where  he  ferved 
the  laft  40  days,  there  was  his  lafl:   fettlement.     But  this 
eafy  method  of  acquiring  fettlements,  caufing  fervants  to 
become  infolent,  at  lafl  the  (iatute  of  8  ^  9  JV.  was  made, 
wlrich  ena£teth,  that  no  fuch  perfon  fo  latvfuily  hired  into  any 
pcri/h  or  townjhip  /hall  be  adjudged  to  have  a  good  fettlement 
thtrey  unlefs  he  Jhall  continue  in   the  fame  fervice  during  the 
fpace  of  one  whole  year.     But  if  he  f]:sall   continue  in  fuch 
fervice  during  the  fpace  of  one  v,'hole  year,  his  fetdement 
in  all  other  refpeds   fhall  .be  as   before  ;    that  is   to  fay, 
every  continuance  of  40   days   unremovable  during  fuch 
fervice  for  the  year  fhall  be  deemed  a  fettlement ;    and 
where  he  continues  the  laft  40  days,  there  is  his  lafl  fet- 
tlement.     But   there  hath    been    much   doubting,    what 
ihall  be  deemed  a  hiring  for  a  year,  and  alfo  what  fhall  be 
deemed  a  fervice  for  a  year,  within  the  fenfe  of  thefe  fla- 
tutes ;  and  what  relation  fuch  hiring  and  fervice  (hall  bear 
to  each  other :    The  arguments  for  and   againfl  which  on 
each  fide,  in  the  adjudged  cafes   hereafter  following,  will 
be  the  better  underflood,  from  this  fhort  hiftorical  account 
which  hath  been  given,  of  the  progrefs  of  the  law  relating 
to  this  matter. 

Forty  days]  Lefs  than  40   days   refidence  in  any  parifli  rorty  days  rffi- 
will  not  gain  a  fettlement.     As  in   the  cafe  of  Goring  and  deace  neceffary 
JlMfiuor^h,  E.   4  G.  2.     A  perfon  was  hired  fbr  a  year,  t° ^ ^"tlemcnt. 
and  ferved  the  year.     His  mafler  liv'ed  at  Goring^  and  kept 
a  boat,  which  navigated  from  Goring  to  London^  but  the 
fervaftt  was  not  40  days  in  the  whole  year  at  the  parifh  of 
Goring^  but  ferved  out  the  year  on  board  the  boat.     By  the 
court,  This  was  no  fettlement  at  Goring.     SefT.  C.  327. 
Caf.  of  Setil.  219.     i  Barnardid.  436. 

But 


4X4. 


i&OD?*     (Settlement  by  fervice.) 

But  it  js  not  neceflary  that  the  fervant  refide  40  d<iys 
together  without  interruption.  As  in  the  cafe  of  Green- 
wich and  Lon^d.m^  M.  18  G,l.  George  IV all  ^^"3  hited 
for  a  year  and  ferved  a  year,  as  a  hvery  fervant,  at  7  1 
wages,  to  one  captain  Saunderfon^  commander  of  the 
William  at: d  Mary  yacht,  wlio  had  an  houfe  add  family  at 
Greenwichy  and  refided  there  when  not  abfent  on  the 
king's  fervice.  His  tnafter  made  frequent  voyages  to  and 
from  HiHandy  and  he  always  attended  him  in  tne  fame  j 
and  he  was  never  forty  days  together  at  Greenwich^  buc 
during  his  fervice,  he  was  there  40  clays  at  different  times. 
By  the  court;  It  need  not  be  40  days  aitogether  ;  it  is 
fuiHcient  if  within  the  year  he  reiide40  d^ys  in  the  whole, 
Bi^rrnvs  Settl.  Caf.  243. 

E.  16  G,  3.  Lozve/s  and  Lanjiephsii.  The  pauper  was 
!iired  for  a  year  to  John  IVilliatns  of  Lanjlephan,  where  his 
matter  occupied  his  own  efiate.  He  continued  there  with 
Ibis  mafter  in  Lanjlephan  till  fome  time  before  St.  Peter  i" 
i:dc,  when  his  malfer  and  family  removed  to  Lowefsy  in 
vvhich  parilh  his  mafter  rented  another  farm.  He  continued 
with  his  mafter  in  Loiiejs  till  the  i6th  o^  January  following; 
"ivhen  his  mafter  and  family  removed  to  Lanjhphar.y  and  his 
maiier  afterwards  conllantly  refided  (here.  But  tliC  pauper 
was  fent  back  by  his  mafter  to  Lowefs^  to  threfh  the  corn 
and  look  after  his  mafter's  cattle.  The  pauper  ({aid  in 
Loweh  two  or  three  nights  and  days,  and  eat  and  lodged, 
there  ;  and  then  returned  again  to  Lanjlephan  in  like  man- 
lier as  aforefaid  ;  and  fo  continued  between  the  faid  parifhes 
to  the  end  of  his  year,  which  was  the  17th  of  May  fol- 
lowing. The  pauper  never  continued  forty  days  toge- 
ther in  eitiier  of  the  two  parifhes  after  the  faid  i6th  of 
Januaiy^  but  lived  and  reiided  as  aforefaid  more  than  forty 
days  in  the  whole,  in  each.  He  verily  believed,  he  refided 
moll  at  the  latter  part  of  his  fervice  in  Lanjlephan^  and 
lodged  there  the  laft  night;  and  v/ent  from  thence  in  the 
morning  to  Lijwefs^  and  took  fome  cattle  of  his  mafter'g 
from  thence  to  the  Hay-fair,  where  he  finifhed  his  fervice. 
The  court  held  him  to  be  laft  legally  fettled  in  Lanjlephan, 
Bur.  Set.  Caf.  825- 

And  in  like  fort  was  determined  the  cafe  of  Hulland  and 
Bradley f  E.  11  G.  3.  namely,  that  when  a  perfon  has  re- 
fided part  of  the  year  in  one  parifh,  and  part  in  another,  at 
different  times  and  intervals,  making  when  added  together 
more  than  forty  days  in  each,  his  feiilement  is  in  the  pa- 
rifti  where  he  lodged  the  laft  night,  Douglas,  633.  CaU 
Caf.  lid. 
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Two  juftices  (i  Q.)  way  remove  him]     But  It  hath  been  Whether  the 
obferved  before,  that  the  juftices,   upon  the  corr plaint  of  ^^^^^"^^"1^^.^^ 
the   parifli  officers,  cannot  remove  the  fervant  from  bis  the  niiftdr. 
mafter;   becaufe  they  cannot  upon  fuch  complaint  difiolve 
the  contra£t  betwixt  the  mafter  and  his  fervant,  to  which 
contradl   the  officers  are  no  parties  ;    for  tliat  can  only  be 
done  upon  the  complaint  of  the  maiter  or  fervant.    There- 
fore if  a  maid  fervant  fliall  happen  to  be  with  chihi,  which 
child  is  likely  to   be  born  a  bartard  ;    yet  if  her  mafter  is 
willing  to  keep  her,  the  parifh  cannot   remove  her  ;    but 
the  mafter,   it  he  pleafe?,  may  complain  to  a  juftice  of  the 
peace,  that  the  is  lefs  ahle  to  perform  the  fervice,  and  the 
juftice  (if  he  fees  caufe)  may  difcharge  her,  and  then  the 
parifh  by  order  of  two  juftices  may  remove  her. 

But  the  general  povt'er  of  difcharging  fervants  by  Juf- 
tices with  regard  to  other  fervants  thanthofejn  hufbandrv, 
feems  to  have  been  doubted  in  the  following  cafe  :  viz. 

H.  17  G.  3.  Ajhover  and  Brampton,  Two  juftices  A  msid  ftrvact 
removed  Hannah  Wright  from  Ajhover  to  Brampton-,  the  "?^ ;.,'"", **'*'. 
(elTions  confirmed? the  order,  and  ftated  the  following  cafe:  n^Ur  fo/betn< 
That  the  pauper  being  fettled  TlX  Brampton^  hired  herfelf  v^ith  child,  ani 
to  one  Mr.  Lanifdon  oi  Eyam  for  a  year,  and  ferved  /,7/' '""y ''^'n '>- ''-- 
U'ithin  three  weeks  of  the  end  of  the  year^  vjbcn  her  rnajier 
eli [covering  her  to  be  with  child  turned  her  away,  and  paid 
her  her  year's  zvageSy  and  half  a  crown  over  ;  whereupon 
fhe  went  to  her  father's  at  Ajhover^  from  whence  £aQ  was 
removed  as  above  ftated.  Upon  her  examination  in  courr, 
flie  faid,  {he  was  willing  to  have  ftayed  her  year  out  if  Ihe 
might,  but  that  it  was  not  material  to  her,  as  five  had 
received  her  whole  year's  wages,  and  not  beincr  half  gone 
with  child,  (he  hoped  (he  could  have  done  her  work  to  the 
end  of  the  year.  Dunning  and  Balguy  in  fupport  of  thefe 
orders  argued,  that  a  malier  upon  juft  and  reafonable 
caufe  may  difcharge  his  fervant,  and  that  a  criminal  con- 
duct like  this  amounts  to  a  reafonable  caufe:  Though 
it  has  been  faid  in  K.  v.  Marlboroughy  Finer' $  Ab.  *'  That 
a  maid  fervant  got  with  child  can't  be  removed  from 
her  fervice."  1  his  can  only  mean  removed  by  the 
farijh  officers  before  the  ccnt>a£i  is  aijjolved',  but  this  mif- 
conduct  is  a  good  reafon  for  a  matter  to  dilTolve  it,  and 
there  can  then  be  noobjedlion  to  her  being  removed.  It  has 
been  faid,  that  there  ought  to  have  been  an  application  to 
a  tnagijlrate  to  difcharge  her,  but  this  is  not  the  cafe  of  a 
fervant  in  hujbundiy^  and  therefore  a  juftice  hasnojurif- 
didtion  to  difcharge,  or  if  he  had,  it  was  in  this  cafe  un- 
necefiary  as  ftie  confented  ;  that  the  full  payment  of  her 
wages  did  not  prove  the  contrail  coniinued,  and  K.  v. 

CofAe-^ 
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Caftkchurchy  and  K,  v.  Godalming  were  cited  as  fully  m 
point  as  to  the  fadl  found,  "  that  ihe  hoped  ftie  could 
have  done  her  work:"  It  is  not  her  ability^  but  her 
criminal  conduSi,  that  muft  be  the  teft,  otherwife  a  maftcr 
might  be  obliged  to  keep  a  woman  in  his  houfe  many 
months  under  thofc  circumftances.  IVallace  and  IVilh,  to 
<]uafli  the  order,  contended,  ^hat  the  flatute  of  5  Eliz, 
(f.  4.  extends  to  maid  fervants,  and  therefore  at  leaft  the 
intervention  of  a  magiftrate  was  neceffary,  without  it  the 
contra6l  could  not  be  diflblved,  nor  is  there  any  authority 
to  fupport  a  contrary  do6trine  :  But  a  magiftrate  in  this 
cafe  could  not  interfere,  it  not  being  the  cafe  of  a  fervant 
in  hujbandry  ;  neither  is  there  a  diSium  to  fupport  the  doc- 
trine, that  a  magiftrate  can  interfere  in  fuch  a  cafe  with 
refpeil  to  any  fervant,  except  the  marginal  note  in  Finer 
ciied  from  Shaw,  and  that  was  but  a  loofe  obfervation  un- 
fjpported  by  any  authority;  that  on  the  contrary,  the  cafe 
itfelf  in  Finer  was  exprefsly  in  point ;  that  there  was  no 
pretence  for  the  conftrudion  fuggefted  on  the  other  fide, 
that  the  court  muft  mean  cannot  he  removed  till  after  the 
conira£i  is  diJTohed  by  a  difcharge^  that  the  cafe  affords  no- 
thing on  which  fuch  a  conjedture  can  be  founded,  but  on 
the  contrary  fays,  "  fnall  not  for  that  be  removed,  but  /hall 
Jerve  cut  her  time:  y^nd  fence  /he  is  net  removable^  iJc.'* 
fo  as  to  leave  no  folid  foundation  to  fupport  the  fenfe  con- 
tended for.  And  v/here  the  difmiflion  of  a  ftrvant  is  ac- 
companied with  the  payment  of  the  whole  wages,  it  fliall 
be  confidered  as  a  difpenfaiion  of  the  remaining  fervice: 
They  denied  the  confent  of  the  pauper  to  diflblve  the  con- 
•  tra6V,  and  infifted  the  half  crown  paid  over  was  to  be 
confidered  for  her  board  ;  and  that  the  only  objed  of  her 
mafter  was  to  defeat  the  fettlement.  And  the  cafe  of 
K.  V.  Hanbury^  was  cited  to  (hew  that  the  mafter  had 
not  any  authority  by  law  vefted  in  him  to  difcharge  his 
fervant  in  fuch  cafe;  for  that  an  unmarried  woman  .by 
being  with  child  is  not  guilty  of  any  crime,  or  even  mif- 
demeanour  at  common  law;  that  all  mifdemeanours  are 
indidable,  which  this  is  not ;  that  though  it  may  be  an 
offence  cognizaoie  in  the  ecclcfiaftical  courts,  yet  it  is  not 
fo  in  the  temporal  courts,  unlefs  the  child  becomes 
chargeable;    that  the   pauper  was  willing  to  ftay,  and  the 

whole  wages  uerepaid. Lord  Ii4ansfield :    The  ftatute 

of  8  fff  9  l^V.  3.  c.  30.  is  an  explanatory  law,  and  muft 
not  be  carried  beyond  the  words  by  conftruflion.  It  de- 
clares that  there  muft  be  a  hiring  for  a  year,  and  a  con- 
tinuance for  a  year  in  that  fervice  to  gain  a  fettlement: 
With  refped  to  the  hiriag,  in  conformity  to  the  nature 

and 
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and  objedt  of  the  a3,  the  court  has  been  critical  and  exa£{ ; 
but  fervice,  from  the  nature  of  the  thing,  admits  often 
of  queftions  upon  the  circumftances ;  as  wherher  the 
abfence  was  with  leave,  frunj  fuknefs,  ^c.  But  thefe 
queftions  have  always  been  brought  to  this  point,  zvljetha- 
toe  contract  was  put  en  end  to  within  the  year  P  This  cannot  , 
lie  done  by  difmilfion  of  the  fervant  without  good  and 
fufficient  caufe  :  In  the  K.  v.  Caftlechnrch  there  was  a  dif- 
continuance  hy  agreement,  and  the  contrail  therefore  de- 
termined ;  in  fuch  cafe  the  payment  of  the  full  wages, 
which  might  be  mere  benevolence,  could  make  no  diifer- 
ence.  The  queftion  then  is,  Is  this  contraci  dijfolued  within 
the  year?  The  anfwer  depends  upon  this,  Has  the  mafter 
done  right  or  zurons;  in  difcharging  his  fervant  for  this 
caufe?  I  think  he  did  not  do  zurong.  The  marginal  note 
cited  from  yiner,  whatever  degree  of  authority  it  may  be 
entitled  to,  is  well  warranted  in  principle.  If  the  mafter 
agrees  to  the  contract's  going  on,  the  overfeers,  it  is  true, 
ihall  not  take  her  away  becaufe  flie  is  with  child  ;  but 
(hall  the  mailer  therefore  be  bound  to  keep  her  in  his 
houfe?  To  do  fo  would  be  contra  hnos  mores,  and  in  a 
family  where  there  are  young  perfons,  both  fcandalous 
and  dangerous  :  Where  a  fervant's  abfence  is  faid  to  be 
purged  (which  is  an  improper  expreffion)  by  receiving  him 
again,  the  receiving  only  explains  and  (hews  the  nature 
of  the  abfence  ;  the  confequence  of  it  indeed  is,  that  fuch 
reception  mufl  generally  be  confidered  as  amounting  to  a 
difpenfation,  and  thereby  fubjedts  the  mafter  to  the  pay- 
rhent  of  the  whole  wages.  But  the  efFe6l  of  a  pofitive  aft, 
of  the  mafter,  /.  e.  the  difmiflion  of  his  fervant  under  a 
criminal  charge,  fhall  never  be  done  away  by  an  impli- 
cation arifmg  from  the  payment  of  the  whole  wages, 
IViiles  J.  This  cafe  differs  from  that  of  -J^.  v., Richmond, 
nor  is  it  like  that  of  K.  v.  I/Up  in  Stra.  423.  where  the 
caufe  of  the  difcharge  was  not  reafonable.  Here,  if  the 
mafter  had  daughters  it  would  not  be  fit  that  he  fhould 
keep  fuch  a  fervant;  though  I  think  he  could  not  avail 
himfelf  of  the  authority  of  a  msgiftraie;  the  jurifdiction 
of  the  juftices    being    confined    to    cales    in    hufiandry. 

yjjhhurft    J.    agreed. Both     orders  afiirmed.      Cat. 

Caf.    II. 

[Upon  which  Mr.  Caldeccti  obferves:  "  That  whether 
*'  the  jurifdiction  of  juftices  extends  to  fervants  in  general, 
*'  or  is  confined  to  fervants  in  hufoandry  j  or  whether 
**  mafters  in  general  may  on  reafonable  caufe,  by  their 
*'  own  authority,  difcharge  their  fervants,  dees  not  feem 
**  to  be  fully  and  abfolutely  fettled;    both  points  at  leail 

Vol.  III.  D  d  "  were 
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*^  were  queftioned  in  this  caufe:  All  that  feems  effa- 
**  bliflied  is,  that  a  mafter  may,  without  the  inter- 
**  veution  of  a  magiftrare,  difmifs  his  fervant  for  moral 
"  turpiiuJe ;  but  whether  he  may  or  not  for  any  other 
*'  mifcondu(^^  or  general  mifbehaviour,  though  there  are 
"  authorities  to  fhew  that  he  cannot,  does  not  feem  to  be 
*•  fully  fettled.  In  the  cafe  of  Temple  v.  Prefcott:  A  wet 
**  nurfe  retained  for  a  year,  was  difcharged  by  her  mif- 
*'  trefs  for  infolence  and  being  fubjedt  to  paffion,  and  was 
**  offered  her  v/ages  as  far  as  (he  had  ferved,  which  was 
*■*■  rcfufed,  and  an  a£lion  brought  for  the  whole  year's 
*'  wages:  It  was  infifted  on  that  thefe  circumftjnces 
**  amounted  to  a  reafonable  caufe  to  difcharge  her,  and 
*'  that  it  was  ufual  for  mafters  fo  to  do.—  '  But  by 
*'  lord  Mamfield^  *  No  perfon  can  be  judge  in  his  own 
*'  caufe,  and  this  firll:  principle  could  not  be  meant  to  be 
*'  overturned  by  any  law  or  ufage  whatever;'  and  the 
*'^  fervant  had  a  verdict  for  her  whole  year's  wages." 

But  although  regularly  the  fervant  cannot  be  removed 
from  the  mafter,  yet  the  mafter  may  be  removed  fiom  the 
frrvant ;  as  if  the  fervant  hath  gained  a  fettlement  in  the 
parifh,  and  the  mafter  hath  gained  none,  which  may  often 
happen,  the  fettlement  of  the  fervant  no  way  depending 
wpon  the  fettlerrient  of  the  mafter ;  in  fuch  cafe,  if  the 
parifh  will  remove  (he  mafter,  they  cannot  remove  the 
fervant ;  but  the  mafter  may  complain  to  the  juftices,  who 
may  compel  the  fervant  to  go  along  with  him. 

If  any  unmarried  perfm  net  having  or  child  or  children"]  E, 
iO  An.  Jntony  and  Cardigan.  A  perfon  having  a  daughter, 
which  daughter  was  married  and  fettled  elfewhere,  hired 
bimfelf  for  a  year,  and  ferved  the  year:  By  the  court.  He 
is  a  fmgle  perfon  within  the  meaning  of  the  a6l,  tho'  no£ 
exprefsly  within  the  letter  of  it.  The  meaning  of  the 
ftatute  was,  that  he  might  not  bring  any  confequential 
damage  to  the  parifh,  which  he  cannot  poffibly  do  here. 
And  they  held  that  the  man,  notwithftanding  he  had  a 
child,  gained  a  fettlement  by  virtue  of  that  fervice.  Cafes 
»f  S.  7.      Fslry.    131. 

E.  I  An.  Farringdon  and  Witty.  A  fervant  hired  for  a 
year,  ferved  half  a  year  of  the  time,  and  married.  The 
queftion  was,  Whether  the  juftices,  on  complaint  of  the 
overfeers,  could  make  an  order  to  remove  him  to  thepJace 
of  his  laft  legal  fettlement  i^  By  the  court.  The  contraift 
between  the  mafter  and  fervant  was  not  diflolved  by  the 
marriage;  and  admitting  it  might  be  diflTolved  by  an  order 
made  on  cod.plainr  of  the  mafter,  yet  without  that,  and 
upon  complaint  of  the  officers  only,  it  could  not  be  dif- 

folved. 
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folved.  And  the  marriage  doth  not  hinder  the  fervice;  the 
contrail:  continues  j  and  if  the  man  performs  his  fervice,  he 
gains  a  fectlement.     2  Salk.  527. 

The  fame  refolved,  M.  iG.  2.  K.  and  Sutton,    2  SefT, 
C.  121. 

T.  27  G.  1.  Hanhnry  and  Tardebigg,  The  pauper  was 
hired  for  a  year  at  Hanbury  ;  ferved  three  quarters  of  the 
year;  then  married;  whereupon  his  mafter  took  him  be- 
fore a  juftice,  who  allowed  the  mafter  to  dilcharge  him  ' 
for  marrying  within  the  year,  but  made  no  order  in  writ- 
ing. The  queftion  upon  this  was.  Whether  the  fervant 
was  properly  difcharged  within  the  ftature  of  the  5  EU 
c,  4.  /.  5,  By  Lee  Ch.  J.  and  the  court:  Here  is  no  a£l 
of  jurifdiilion  in  the  judice,  having  made  no  order  in 
writing.  Though  the  mafter  might  difpenfe  with  the  fer- 
vice by  parol,  a  juftice  of  the  peace  cannot,  who  hath  his 
jurifdidion  by  flatute,  and  every  thing  he  does  in  pur- 
fuance  of  it  muft  be  by  order,  and  that  is  examinable  in 
the  court  of  king's  bench.  Therefore  the  court  held,  this 
was  no  difcharge  of  the  fervice.  And  they  faid  that  the 
juftice  can  only,  by  the  faid  ftatute,  difcharge  for  reafonable 
caufe  ;  and  that  marriage  itfelf,  as  fuch,  is  not  a  reafonable 
caufe ;  the  fame  being  no  offence,  nor  inconvenience  to 
the  public.     Bur.  Set.  Caf.  322. 

E.  31  G.  2.  Bank  Newton  and  Martan.  George  Ayrton^ 
the  pauper,  and  his  wife,  being  legally  fettled  at  Bank 
Newton 'y  he  the  faid  George  Ayrton.,  on  the  i6th  of 
February  1738,  agreed  with  'John  Wilcock^  fon  of  Henry 
JVikock  of  Marton,  by  order  and  on  behalf  of  his  faid  fa- 
ther, to  ferve  the  faid  Henry  Wilcock^  for  a  year  from  the 
24th  of  the  fame  month  of  February  (when  his  father's 
then  fervant  was  to  go  away),  at  5  guineas  wages,  in  cafe 
the  faid  Henry  Wilcock  fhould  approve  the  faid  terms.  On 
the  1 8th  of  the  faid  February.,  the  wife  of  the  faid  George 
Ayrton  died,  without  iflue.  On  the  24th  of  the  fame  month, 
the  faid  George  Ayrton  went  to  Henry  Wilcock.,  and  Henry 
afked  him,  upon  what  terms  his  fon  and  he  the  faid  Gecrge 
had  agreed  ?  Which  terms  he  the  faid  George  repeated,  as 
above.  Whereupon,  he  the  faid  Henry  IPilcock  faid,  that 
he  did  agree  to  the  faid  terms.  And  the  faid  George  Ayr' 
ton  did  then  enter  upon,  and  continue  in  the  faid  fervice 
for  a  year.  It  was  objedled,  that  this  man  was  not  an 
unmarried  perfon  at  the  time  of  the  hiring,  to  wit,  on  the 

16th  of  February. Unto  which   it   was  anfwered,  that 

the  contra(5l  was  not  complete,  but  a  mere  nullity,  till  the 

afleni    of  the  principal   (the  father),  which  was  on  the 

24th.     For  he  had  it  in  his  power  to  difapprove.     It  was 

D  d  2  no; 
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not  binding,  till  his  aflent  was  given.  For  the  agent  only 
^cled  under  a  limited  authority.  And  when  the  principal 
did  afi'ent,  the  fervant  was  unmarried.  — And  by  the  court, 
it  is  clear,  that  the  hiring  was  on  the  24th.  For  the 
father  might  have  diflented  from  the  conditional  agree- 
ment msde  by  his  Ton  on  the  i6th.  And,  confequently, 
they  held,  that  this  hiring  and  fervice  did  gain  a  fettlement 
at  Marten,  where  the  fervice  was  performed.  Burrow^s 
oettl.  Caf.  455. 

Hiring  for  a  Shall  be  lazvfully  hired  into  any  parijh  or  town  for  one  year'\ 

year.  Thtfe  words  do  introduce  one   great    fubjeit  of   debate, 

namely.  What  (hall  be  deemed  a  fufficient  hiring  for  a  year 
within  thefe  fratutes,  by  virtue  whereof  a  perfon  fliall 
be  intitled  to  gain  a  fettlement  ?  Concerning  which  it  hath 
been  refo'ved  as  follows  : 
Tc  be  by  one  in-  (')  ^-  9  ^^'  Dunfotd  and  Rjdgivick,  A  perfon  was 
tire  central.  hired  for  half  a  year,  and  after  that  was  hired  again  for 
another  half  year,  with  the  fame  perfon,  and  thereupon 
ferved  a  year  in  one  continued  intire  fervice,  but  by  feveral 
hi/ings.  By  the  court :  It  ought  to  be  one  intiie  contract 
and  one  intire  fervice  ;  the  one  is  required  by  the  Oatute; 
as  well  as  the  other.  If  a  fervice  under  feveral  contrails 
fhall  gain  a  fettlement,  one  that  ferves  by  the  month, 
by  the  week,  or  by  the  day,  may,  if  he  continues  a  year, 
gain  a  fettlement.  One  may  hire  by  the  day  for  charity  ; 
but  there  is  danger  of  being  chargeable  in  hiring  fuch 
a  perfon  by  the  year.  For  fuch  a  term  as  a  year,  it  is 
not  fuppofed  a  mafter  would  hire  one,  unlefs  able  of  body, 
and  fo  a  perfon  not  likely  to  become  chargeable.     2  Salk. 

535- 

M.  12   An.   Horjham  and  Shipley.     A  perfon  was  hired 

fronn  May  day  to  Lady-day y  then  from  Lady  day  to  May' 
day\  and  fo  on  again  in,  like  manner  for  another  year. 
The  qiieftion  was.  Whether  this  gained  a  fettlement? 
•  And  the  court  were  of  opinion,  it  did  not;  for  they  faid 
the  hiring  muft  be  for  a  year.      Foley.  134. 

H.  1 1  G.  3.  Great  Salkeld  and  Lowiher,  Two  juftices 
removed  Catharine  Nichclfon  from  Great  Salkeld  in  Cumber- 
land to  Lowther  nn  the  county  of  IVefimorland :  And  the 
feffions,  upon  appeal,  confirm  their  order ;  fubjedl  to  the 
opinion  of  the  court  of  king's  bench,   on   the  following 

cafe. The  pauper  was  hired  to  IVilliam  Thompfon  of 

Hackth'jrpe  hail  in  the  parifli  of  Lowiher  from  Whitfuntide 
to  Ma'tinmafs ;  anH  again  was  hired  to  the  faid  Thompfon, 
at  Hackthorpe,  for  the  fucceeding  half-year  from  Martin- 
rnafs  to  the  IVhitfmitide  following;  and  in  purfuance  of 
thofe  hirings  ferved  the  faid  IVilliam  Thompfon,  at  Hack- 
thorps 
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ihorpe  aforefaid,  for  the  complete  year,  without  leaving 
her  fervice;  and  received  two  half  years  wages.  It  was 
further  dated,  that  the  ufual  cuftom  of  hiring  fervants  in 
Cumberland  is  from  half  year  to  half  year:  That  it  hath 
been  the  invariable  pradiice  of  the  quarter  fcflions  of  Cum- 
berland, as  long  as  can  be  remembered,  to  adjudge  that 
the  faid  hiring  for  two  fucceflive  half  years,  and  feivice  in 
purfuance  thereof  for  one  whole  year,  with  the  fame  per- 
fon  and  in  the  fame  place,  (hould  be  a  fettlement  un- 
der the  feveral  acts  of  parliament  made  relating  to  the 

poor. It  was  moved  to  quafti  thefe  orders,  as  here  was 

no  hiring  for  a  year.  Mr.  Wallace  was  to  have  fhewed 
caufe,  on  behalf  of  the  parifh  of  Great  Salkeld ;  but  he 
candidly  acknowledged  that  the  orders  could  not  be  fup- 
ported,  there  being  no  hiring  for  a  year.  Burrow's  Settl, 
Caf.  674. 

(2)  H.  24  G.  2.  JVincaunton  and  Cred:toTj.  A  boy  ofOeneral  hrmg 
17,  horn  \n  lVincautit:n,  offered  himfelf  to  ferve  ^awW'^P''" '^'""S 
Williams  of  Charletoi  Horethorne ;  who  hired  him  to  ferve 
him  in  hufbandry,  and  agreed  to  give  him  meat,  drink, 
wafhing,  lodging,  and  cloaths  Vv'hen  wanted  ;  but  no 
particular  time  was  agreed  on,  and  the  pauper  appre- 
hended his  mafter  might  have  been  off,  or  he  might  have 
gone  away  from  him,  at  their  plcafure:  Neverlhelefs  there 
was  no  agreement  for  that  purpofe.  The  boy  continued 
and  ferved  him  in  Charleton  Horethorne  two  years  and  an 
half.  By  the  court:  He  gained  a  fettlement  there,  by 
this  fervice.  A  general  hirmg  is  a  hiring  for  a  year.  And 
here  are  no  circumftances  in  this  cafe,  to  fliew  an  inten- 
tion to  the  contrary,  or  to  vary  it  from  the  general  rule. 
The  mere  apprehenfion  of  the  pauper  doth  not  do  it. 
Burrow's  Settl,  Caf.  299. 

E.  33  G.  2.  Handley  and  Berwick  St.  John's,  The 
pauper,  fettled  at  Handley^  happening  to  meet  Mr.  Jones, 
head  keeper  of  Rujhmcre  Lodge  in  the  parifli  of  Berwick 
St.  John,  who  had  then  lately  parted  with  one  Edcuard 
Hill,  who  had  been  for  many  years  one  of  his  fervants 
or  under-keepers,  at  the  wages  of  3I  a  year  and  a  keeper's 
livery,  befides  meat,  drink,  and  lodging;  the  faid  Mr. 
Jones  addrefTed  the  paup-r  thus,  Do  you  li4ce  the  life  of  a 
keeper?  Which  being  anfwered  in  the  affirmative,  he  faid 
further.  Then  go  into  Ned  Hill's  place,  and  you  (hall 
want  no  encouragement.  Accordingly  he  went,  and  con- 
tinued in  the  fervice  for  three  years,  and  received  three 
years  wages.  The  queftion  was,  Whether  this  converfi- 
tion  amounted  to  a  hiring  for  a  year,  fo  as  to  gain  a  fettle- 
ment ?  It  was  urged,  that  a  hiring  generally  is.  hiring 
Dd  3  fur 
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for  a  year,  and  that  the  law  knows  no  other  fcrvant  but 
one  for  a  year ;  and  that  this  has  an  exprefs  reference 
to  H/V^'s  fervice,  which  was  for  a  year  :  On  the  con- 
trary, it  was  argued,  that  here  was  no  aftual  hiring  at 
all;  and  none  can  arife,  bv  implication,  from  the  bare 
iervice  alo-ne  •■,  and  tt^at  the  reference  to  Ned  /////'s  fervice 
relates  to  Hi'Ts  work  only,  and  not  to  his  contrail.  By 
lord  Mansfild  and  the  court :  This  man  ferved  three  years, 
and  received  wages  accordingly.  But  it  is  ob]e(5l:ed,  that 
he  was  never  hired  at  all.  It  is  admitted,  that  if  he  was 
hired  at  ail,  it  would  by  law  be  a  hirii.g  for  a  year.  And 
upon  the  ilate  of  this  converfatinn,  it  is  a  clear  hiring  ; 
for  Hiil  was  a  hired  fervant.  And  therefore  it  was  ad- 
judgedy  that  the  pauper  thereby  gained  a  fettfement.  Bur" 
rsui^s  Seiti  Ccif.  502. 

M.  10  G.  3,  Bedjidd  z.x\i  Dedham.  The  pauper  Samuel 
Bolton  was  hired  to  yohn  Alafon  of  Dedham,  to  ferve  hiin 
in  the  bufinefs  of  a  plumber  and  glacier,  at  the  wagei  of  fi:i 
jhillings  a  week,  hoard,  ^''^^gi^it  o^d  vjajhing^  fum?ncr  and 
winter,  "He  ferved  under  t4iat  agreement  for  eleven 
tnonths  ;  when  his  matter,  having  taking  an  apprentice, 
informed  him,  that  he  muft  lodge  out  of  his  houfe.  Upon 
which,  the  pauper  demanded  6d  a  week  more  ;  alledging, 
that  he  v/ould  otherwife  quit  the  fervice.  He  continued 
to  receive  the  additional  6d  a  week  till  a^ter  the  expiration 
of  the  year.  And  the  pauper,  by  the  aforefaid  hir- 
ing, apprehended  he  was  bound  to  flay  with  hislnafter  a 

year. It  was  objeded,  that  here  is  nothing  dated   that 

imports  a  contrail  for  a  year  ;  and  confequently  the  pau- 
per was  not  bound  to  ferve  a  year,  whatever   he   himfelf 

might   apprehend   concerning  it. Unto  which  it  was 

anfwered,  that  a  general  hiring  is  a  hiring  for  a  year. 
The  mention  of  6s  a  week  is  only  to  afceitain  the  rate  of 
the  wages,  but  doth  not  mean  to  confider  the  fervice  as  a 
weekly  fervice;  and  as  the  wages  in  this  trade  are  higher 
in  winter  than  in  fumrner,  the  words  fummer  and  winter 
fnew  that  thts  was  ir.t  nded  to  be  a  co/.tinued  contract  for 
both  thofe  feafons  ;  and  that  by  fixing  the  v/ages  to  be  the 
fame  in  both,  it  was  underftood  by  both  parties  to  be  a 
contradl  for  the  whole  year.  But  it  is,  at  lealt,  an  inde- 
finite contradl  ;  and  an  indefinite  contract  is  a  contndc, 
for  a  year. — By  lord  Mansfield  and  the  court  :  There  muft 
be  a  hiring  for  a  year  ;  either  in  law,  or  in  exprefs  v/ords. 
The  words  do  not  exprefs  it :  And  here  is  a  circumftance 
ftated,  which  deftroys  the  prefumption  of  its  being  a  ge- 
neral hiring  for  a  year;  namely,  that  the  fervant  demanded 
an  additional  iixpence  a  wetk,  alledging  that  he  would 

othei- 
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otherwife  quit  the  fervice;  and  the  mafter's  complying 
with  this  demand  (hews  that  neither  of  them  at  tha^  time 
thought  the  contraiSt  originally  made  between  them  was 
binding  for  a  year.     Burrow's  Seitl.  Caf.  653. 

Al.  F4  (?.  3.  B  ijingjioke  and  Stockbtirlge.  The  pauper 
Aaron  A.exander  was  hired  to  one  Afichad  Nicholas  of  the 
parifh  of  IVanJion,  to  ferve  hirr^  as  a  bootketcher,  and  oc~ 
cafionaliy  as  a  pofl-chaife  driver,  no  term  for  whith  he  \szi 
to  ferve  being  mentioned^  He  went  accordingly  into  the 
fervice,  and  continued  in  it  for  one  year;  and  was,  during 
that  time,  found  by  his  mafter  in  meat,  drink,  and  lodg- 
ing there,  but  received  no  wage?  for  fuch  fervice.  He  was 
afterwards  hired  to  foh.i  Watts  o'i  Bafmgpoke  to  be  a  chaife 
driver,  but  no  term  was  mentioned  :  He  ferved  him  for  a 
year  there  ;  being  found  by  him  in  meat,  drink,  and  lodg- 
ing, but  received  no  wages.  He  thought  himfeif  at  liberty 
to  leave  either  of  thefe  maiiers  whenever  he  pleafed.  And 
feveral  witnciTes  proved  that  the  cuflomary  manner  of  en- 
gaging chaife  drivers  is  as  the  pauper  depofc-d,  and  that 
the  mafters  and  drivers  think  themfelves  at  liberty  to  part 

whenever    they    pleafe. Lord    Man:ji£ld    was    abfent. 

The  other  three  judges  were  of  opinion,  that  this  was  a 
fufficient  hiring  for  a  year.  A  general  indefinite  hiring  is 
a  hiring  for  a  year,  un'efs  fomething  appears  that  may  raife 
a  prefumption  to  the  contrary.  And  nothing  is  here  (fated, 
which  limits  the  hiring,  or  (hews  that  it  was  meant  to  be 
for  lefs  than  a  year.     Bur.  S<:it.  Caf.  759, 

_M.  16  C?.  3,  Mangotifidd  and  Bath  Eajlon,  The  pau- 
per was  hired  to  fohn  Giles  a  barber  in  the  parifh  of  St, 
"John  in  th€  town  of  Devizes^  to  ferve  him  as  a  journey- 
man barber;  who  was  to  give  him  meat,  drink,  and  lodg- 
ing ;  but  in  lieu  of  wages,  he  was  to  have  the  Chriji" 
wc/j-boxes  \  but  no  time  was  ftipulated  during  which  he 
fhould  ferve.  And  upon  thefe  terms  he  lived  with  him  for 
four  years  ;  but  thought  himfeif  at  liberty  to  leave  his 
mafter  when  he  thought  proper.  Afterwards  he  was  hired 
to  John  Bedford^  an  innkeeper  at  Mangotsjeldy  to  ferve  him 
Jn  his  flablej  who  was  to  find  him  meat,  drink,  wafhing, 
and  lodging,  but  no  wages  other  than  what  he  (hould  re- 
ceive as  perqu  lues  of  the  ftable ;  and  no  time  was  ftipulated 
during  which  he  (hould  ferve  :  And  he  apprehendeJ,  that 
his  mafter  might  have  turned  him  off,  or  he  might  have 
gone  away  from  him,  at  their  pleafure.  From  the  time 
that  the  pauper  began  to  ferve  the  faid  John  Bedford  to 
the  time  at  which  he  left  him,  was  fixteen  years.  Dur- 
ing which  time,  he  left  the  faid  John  Bedford  feveral  times 
9t  bis  pleafure.  But  from  the  time  of  His  iirft  going  into 
D  d  4  the 
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the  fervice,  be  was  with  the  faid  fohn  Bedford  two  years 
and  upwards  without  leaving  him  at  all  ;  and  at  the  end 
of  thcTaid  term  of  fixteen  vear?,  he  was  wiih  him  for  three 

years  together  without  interruption. The  counfel  who 

were  to  have  argued  this  to  be  no  fettlement  kt  Mangots- 
feld,  gave  up  the  point  as  infupportable.  Bur.  Set,  Cof. 
823. 

M.  16  G.  3.  Cavendfh  and  Clare.  The  pauper,  being 
s  journeyman  miller,  at  Mchaelmafs  1768,  let  himfelf  to 
Elizabdb  Siaininers  of  Clare  by  the  month,  at  the  wages  of 
8s  a  month,  and  was  at  liberty  to  depart  from  his  faid  fer- 
vice at  a  month's  wages,  or  a  month's  warning.  And  at  the 
time  of  hiring  it  was  agreed  between  the  pauper  and  the 
faid  Elizobetb  Stammers^  ihat  if  he  continued  in  her  fervice 
till  narvtil  time,  he  fhoiiiJ  be  at  liberty,  during  the  harvelt 
month,  to  let  himielf  to  any  other  perfon  for  the  harveft 
month.  He  continued  five  years  in  the  fervice  of  the  faid 
Elizabeth  Stammers,  and  during  that  time  co,nftant!y  let 
himfelf  to  fome  perfon  or  other  for  the  harveft,  and  re- 
ceived the  common  wages  of  8  s  from  his  faid  miflrcfs  for 
the  harveft  month  in  each  year;  and  paid  her  one  moiety 
of  the  wages  earned  at  fuch  h<)rveft,  annually,  and  during 
his  fervice  with  his  faid  mithefs ;  but  generally  at  the  end 
of  every  month,  and  fometimes  weekly,  received  his  wages 
of  8  s  a  month,  or  in  that  proportion.  And  he  confidered 
him.felf  as  a  n)onthly  fervant,  and  at  liberty  to  leave  his 
miftrefs  at  the  end  of  any  month,  on  payment  of  a  month's 
wages,  or  giving  a  month's  warning,  according  to  the  iirft 
agreement.  This  point  v^as  given  up  by  the  counfel  as  in-» 
defenfible;  the  faid  hiifing  being  only  a  hiring  by  the  month. 
/?z<r.  Set.  Caf.  819. 
Hiring  for  a  ^^^   ^,  25  G.  2.  Ham  2nd  Tuthury,     Rowe  pjr/ of  the 

wh^ch^was^thcn  P^tifh  of  Ham,  efquire,  hearing  that  the  pauper  was  a  likely 
pal!,  boy  to  fcrve  him  as  his  poliilion,  fent  to  the  pauper's  fa- 

ther to  have  him  upon  liking.  After  the  pauper  had  ferved 
Mr.  Port  eight  wet  ks  on  liking,  Mr.  Port  hired  him  for 
a  year  to  commence  from  the  beginning  of  the  faid  eight 
weeks.  He  ferved  Mr.  Po>t  in  the  faid  parifh  of  Ilatn  a 
*■  year  (including   the  eight  weeks)   and  ten  days  and  no 

longer.  By  Lie  Ch.  J.  This  cafe  differs  from  all  the 
farmer  cafis.  In  Lidn/y  and  Stroude,  the  firft  hiring  was 
conditional,  for  3  quaiter  of  a  year  upon  liking;  and  if 
they  did  like  each  other,  then  to  continue  for  a  year : 
Yet  it  was  holden  a  good  fettlement,  as  they  did  like  each 
other  ;  and  the  year's  fervice  was  performed.  In  New 
Windjor  and  Chipping  If'ycomb,  it  was  uncertain  till  the 
end  of  the  year,  whether  the  hiring  would  be  for  a  year, 

vet 
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yet  happening  fo  In  event,  it  was  held  good.  In  the  pre- 
fent  caie,  the  commencenient  of  the  hiring  was  eight 
weeks  after  the  boy  had  been  upon  liking,  with  a  retro- 
fpe6t  to  his  firft  coming  into  the  fervice.  Now  a  man 
cannot  ferve  from  a  day  path  Mr.  juftice  Fcjier  thought 
the  cafes  of  Lidney  and  Stroude^  and  of  Chipt>'nig  IVycorrb  and 
New  W.ndfor,  had  carried  the  matter  as  far  as  poflible ; 
and  if  they  were  new  quefticns,  he  fhould  doubt  of  thofe 
refolutions:  But  both  thefc:  were  hiring?  for  a  year,  pre- 
vious to  the  fervice  ;  and  the  conditions  were  performed. 
He  obferved  alfo,  that  the  fafcft  way  is  to  adhere  ftri(5\ly 
10  the  words  of  the  adl  of  parliament  ;  for  refinements 
upon  thefe  quetlions  have  produced  infinity  of  queftions 
and  difficulties.  And  the  court  were  of  opinion,  that  the 
pauner  bv  virtue  of  this  hiring  gained  no  fettlement  in 
Jlam.     Burrow's  Sntl.  Caf.  304. 

E,  17  G.  3.  Chf/J)!int  and  Hoddejdon.  Cafe  fperialiv 
iiated.  That  Anne  Hick'ey  vjunt  to  one  Mr.  Vtar\  at 
Hoddi'fdon  to  enquire  for  a  place,  where  (he  continued  for 
about  three  weeks  on  liking,  without  any  terms  being  talked 
of,  when  her  aunt  came  and  let  her  for  a  year  for  4  1  to 
commence  from  the  day  flie  firft  came  into  the  fervice  ; 
under  which  hiring  (he  ferved  a  year,  including  the  three 
weeks,  and  received  her  whole  year's  wages;  that  till  her 
aunt  came,  no  agreement  of  any  fort  was  made,  and  that 
fhe  thought  herfelf  at  liberty  to  go  to  any  other   place, 

if  one  had  offered, Wallace  was  to  have  (hewed  caufe 

in  fupport  of  this  hirinz,  but  acknowledged,  tiiat  after  the 
qafe  of  K.  v.  Ham  he  could  not  maintain  that  a  retro- 
fpeSive  hiring  was  good.      Cal.  Caf.  2^. 

(4)  T.  3  G.  Ranton  and  Haughiou.  Order  fpecially  Hiring  for  eleven 
ftated :  Jolin  Evans  was  hired  with  Rahh  Trubjhazv  of  '"o"'^*^*' 
Haughton  from  Ajh-lVednefdoy  till  Chr'ijhnas.,  and  ferved 
him  that  time.  Then  he  went  away  from  him,  and  ftaid 
with  his  father  in  Ranion,  for  about  a  week.  Then  he  re- 
turned to  the  faid  Ralph  TrubJhaiL\  and  was  ag-iin  hired 
with  him  fvir  1 1  months,  and  ferved  hini  the  faid  1 1 
months:  ^Ihen  departed  from  the  f^id  Ralph  T^rub/loaw^ 
and  took  his  cloaths  with  him,  and  was  abfent  one  week. 
Then  he  returned  to  the  faid  Ralph  Truhjbaw^  and  was 
hired  with  him  for  11  months,  and  accordingly  ferved 
him  ;  and  then  left  that  fervice,  and  went  to  his  father  in 
Ranton,  and  (laid  about  one  week.  Then  the  faid  yohn 
Evans  ferved  one  John  Sutton  of  Haughton  aforefaid  for 
about  three  weeks;  then  returned  to  Ranton  aforefaid,  and 
ilaid  for  about  a  week  :  And  then  returned  to  the  faid 
.John  Sutton,  and  hired  with  him  for  i  x  months,  and  ferved 
2  Within 
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within  a  foitiiight  or  three  weeks  of  the  laft  u  months ; 
where,  by  agreement  witn  the  faid  John  Suttan,  to  avoid  a 
fettlcnent  in  the  parifh  oi  Haugh.on  aforefdid,  he  lef^t  him, 
took  his  cloaths,  and  went  into  the  oarifh  of  Gmfally  and 
there  concinued  about  a  week  ;  then  return  d  to  the  faid 
yohn  Sutton^  and  continued  with  him  f^  long  as  to  rnake 
up  his  fervice  of  the  iaft  11  months  ;  and  three  weeks  be- 
fore Chrijlmas^  the  faid  'John  Evans  hired  himfelf  again  to 
the  faid  John  Suiton,  for  another  1 1  months,  and  ferved  hin^ 
from  that  time  till  within  three  weeks  of  Michaetmas  fol- 
lowing, and  then  cam€  away  and  married.  The  queftion 
was.  Whether  thefe  feveral  hirmgs  were  fufficient  to  oain 
a  fettlement  in  the  parifli  of  Haughion  ?  Parker  Ch  J.  faid, 
this  was  an  apparent  fraud,  and  different  from  all  the 
other  cafes.  Pratt  J.  faid,  I  doubt  we  muft  take  the  law 
to  be,  that  there  mull;  be  a  hiring  for  a  year,  and  a  fer- 
vice for  a  year  :  Heie  the  fefhons  have  f-oui  d  it  fpccially, 
and  there  is  neither  hiring  nor  ferwice  for  a  year  :  And 
fuppofe  a  man  that  lives  in  a  paril"h  incumbered  with  poor, 
hires  a  fervant  for  11  months  only,  purpolely.  by  way  of 
caution,  to  prevent  a  charge  upon  the  parifli,  the  intent 
is  lawful,  and  how  can  fuch  hiring  and  fervice  gain  x 
fettlement  ?  And  as  to  the  matter  of  fraud,  if  there  is  any, 
thejufticesof  the  peace  are  judges  of  that.  Eye  J.  was 
of  the  fame  opinion  of  Pratt  J.  (Potvis  J.  being  abfent)« 
Afterwards,  in  Eajur  term,  after  long  debate  and*  con« 
fideration,  the  opinion  of  all  the  court  was,  that  thtfc  hir- 
ings  and  fervice  in  the  parifti  of  Haughton  were  not  fuf- 
ficient to  gain  a  fettlement :  and  though  fuch  hirings  as 
in  this  cafe  do  defeat  fettlements,  yet  if  that  is  a  mifchief, 
it  is  to  be  remedied  by  the  legiflature,  and  not  by  the 
court,  which  is  to  judge  on  the  law  as  it  ftands.  Fol.  137* 
^tr.  83.     10  Mod.  392. 

T,  30  y  31  G,  2.  MilwichiTid  Creyton.  Thomas  Thacher 
was  hired  zt  AliliJuich  for  1 1  months  for  4. 1  10  s ;  and  it 
was  agreed  between  him.  and  the  mafter,  that  he  fliould 
give  in  a  month's  fervice,  beyond  the  II  months.  He 
ierved  the  u  months,  and  alfo  the  given- in  month,  ex- 
cept the  laft  three  days,  and  he  could  not  fay  whether  he 
ferved  them  or  not;  but  he  received  the  whole  4.I  10  s 
wages.  It  was  moved  to  quafli  thefe  orders ;  becaufe 
this  was  not  a  hiring  for  a  year,  being  only  for  ii  months; 
nor  a  fervice  for  a  year,  becaufe  three  days  are  wanting  at 
the  end  of  it.  But  the  court  were  very  clear,  that  this 
agreement  is  a  manifelt  contrail  to  ferve  for  a  year,  not- 
withftanding  the  form  of  expreflion  j  (which  by  the  way 
^hey  confidered  as  an  attempt  to  prevent  the  man's  gain* 
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ing  a  icjtlemcnt,  by  a  very  paUry  evafion.)  The  real 
quefti:>n  is  no  more  (han  whether  ii  and  one  make  12. 
Th-rt;  are  no  particul<ir  technical  words  neceliary,  to 
make  a  hiring  Toi  a  year.  The  fubftance  of  this  agree- 
ment is,  to  erve  1  x  nionths,  for  4I  los.  And  what  fig- 
nifies  the  variation  of  cxpreffion  ?  Every  contra(5l  to  ferve, 
is  a  contra6t  to  ferve  for  a  year,  unlefs  there  be  fomething 
to  explain  jt  otherwife;  and  certainly  there  is  nothing 
here  to  explain  it  otherwife.  And  no  a<Slion  could  have 
laid  for  the  wagps.  till  the  end  of  the  whole  12  months. 
And  as  to  the  fervant's  going  away  three  days  before  the 
end  of  the  year,  the  flate  of  the  fa<Sl  doth  not  fupport  the 
objedion.  He  could  not  fay,  whether  he  did  or  not. 
But  he  received  the  whole  4I  10s  wages;  which  at  lead 
feems  to  imply  the  mafter's  confent  or  permiffion.  Bur, 
SmL  Caf.  433. 

In  the  cale  of  Redkur?i  and  MurJIey,  E.  27  G.  3.  Caps  Hiring  and  fer- 
by    Durnf.  and  EoJ},  694.      Adjudged  that  no  fettlement  ^[^"J^j'^^"''^'* 
is  gjined  by  a  hiring  and  fervice  for  lefs  than  a  year,  tho' 
the  mafler  tell  the  fervant  at  the  hiring,  that  he  fhall  not 
belong  to  the  parifh,  and  the  feffions  ftate  fuch  contracts  to 
be  fraudulent. 

fs)    f^-  31  G.  2'  BiJJjop's  Halfield  and   Saundrldge.     A  Hiring  for  a  yea 
man   was  hired   from   Michaelmas   to    Afichaelmas^  for  5 1  wi'h  liberty  to 
wages,  with  liberty  to  let  himfelf  for  the  harveft  month,  J^^JI'J^j"^'//^^;, 
to  assy  other  pcrfon.     He  ferved  till  the  harveft  month,  and  fions. 
then   hired  for  that  month,   and   received    wages  for   it. 
During  that  month,  he  brewed  for  his  mafter,  and  lodged 
in  tiis  mafter's  houfe  at  Saundridge  during  the  whole  year; 
and  ferved  out  the  remainder  of  his  time,  and  received  iiis 
5  1  wages.      By  the  court :   This  is  in  eftedl  only  hiring  for 
1 1  months ;  and  the  harveft  month  is  the  principal  month 
of  the  year.      It  is  fafeft  to  keep  to  the  ftatute.     If  we 
allow  this,  we  (hall  not  know  where  to  flop.     Burrow's 
Sett  I.  Caf.  439. 

T.  i^G.  3.  Old  Sodbury  and  TVef^crlelgh.  The  pauper 
JV'lliam  /lyliff^  was  hired  for  a  year  to  Anne  TyUr  of  Old 
Sodbury  to  lerve  her  for  a  year,  but  at  the  fame  time  he 
told  her,  that  he  was  in  the  militia,  and  he  might  be  ab- 
fent  about  a  month  in  the  year  to  attend  on  that  duty,  but 
that  he  would  pay  a  man  to  ferve  in  his  place,  or  elfe  he 
would  make  her  an  allowance  out  of  his  wages  for  the 
time  he  fliould  be  abfent.  He  entred  accordingly  on  his 
faid  fervice  with  the  faid  Anne  TyUr^  and  ferved  her  till  the 
month  of  May  following,  and  then  joined  and  attended  the 
militia  for  thirty  days,  and  afterwards  returned  to  his  faid 
fervice  with  Ann(  Tykr^  and  continued  therein  until  the 

end 
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end  of  his  year,  and  then  made  her  an  abatement  of  8  s  out 
of  his  wages  for  the  time  he  was  abfent  out  of  his  fer- 
vice.  It  was  argued,  that  this   gained  no  fettlement, 

becaufe  here  was  no  hiring  for  a  year.  It  is  true  indeed, 
that  the  v/ords  are,  to  ferve  her  for  a  year ;  but  a  hiring 
for  a  year,  with  liberty  to  be  abfent  for  a  month,  is  really 
only  a  hiring  for  1 1  months ;  and  when  a  part  of  the  year 
is  excepted  out  of  the  original  contrafl,  no  fettlement  can 
be  gained.  Now  here  it  was  ftipulated  at  the  time  of  the 
hiring  ;  it  was  part  of  the  original  contract,  that  he  might 
be  abfent  about  a  month  in  the  year.  In  fupport  whereof 
was  ciied  the  cafe  of  Bijhip's  Hatjield^  where  liberty  for 
the  fervant  to  let  himfeU  to  any  other  perfon  during  the 
harveft  month   was  bolden  to  make  it  no  hiring  by  the 

year. Unto   which  it  was  anfwered,  that  this   was  a 

good  hiring  for  a  year.  It  is  pofuively  ftated,  that  he  was 
hired  to  yinm  Tyler,  for  a  year,  to  ferve  her  that  year. 
i\x\d  what  follows  is  not  repugnant  to  this  pofitive  ftate  of 
the  fact  :  It  amounts  only  to  an  agreement  to  difpenfe 
with  his  perfonal  fervice  for  about  a  month,  upon  the 
terms  he  propofed  in  cafe  fuch  an  event  fhuuld  happen, 
l^he  cafe  of  Bi/ljop's  Haifuld  was  a  hiring  from  MichaeU 
mas  to  Michaslmai^  with  liberty  to  let  himfelf  for  the  har- 
veft month  to  any  other  perfon  :  which  was,  undoubtedly, 
only  a  hiring  for  eleven  months,  and  no  relation  at  all 
fubiifted  between  the  matter  ajid  fervant  during  the  harveft 
month.  Whereas,  here,  it  was  contingent,  and  the  man 
was  to  ferve  the  whole  year  if  the  contingency  did  not 
happen.  And  he  actually  did  ferve  the  whole  year,  ex- 
cept thefe  thirty  days,  and  made  a  proportionable  abate- 
ment out  of  his  wages.  Here  was  an  alternative  :  It 
might  have  happened  that  he  had  not  been  called  out  to 
ferve  in  the  militia  within  the  compafs  of  bis  year.  —  Lord 
Mansfield  was  not  in  court.  Mr.  juftice  Ajhn  thought  this 
cafe  diftinguifhable  from  that  of  Bfijop's  Hatfield:  That 
abfence  for  a  particular  time,  with  the  mailer's  leave,  not 
agreed  for  at  the  time  of  hiring,  doth  not  diflblve  the  con- 
tract :  But  in  the  cafe  of  Blfljofs  Hatfield  the  original  hir- 
ir,g  was  with  liberty  to  let  himfelf  for  the  harveft  month  to 
any  other  perfon.  This  made  a  clear  chafm  in  the  original 
contraft.  It  was  plainly  a  hiring  for  lefs  than  a  year. 
In  the  prefent  cafe  a  man  is  hired  for  a  year,  to  ferve  for  a 
year,  but  mentions  an  event  that  might  happen  of  his  be- 
ing called  out  to  attend  his  militia  duty  :  And  told  his 
millrefs,  that  if  it  fhould  fo  happen,  he  would  either  pay  a 
man  to  ferve  in  his  place,  or  make  her  an  allowance  out  of 
bis  wages.     This  is  not  a  chafm  in  the  contradi,  but  a  dif- 

penfation 
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penfation  with  the   prefent  fervice. Mr.  ju^'ice  Pi^'i lies 

premifed,  that  ftttlements  ought  to  be  favoured  ;  and  that 
iTiilitia  men  ought  not  to  have  any  additional  hardfhip  pus 
upon  them,  if  it  can  be  avoided.  However,  he  could  not 
help  thinking,  that  the  cafe  of  Bijhop's  Hai/Ieid  was  very 
like  the  prelent  cafe,  and  that  the  abfence  was  as  much 
part  of  the  contrail  in  the  one  cafe  as  in  the  other.  If 
the  miltrefs  did  not  exprefsly  agree  to  it,  Cae  at  Icafl  ac- 
quiefced.  indeed,  in  the  prefent  cafe  the  fervant  agreed, 
either  to  find  a  fubfiitute,  or  to  abate  out  of  his  wages. 
Now  this  was  at  the  eledion  of  the  miftrefs :  And  (he 
difpenfed  with. his  abfence,  upon  an  abatement  out  of  his 
wages.  Upon  this  diftin6iion,  and  this  only,  I  would, 
for  the  advancement  of  fettlements,  diftinguifli  this  cafe 
from  that  of  BiJ})op's  HaifieUL — Mr.  juftice  JJlohurJi  faid, 
that  in  a  cafe  which  mioht  affeit  a  vaftrnumber  of  militia 
men,  he  was  for  leaning  in  favour  of  their  gaining  fettle- 
ments. And  he  thou«ht  this  cafe  to  be  diftinguifhable 
from  that  of  B'/hop's  Hatfidd.  7'hat  cafe  was  certainly 
no  more  than  a  hiring  for  eleven  months.  But  here  was 
an  alternative ;  it  might  happen,  that  the  fervant  fhould 
not  be  called  out.  Therefore  he  concurred  in  fuppouing 
the  fettlement.     Burroivs  Settl.  Caf.   753. 

E.  20  G.  3.  IVinchcomb  and  Chipping  I^  or  ton.  The 
pauper  hired  himfelf  in  the  parifli  of  Chipping  Njfion,  five 
weeks  before  A^Jichaehnas^  for  a  year;  and  at  the  time  of 
the  hiring,  it  was  agreed  between  him  and  his  maUer, 
that  his  wages  fhould  be  paid  weekly,  at  8  s  a  week,  and 
that,  being  a  ballotted  man  in  the  militia,  he  fliould  be 
abfent  for  the  month,  and  in  lieu  of  that  month  fiiould 
ferve  another  month  at  the  end  of  the  year.  He  was  ac- 
cordingly abfent  thirty  days  in  the  militia,  and  then  re- 
turned to  his  fervice,  but  he  only  continued  three  weeks 
of  the  month  which  was  agreed  to  be  ierved  in  lieu  of  his 
abfence  in  the  militia,  leaving  his  mafter  a  fortnight  before 
Michaelmas,  He  exprefsly  fwore,  that  he  did  not  ferve  his 
mafter  a  year  by  one  week.  It  was  objected,  that  this  was 
no  hiring  for  a  year,  nor  any  fervice  for  a  year,  at  Chip- 
ping Norton.  The  excepiioa  was  part  of  the  original 
contra(5l.  There  was  to  be  an  interval,  and  then  the  pau- 
per was  to  come  and  ferve  in  the  enfuing  month,  as  much 
more  as,  pieced  to  the  former  fervice,  would  make  up  a 
year.  But  a  hiring  under  the  ftatute  muft  be  for  a  whole 
year,  without  any  interruption  forefecn  and   ftipulated  for 

at  the  time  of  the  agreement.- Bv  lord  Mamfield  and 

the  reft  of  the  court  :   There  is  in  this  cafe  a  hiring  for  a 
year  \  and  there  1$  alfo  a  fervice  for  a  year,  if  it  were  not 

for 
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for  the  month's  abfence  in  the  militia.  A  fervice  muft  be 
for  a  continuation,  without  interruption,  or  adding  tooe- 
ther  broken  pieces  to  make  up  the  year.  But  here,  the 
agreement,  as  to  the  abfence  for  a  month  in  the  militia, 
was  only  what  would  have  been  implied,  and  what  the 
mafter  muft  have  confented  to.  The  year  was  completed 
five  weeks  before  Michaelmas,  and  the  additional  month 
agreed  for  was  only  in  the  nature  of  a  compenfation  for 
the  want  of  the  pauper's  fervice  while  abfent  in  the  mi- 
litia, and  equivalent  to  a  dedu<5tion  of  fo  much  wages. 
The  court  ought  to  lean  in  favour  of  fettlements,  and  the 
bad  confequences  would  be  very  extenfive,  if  we  were 
to  determine  that  a  man  fliould  lofe  his  fettlement  by  ferv- 
ing  his  country  in  the  militia.  We  are  all  of  opinion, 
that  this  is  a  good  fettlement  at  Chipping  Norton*  Dou" 
g/as.  376.     CaJ.  Caf.  94. 

M,  15  (j.  3.  FUckney  and  Empingham.  The  pauper 
Jofeph  Langton,  fome  little  time  before  Harborough  fair, 
hired  to  Henry  Hubbard  of  Fleckney,  from  that  Harborough 
fair  to  the  Harborough  fair  next  following,  being  one  year, 
at  the  wages  of  3I,  fubjedt  to  a  liberty  of  being  abfent 
eleven  or  twelve  days  in  the  fheep- (hearing  feafon,  and  to 
have  the  benefit  of  what  he  got  during  that  time.  He 
entered  upon  his  faid  fervice,  and  ferved  the  faid  Henry 
Hubbard  at  Fleckney  for  above  three  quarters  of  the  year. 
He  went  to  fhear  fheep,  in  the  feafcn,  for  about  eleven 
days,  and  ferved  the  faid  Henry  Hubbard  at  Empingham 
the  remainder  of  the  year.  He  received  to  his  own  ufe 
what  was  paid  him  for  the  (heep-fhearing,  over  and  befides 
his  wages  of  3 1.  One  day  in  the  feafon,  he  afked  his 
mafter's  leave  to  go  a  fheep-(hearing:  his  mafter  faid, 
he  was  going  out,  and  could  not  fpare  him  that  day  j  and 
in  con.fequence  thereof  he  did  not  go.  The  pauper,  dur- 
ing the  ftiearing  feafon,  returned  frequently  to  his  mafter's 
houfe,  and  did  what  work  was  to  be  do^ie;  and  his  mafter 
found  him  his  board  as  often  as  he  returned  home.  It  was 
argued,  that  this  was  not  a  hiring  for  a  year;  for  it  was 
part  of  the  contra6t  to  except  eleven  or  twelve  days  out 
of  the  year  :  like  as  in  the  cafe  of  BiPiop'i  Hatjield,  where 
hiring  for  a  year,  with  liberty  to  lethimfelf  for  the  harveft 
month  to  any  other  perfon,  was  holden  to  be  only  a  hiring 
for  eleven  months.  Unto  which  it  was  anfwered,  That 
this  ought  not  to  he  confidered  as  an  exception  out  of  the 
original  contra6^,  but  upon  the  foot  of  a  leave  of  abfence 
confented  to  by  the  mafter ;  like  the  cafe  of  the  militia 
man,  and  v\-jI  like  that  of  Bijhop's  Hatfield,  nor  within  any 
of  the  cafes  which  turn  upon  exceptions  out  of  the  original 
II  contxacl. 
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contra£^. — But  the  court  were  tinanimoufly  of  opinion, 

that  this  was  an  exception  out  of  the  contra£l  at  the  time 

pf  making  it.     They  held   it  to  be  part  of  the  contract, 

and  not  to  be  confidered  upon  the  foot  of  leave  of  abfcnce 

given  by  the  mafter  j  who,  being  bound  by  the  contra(5t, 

could  not  refufe  agreeing  to   it.     The  militia  man's  cafe, 

they  faid,  was  a  particular  cafe:  It  was  no  more  than  the 

law  would  have  implied.     And  it  was  determined  that  no  '' 

fettlement  was  obtained   under  this   hiring.      Bur.    Set. 

Caf.  791. 

(6)  T.   10  G.   3.     Neiv/?ead  znd  Holy  IJIand.     i^r^w<?j  Hiring fram 
DeiVTiey  was  hired   at  irhitfuntide  I'jb^]  to  Thomas  HllUt  whSunSi^** 
Holy  IJJand^  to  ferve  him  for  a  year  from  the  faid  Whltfun- 

tide  to  the  JVhitfuntide  following,  at  certain  wages.  She 
entred  upon  the  faid  fervice  accordingly  at  IVhitfuntide 
1767,  and  continued  therein  till  JVhitfuntide  1768,  whea 
fhe  received  a  year's  wages  from  her  faid  mafler  for  fuch 
fervice.  It  was  further  ilated,  that  it  hath  been  ufual  in 
that  country,  to  hire  fervants  from  TVhitjuntide  to  fVhit- 
funtide :  And  that  an  hiring  and  fervice  froni  IVhitfuntide 
to  JVhitfuntide  has  always,  by  the  contracting  parties, 
been  deemed  a  year's  fervice ;  and  agreeable  thereto,  the 
maflsr  hath  always  paid  the  fervant  a  full  year's  wages  for 
fuch  fervice,  without  any  diminution  thereof  or  addition 
thereto,  and  without  making  any  diftinflion  or  difference, 
whether  the  fpace  of  time  between  the  one  JVhitfuntide 
and  the  other  confrded  of  more  or  lefs  than  365  days. 
It  was  argued,  that  the  fpace  of  time  between  IVlnt- 
funtide  1 767  and  JVhitfuntide  1768,  being  lefs  than  a 
year    (by    16  days),  no   fettlement   was  gained    at   Holy  ' 

Ifland  by  this  hirir>g  and  fervice,  being  both  of  them  in- 
complete ;  and  though  the  court  have  fometimes  relaxed 
a  little  as  to  the  fervice,  yet  they  never  relaxed  as  to  the 

hiring. But    by    the   court;     There   is    no    cafe   thac 

proves  the  abfolute  neceffity  that  the  hiring  (hould  be  for 
exactly  365  da)s.  It  is  Rated  to  be  the  ufual  way  of 
hiring  fervants  in  that  country,  and  fuch  fervice  always 
deemed  to  be  a  year's  fervice.  Parifli  officers  are,  by 
the  43  £//s.  to  be  appointed  in  Eafter  week,  or  within 
one  month  after  EajUr  (which  is  a  moveable  fcaft) : 
Yet  they  are  confidcred  as  executing  the  office  a  whole 

year,  tho'  it  may  fall  fhort  of  365  days. And  it  was 

adjudged,  that  thrs  hiring  and  fervice  were  fufficient  to 
gain  a  fettlement.      Burrov/i  Settl.  Caf.  669. 

(7)  M.  1  G.  Peperharrow  2iX\di  Ft  en/ham.  A  perfon  is  Hiriogooe  or» 
hired  the  third  of  Oilober^  to  ferve  till  Michaelmas  follow-  few  days /hott. 
ing  J  an4  at  Michaelmas  the  mafler  fays,  ftay  two  or  three 

(lays 
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days  and  I  v/ill  pay  you.  It  is  faid,  that  this  was  ad- 
judged to  be  a  fett'ement,  becaufe  fraudulent ;  and  if  this 
were  allowed,  there  v/o/jld  be  no  fuch  thing  as  a  fettle- 
ment;  for  every  perfon  would  hire  a  fervant  two  or  three 
days  after  the  quarter  day,  purely  to  evade  the  ftatute. 
Cafes  of  SetiL  8o.  10  Mod.  293. — But  Mr.  Foley,  in  re- 
porting this  caf",  fays,  that  upon  confideration,  the  court 
were  all  of  opinion,  that  (his  hiring  was  not  fufficient  to 
gain  afettlement;  for  it  is  not  a  hiring  for  a  year  :  And  if 
we  once  go  out  of  the  act,  where  muft  we  flop  ?  And  in 
Sir,  83.  this  cafe  is  cited,  and  it  is  there  faid,  that  this 
was  held  to  be  no  feitlemenr. 

H.  5  G.  Coambe  and  IFefwoodhay.  Michaelmas  day  was 
on  Thurfday  ;  and  a  perfon  was  hiied  upon  the  Saturday 
following,  to  ferve  till  Michaelmas  :  And  it  was  held  to 
be  infufHcierit  to  gain  a  fettlement,  being  not  a  hiring  for 
a  year.     Sir.  14^. 

T.  3  G.  2.  K,  and  We/lwell.  A  man  was  hired  three 
tiays  after  Miihaelmos.^  to  ferve  till  Michaelmas  following  : 
The  juUices  held  this  to  be  a  good  fettlemer.t;  but  qualhed 
by  the  court.      l  Bamardi/i.   354- 

E.  ^G.  2.  SciJth  Cef  ney  znd  Coui/JJjourn.  At  Norihle^ich 
are  annually  held  two  meetings  for  the  hiring  of  fervants, 
the  one  on  the  JVeclnefday  before  Michaelmas^  the  other  on 
the  Wtdncfday  after.  The  pauper  was  hired  on  the  Wed- 
vefday  after  Michaelmas^  to  ferve  till  AiichaeUnas  following  j 
which  he  did.  It  was  urged,  that  this  being  a  hiring  ac- 
cording to  the  courfe  and  cuftom  of  the  country,  was  a 
fufFicient  fettlement.  But  by  the  court:  This  is  no 
fettlement  upon  the  face  of  it.  There  muft  be  a  hiring 
for  a  year,  and  that  cannot  be  difpenfed  with.  1  Sejj., 
Caf,   156. 

M.  14  G.  2.  Newton  and  Gouliffhorougl\  in  the  Wefi- 
riding  of  Torkjlnre.  Abraham  Greaves  tlie  pauper,  on 
JVedneJday  after  Martinmas  day,  being  the  14th  day  of 
November^  and  the  day  on  which  the  hri}  ftatute  f^ir  fcir 
the  publick  hiring  of  fervants  was  held  at  Knarefborcugh  in 
the  faid  riding,  was  hired  to  ferve  from  that  time  till 
Martinmas  day  following.  Which  fervice  he  performed 
accordingly.  By  the  court.  This  was  not  a  hiring  for 
a  year,  fo  as  thereby  to  gain  a  fettlement.  Burr  out's 
SctiLm.  Caf  157. 

M.  13  G.  3.  Navefl'ck  and  Siondon  Maffiy.  Cafe  fpe- 
cially  flated  by  the  feffions,  "  That  Thomas  Fair  the  pau- 
*'  per,  at  the  ftatute  fair  at  Ongar  in  the  county  of  Effex, 
*'  on  the  day  next  after  old  Michaelmas  day,  to  wir,  on 
*'  the  iiih  of  Q6iobir  1733,  hired  himfelf  to  Samuel  Polf- 

^^  ford 
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^^  ford  of  NaveJIock  in  the  faid  county,  to  ferve  till  the  old 
*'  Michaelmas  day  following  :  That  he  entred  upon  the 
**  faid  fervice,  and  continued  in  it  until  the  old  Michaelmas 
*'  day  followins;  on  which  day  he  received  his  wages,  and 
*'  quitted  the  faid  fervice:  It  appearing  to  be  according  to 
**  the  cuftom  and  ufage  of  the  country,  to  hire  fervants  at 
**  the  faid  ftatute  fair,  namely,  the  day  after  old  Michael- 
*'  mas  day,  in  the  manner  this  pauper  was  hired,  the 
*'  opinion  of  this  court"  [vi-z.  of  feffions)  "  is,  that  the 
*'  pauper  gained  a  fettlement  in  Nave/lock^  by  the  hiring 
"  and  fervice  above  ftated  ;  fubjedl  to  the  opinion  of  .the 
*'  court  of  king's  bench,  on  the  queftion,  whether  the 
*'  hiring  as  above  ftated  is  a  fufficient  hiring  for  a  year  to 
**  give  the  pauper  a  fettlement  ?"  It  was  argued,  that  this 
was  no  hiring  for  a  year.  It  is  a  day  fhort  of  a  year. 
The  afis  of  parliament  pofitively  require  a  hiring  for  a 
year,  and  a  ferving  for  a  year  ;  and  the  cuftom  and  ufage 
of  the  country  cannot  control  a  pofitive  asSl  of  parliament, 
—Unto  which  it  was  anfwered.  That  here  appears  to  be  a 
complete  hiring  for  a  year,  and  fervice  for  a  year.  But  if 
it  ftiould  be  admitted,  that  a  day  was  wanting  according 
to  abfolute  rigid  ftri£}nefs  of  computation,  yet  the  exprefs 
Hating  it  to  be  according  to  the  cuftom  and  ufage  of  the 
country  made  it  a   fufficient  hiringj  for  a  year  to  give  the 

pauper  a  fettlement. By  lord  Mansfield  (unto  which  the 

reft  of  the  court  alTented) ;  Inhere  muft  be  a  hiring  for  a 
year.  If  the  hiring  be  for  lefs  than  a  year,  it  will  not  do^ 
be  the  deficiency  ever  fo  little.  Two  days  or  one  day  fliort 
of  a  year,  are  equally  an  obje(f^ion  to  its  being  a  hiring  for 
a  whole  year.  Hiring  from  a  moveable  feaft  to  a  moveable 
feaft,  according  to  the  cuftom  of  the  country,  has  been 
determined  to  be  a  hiring  for  a  year.  And  here  they  have 
ftated  the  cuftom  and  ufage  of  the  country  to  hire  fervants 
in  the  manner  this  pauper  was  hired,  namely,  at  the 
ftatute  fair  the  day  after  old  Michaelmas.  If  this  ftiould 
be  taken  not  to  be  a  hiring  for  a  year,  there  can  be  no  fet- 
tlement gained  in  this  country  by  a  fervant:  For  all  fervants 
in  this  country  are  hired  as  the  prefent  pauper  was  hired. 
Therefore  it  feems  no  ftretch  to  confider  this  as  a  hiring 
from  Michaelmas  to  Michaelmas,  Burr,  Sit,  Caf,  719. 
Bott.   387. 

E,  17  G.  3.  Miiham  al,  Binham  and  Sydcrjione  cum  Ber- 
rner.  Charles  Dawfon^  being  legally  fettled  at  Syderjione^ 
applied  on  old  Michaelmas  day  to  J.  E.  of  Miiham^  to  be 
hired  by  him,  but  on  that  day  they  could  not  agree  about 
wages;  Dawfon  afking  eight  guineas  a  year,  and  the  other 
efFering  only  fix  pounds.     On  which  they  parted.     The 

Vol.  Ill,  E  e  .next 
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rext  day,  viz.  Oof.  nth,  between  two  and  three  o*cIock 
in  the  afternoon,  they  were  together  at  a  publick  houfe  in 
Milha,m,  when  J.  E.  afked  him  if  he  would  take  the 
wages  offered  him  the  day  before,  which  he  refufed ; 
but  after  fome  converfation  Daivfon  hired  himfelf  to  the 
faid  y.  E.  until  Michaehnas  following,  at  feven  pounds 
wages;  and  entered  his  faid  mafter's  fervice  on  tha  evening 
of  that  fame  day  nth  OcJ.  1771,  and  ftaid  in  his  fer- 
vice till  loth  O^.  following,  being  Michaelmas  1772. 
On  tht  drty,  his  mafter  not  having  finifhed  his  harveft, 
afked  Dowfon  to  flay  and  help  him  with  his  harveft  ;  and 
Diiufon  thought  himfelf  at  liberty  to  go  away,  yet  he 
(laid  with  his  faid  mafter  until  the  next  day,  to  wit,  nth 
O^ioher  at  noon  ;  when,  after  dinner,  he  afked  his  mafter 
for  his  wages,  who  paid  him  feven  pounds ;  and  Dawfon 
quitted  his  fervice,  but  did  not  afic  or  receive  any  recom- 
pence  for  his  additional  fervice.  The  court  were  clearly 
of  opinion,  that  Dawfon  by  this  hiring  and  fervice  gained 
a  fettlement  at  Milham.     M.  S.  Cal.  Caf,  19. 

T.  20  G.  3.  Leeds  and  Hanwood  a\.  Harwcod,  At  Otley 
in  the  county  of  Tork^  there  is  a  euftom  for  fervants  to 
hire  by  the  year  at  two  different  ftatute  days;  one  on  the 
Friday  before  old  Martinmas^  and  the  other  on  the  Friday 
next  after  old  Martinmas.  At  which  latter  ftatute  day, 
they  always  hire  till  old  Martinmas  day  following,  which 
by  the  euftom  is  confidered  as  hiring  for  a  year.  Old 
jidariimnai  ^z^y  in  1775,  was  on  a  Tusfday.  On  the  Fri- 
day following,  being  the  fecond  ftatute  day,  the  pauper 
hired  till  old  Martinmas  day  following,  and  fcrved  that 
time.  It  was  argued,  that  this  was  a  good  hiring  fo  as  to 
gain  a  fettlenvent.  And  for  this  was  cited  the  cafe  of 
Nave/iocky  where  a  hiring  at  a  ftatute  fair  held  on  the  day 
next  after  old  Michaelmas  day,  to  ferve  till  the  old  Michael' 
jnas  day  following,  fuch  hiring  being  ftated  to  be  ac- 
cording to  the  cuH:om  and  ufage  of  the  country,  was  held 
to  be  fufficient.  Unto  which  it  was  anfvvered,  That  it  is 
an  eftablifhed  point,  that  no  hiring  which  on  the  face  of 
it  appears  to  be  for  lefs  than  a  year,  is  fufficient  for  gain- 
ing a  fettlement.  And  in  the  cafe  of  Nave/lock,  as  there 
is  no  fraclicn  of  a  day,  and  as  the  word  ////  might  be 
conftrued  to  include  the  Michaelmas  day,  the  hiring  was 
confidered  as  for  a  complete  year.  —  Lord  Mamfield  waii 
abfent.  The  other  three  judges  held  this  not  to  be  a  fuf- 
ficient hiring  for  a  year.  And  Mr,  juftice  5tt//^r  faid,  there 
is  no  cafe,  where  a  hiring  upon  the  face  of  it  appears  to 
be  for  lefs  than  a  year,  in  which  the  court  has  held  that  a 
fettlement  was  gained  ;  And  it  would  be  dangerous  to 
16  make 
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make  a  new  precedent  of  that  fort. — And  the  Reporter 
takes  notice  of  the  cafe  of  SyderJJone,  and  fays,  that  in 
that  cafe,  a  hiring  en  the  iith  of  OSloher  1771,  till  old 
Michaelmas  day  1772,  was  held  to  be  a  fufficient  hiring, 
though  there  was  nothing  ftated  of  any  cudom  or  ufage. 
Douglas.  423.      Cal.  Caf.   100. 

M.  27  G.  3.  Beadiam  and  Skiplam.  Two  juftices  re- 
moved Elizabeth  the  wife  of  William  TVare,  from  Beadiam 
to  Skiplam.     The  feiBons  confirmed  the  order,  and  flated 

the   following   cafe. That  IVare  the  hufband  of  the 

pauper  at  old  Martinmas  iTJJy  being  then  unmarried, 
hired  himfelf  for  a  year,  and  ferved  that  year  in  Skiplam  : 
That  on  the  next  day  after  old  Martinmas  day,  [viz)  on 
the  23d  oi  November  1778,  being  then  alfo  unmarried,  he 
hired  himfelf  to  one  Barker  of  Natvton^  to  ferve  him 
from  thenceforth  until  old  Martinmas  day  follovjing  ;  and 
that  he  did  accordingly  enter  into  the  fervice  of  the  faid 
Barker  a  few  days  after  fuch  hiring,  and  continued  to 
ferve  him  at  Nawton  until  the  old  Alartinmns  day  following, 
on  which  day,  about  12  o'clock  at  noon,  he  received  his 
full  wages,  and  left  his  mafter's  houfe  in  the  evening  of 

the  fame  day. AJhhurft  J.     It  is  much  to  be  lamented 

that  there  is  fuch  confufion  in  fettlement  cafes ;  therefore 
whatever  the  lateft  determinations  may  be,  they  ought  to 
be  adhered  to ;  now  the  laft  cafe,  namely,  that  of  the  K. 
and  SyderJIone,  feems  to  correfpond  with  this  in  every 
point:  Before  that,  a  difiindtion  had  been  made,  as 
where  the  hiring  and  fervice  had  been  exprefsly  found  ta 
be  for  a  year  according  to  the  cuftom  of  the  country  ;  but 
in  the  laft  cafe,  no  fuch  diftindlion  was  taken;  fo  here 
there  is  no  cuftom  Hated  ;  and  *'  ?/«///"  muft  be  taken  to 
be  inclufive.  Therefore  there  was  a  hiring  and  fervice  for  , 
a  year,  for  he  entred   into  the  fervice  the  firft  day  of  one 

year,  and  ferved  to  the  firft  inftant  of  the  next. BnU 

ler  J.  The  only  queftion  is,  whether  Martinmas  day 
is  to  be  taken  inchfive  or  exclufive.  The  pauper's  huf- 
band was  hired  the  day  after  Martinmas  day,  to  ferve 
//'//  the  Martinmas  day  following.  From  the  moment  of 
the  hiring  he  became  the  fervant  of  the  mafter,  and  con- 
tinued in  the  fervice  till  Afrjrti?vnai  day  ;  then  does  the 
word  "  till"  include  the  day  ?  the  former  cafes  have  de- 
cided that  it  does ;  and  if  it  only  included  2.  fart  of  the 
day,  as  there  is  no  fraction  of  a  day,  the  fervice  would 
bs  complete. — Both  orders  qualhed.  Caf  by  Durnf.  and 
Eajl.  490. 

(8.)  ■/'.    X'i^An,   f eff^p  z\-\A  Miff  n den.   5rtrfl';  S'srwi  livcl  H!T:ng  wtth 
wi?lli  her  father  fgr  4   year  as  a  hired  fervsnt,  in  a   little  ©iie'sta'.her. 
E  e  2  cuttase 
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cottage  upon  the  wafte,  for  lo  s  a  year,^  befides  what  (h9 
could  get  by  her  fervice  and  labour.  And  whether  fhe 
gained  a  fettlement  thereby,  was  the  queftion.  And  the 
whole  court  held  fhe  did  ;  there  is  no  ground  of  fraud  ; 
for  it  was  to  live  with  her  father,  who  might  be  grown 
old.     FoL  142. 

y.  27  G.  3.  Thorpe  and  Chert  fey.  Jane  Filly  was  re- 
moved from  Thorpe  to  Chertjey  ;  the  feffions  confirmed  the 
order,  fubje6l  to  the  opinion  of  the  court  on  the  following 
cafe. — The  pauper  was  hired  for  a  year  to  Mr.  Shirley 
for  4I,  and  fened  that  year  in  Chertfey :  About  three 
weeks  before  that  fervice  expired,  her  father,  who  was  a 
day  labourer,  in  confequence  of  his  wife's  death,  came 
to  the  pauper,  and  applied  to  her  to  come  and  live  with 
him,  to  do  the  offices  of  a  fcrvant  for  a  year  in  the  parifh 
of  Thorpe,  and  offered  her  board  and  lodging,  and  fuch 
profits  as  fhe  could  make  by  keepirtg  fowls,  and  what  fhe 
could  earn  by  her  own  labour;  and  if  that  did  not  pro- 
duce as  much  as  fhe  got  at  Mr.  Shirley's,  her  father  was 
to  make  up  the  difference.  She  agreed  to  thofe  terms  and 
came  accordingly,  and  lived  with  her  father  at  Thorpe  for 
a  year  and  upwards,  during  which  time  (he  got  about  one 
guinea  and  a  half  by  keeping  fowls,  and  two  guineas  and 
a  half  by  goin^  out  charring,  and  taking  in  plain  work; 
and  at  the  end  of  the  year,  her  father  gave  her  10  s,  as 
an  additional  recompence  for  her  having  gone  with  him  to 

reap    in    the    harveft    month. Silvejler    and    Shepherd 

argued  in   fupport  of  the  order  of  feffions,    and    Palmer 

contra  was  flopped  by  the  court. JJhhu-rjl  J.     All  that 

is  neceflary  to  give  a  fectlement  under  thefe  flatutes  is, 
that  there  fhould  be  a  hiring  for  a  year  and  a  fervice  for  a 
year.  As  to  the  hiring  for  a  year,  it  is  only  neceflary  to 
read  the  words  of  the  cafe  to  determine  it ;  it  ftates  that 
the  pauper's  father  applied  to  her  to  come  and  live  with 
him  to  do  the  ojfjces  of  afrvant  for  a  year  on  certain  terms, 
v^bich  fhe  agreed  to,  and  that  fhe  came  accordingly  and 
lived  with  him  in  purfuance  of  that  agreement  for  a  year. 
The  objeciion  is,  that  this  is  no  hiring,  becaufe  the  fef- 
fions have  not  ftated  that  the  pauper  lived  as  an  hired 
fervant ;  but  there  is  no  occafion  for  the  feffions  to  flate 
that  cxprefsly,  if  it  fufficient'y  appear  from  the  terms  of 
the  contract;  now  in  the  prefent  cafe  that  does  appear. 
Then  it  was  objedled  that  the  contrail  was  not  binding; 
but  that  is  not  fo,  fhe  was  hired  to  do  all  the  offices  of  a 
fervant  for  a  year  :  The  terms  of  the  contrail  are  not 
fuch  as  would  enable  the  pauper  abfolutely  to  leave  her 
father's  fervice,  but  only  to  do  particular  work  for  her  own 

benefit : 
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benefit :  ftie  was  firft  bound  to  perform  all  his  work,  and 
confiftently  with  that,  (he  was  at  liberty  to  gain  as  much 
as  flie  could  earn  by  her  own  labour :  This  therefore  was 
a  good  hiring  for  a  year.  And  as  to  the  fervice,  the  cafe 
fiates  that  the  pauper  lived  with  her  father  in  purfuance  of 
the  agreement  for  a  year  :  This  is  by  no  means  like  the 
Fittviinjier  cafe,  for  there  tiiere  was  no  hiring  at  all  for  any 

time. Grofe  J.     In  order  to  gain  a  fettlement  by  hir-  ' 

ing  and  fervice,  there  muft  undoubtedly  be  a  hiring  for  a 
year  and  a  fervice  for  a  year.  But  in  the  hiring  it  is  not 
necefTary  to  ufe  technical  terms  j  the  word  ^'hiiing"  need 
not  be  itated  on  the  cafe  ;  it  is  fufficient  if  it  appear  that 
jhe  fervant  agreed  to  ferve,  and  the  mafter  to  pay  for  that 
fervice,  for  a  year.  Then  the  circumftance  of  the  father 
being  the  mafter  of  his  own  child  will  not  vary  the  cafe; 
this  was  not  a  hiring  generally  by  the  father  as  long  as  he 
lived,  but  a  hiring  for  a  year  exprefsly :  The  father  offer- 
ed the  pauper  certain  terms,  which  it  is  ftated  fhe  agreed 
to  accept ;  then  there  was  a  contract  between  them  for  the 
hiring ;  according  to  the  terms  of  this  contradt,  {he  was 
not  at  liberty  to  defert  her  father's  fervice,  fhe  was  only 
permitted  to  do  what  other  work  (he  could  confiftently 
with  her  father's  fervice,  and  her  earning  befides  that  will 
not  prevent  its  being  confidered  as  a  hiring  for  a  year. 
And  as  to  the  fervice.  It  is  exprefsly  ftated  that  the  pau- 
per lived  with  her  father  for  a  y^^^r  in  purfuance  of  that 

agreement. Both  orders  quafhed,     Caf.  by  Durnf.  and 

Eaji.  V.  2.  37. 

(9.)  T.   13  y  14  G.  2.    Kin(s  Norton  and  CtfW^w.  Hiring  to  be 
Mary  Cakut  was  hired  for  a  year,  to  fpin  yarn  at  i8  d  a  f„''fi'"^°o!k' 
Hone;  and  was  to  provide  herfelf  with  meat,  drink,  wafli-  done, 
ing,  and  lodging,  where  flie  pleafed.     She  fpun  for  her 
mailer  the  whole  year,  and   boarded   and   lodged   at  her 
matter's ,  allowing  2s  a  week  for  the  (iime  :  But  upon  her 
examination  ft^e  faid,  that  by  hercontradl  (he  thought  her- 
felf at  liberty  to  pby  or  be  abfent  from  her  work  as  long 
as  fhe  pleafed,  only  that  (he  was  not  at  liberty  to  work  for 
any  other  mafter.     By  the  court :  This  cafe  hath  all  the 
requifites  of  the  ftatute,  and  is  a  good  fettlement.     For  in 
fadt  here  is  a  hiring  and   a  fervice  for  a  year.     And  what 
her  apprehenfion  was,  or  whether  (he  was  paid  by  the  year 
or  by  the  quantity  of  her  work,  was  immaterial.  Str.  1 139. 
2  Sejf.  Caf.  146.      Burrow's  Settl.  Caf  152. 

H,  20  G.  3.  K.  and  Btrmingham.  The  cafe  fpecially 
ftated  was.  That  Thomas  Baker  was  hired  in  the  pariCi  of 
Ber?ninghami  by  John  Jennings  a  wood  fere w- maker,  for  a 
year,  good  earn  good  hire,  to  work  for  him  and  no  other 

E  e  3  mafter, 
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mafter,  to  make  fcrews,  at  fo  much  a  grofs;  and  this  was 
all  that  paiTed  upon  the  hiring:  That  perfons  are  often 
hired  at  Bermingham  under  the  terms  "  good  earn  good 
**  hire,"  the  meaning  of  which  is,  that  their  pay  is  to  de- 
pend upon  their  work.  Baker  had  no  wages.  He  was  to 
have  what  he  got.  If  he  got  nothing,  he  was  to  have  no- 
thing. His  mafter  had  no  bufmefs  but  that  of  a  fcrew- 
jnaker.  He  was  to  work  in  his  maftet's  fhop,  and  do  no 
other  work.  He  ferved  a  year  under  the  hiring;  and, 
during  the  year,  fometimes  lodged  with  his  mafter,  fome- 
limes  in  another  houfe  in  the  parifti ;  and  when  he  lodged 
v/ith  his  mafter,  he  paid  him  for  his  diet  and  lodging.  He 
fometimes  abfented  himfelf,  to  drink  or  play,  for  a  week 
or  fortnight,  and  never  afked  his  matter's  leave  for  fuch 
abfence.  His  mafter,  on  his  return,  was  angry  and  checked 
him,  but  always  received  him  again.  During  fuch  ab- 
fence, he  never  worked  for  his  mafter  or  any  other  perfon. 
And  it  is  generally  underftood  at  Bcrmi>^gham,  that  perfons 
hired  to  work  in  fhops,  under  the  above  terms,  may  occa- 
fionally  abfent  themfelves,  but  cannot   work  for  another 

mafter. The  court  was  of  op-nion,  that  this  was   a 

good  hiring  and  fervice,  fo  as  to  gain  a  fettlement.  Dou- 
glas.  319.     Cal.   Caf.   77. 

(10.)  £".  31  G'.  2.  Maccksfield 2iX\A  Sutton.  Jofeph  Bsw.r, 
a  baftard  child,  born  at  Sutton^  and  maintained  by  the  over- 
i'eers  of  Sutio/iy  was  hired,  with  the  confent  and  direction 
of  his  mother  (he  being  then  about  eight  years  of  ^ge), 
to  Macclesf.eld^  to  work  at  a  fi'ik  mill  there,  for  the  term 
of  three  years,  at  6  d  a  week  for  the  firft  year,  9  d  a 
week  for  the  fecond  year,  and  13  d  a  week  for  the  third. 
T  he  mafter  was  not  to  find  diet  or  lodging ;  <ind  the 
fervice  was  to  be  only  11  hojrs  in  the  fix  working  days ; 
and  all  the  reft  of  the  time,  as  well  as  on  Sundays^  he  was 
to  be  at  his  own  liberty  and  his  own  mafter.  He  continued 
three  year.'jn  the  faid  fervice;  but  within  that  time,  fre- 
quently abfented  himfelf  from  his  work,  fometimes  for  a 
whole  day,  or  longer,  at  other  times  for  feveral  hours  in 
the  day  ;  for  all  which  defaults,  dedu£lions  were  made  out 
of  his  wages.  He  lodged  the  whole  three  years  with  his 
mother  at  Macclesfield ;  who  received  his  wages  ;  which 
not  being  fufficienc  to  maintain  him,  the  overfeers  of  Sut- 
ton contributed  6  d  a  week,  during  the  whole  time  towards 
his  maintenance.  The  queftion  was,  whether  this  was 
iufficient  to  gain  a  fettlement  zt  Macclesfield F  By  lord 
Alansfield  Ch.  J.  Here  is  no  foundation  to  imagine  that 
this  can  be  a  fettlement  on  the  ground  of  an  apprenticelhip. 
The  ©nly  queftion  isj  whether  it  is  a  fettlement  as  a  hiring 
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for  a  year  and  fervice  for  a  year  ?  The  pauper  was  an  in- 
fant of  only  eight  years  of  age,  at  the  time  of  the  hiring. 
Therefore  he  was  not  bound  by  the  agreement,  indeed  he 
might  have  affirmed  it ;  (for  the  contratS^  of  an  infant  is 
rot  abfolutely  void,  but  only  voidable,  at  his  ov»'n  elec- 
tion :)  But  the  mafier  could  not  oblige  him  to  ftand  to  it. 
Then  as  to  the  contradi  itfeif,  it  was  only  to  ferve  eleven 
hours  in  the  day  of  the  fix  working  days,  but  during  all 
the  reft  of  thofe  days,  and  the  whole  Sunday,  the  fervant 
was  at  his  own  difpofal.  It  is  in  the  nature  of  a  contra6t 
from  week  to  week  ;  and  it  cannot  in  this  cafe  be  con- 
llrued  to  gain  a  fettlement ;  and  it  is  plain  the  parifli  of 
Sutton  did  not  underftand  it  in  this  light,  having  contri«' 
buted  to  the  child's  maintenance  during  the  whole  three 
years.  And  the  order  adjudging  it  to  be  a  fettlement  at 
./]</fla7^;_/5"t'/d' was  quafhed.     Burroiv's  Settl.   Caf.  ^:jS. 

T.  10  G.  3.  St.  Jgnes  and  Redruth.  The  father  of  the 
pauper  contracted  with  one  Mr.  Nanklvell  (the  pauper  be- 
ing then  15  or  i6  years  of  age)  for  the  pauper  to  work  at 
the  faid  Mr.  NaniiveU's  ftamps  fituate  in  the  parilh  of  St, 
j^gnes  (which  ftamps  are  mills,  wherein  feveral  labourers, 
men  and  boys,  are  employed  in  cleanfing  and  manufac- 
turing tin),  for  one  year,  at  the  yearly  wages  of  5  1.  in 
purfuance  of  which  contrait,  the  pauper  ferved  the  faid 
Mr.  Nank'ttjeU,  at  his  aforefaid  ftamps,  for  the  faid  year, 
by  working  therein  daily,  except  holidays  and  Sundays.^  ac- 
cording to  the  cuftom  of  tinners.  And  his  father  received 
his  wages,  as  he  had  occalion  for  it.  But  during  the  faid 
year,  the  faid  pauper  did  eat,  drink,  and  lodge  wiih  his 
father  in  the  faid  parifti  of  St.  Agne^.^  ferving  the  faid  Mr. 
Nankivell  at  his  ftamps  aforefaid,  and  in  no  other  capacity, 
nor  ever  became  a  part  of  his  mafter's  family, — It  was  ar- 
gued, that  the  pauper  did  not  hereby  gain  any  fettlement 
at  St.  Agnes.  ihat  this  is  rather  the  cafe  of  a  journeyman, 
than  of  a  hired  fervant.  He  was  refident  v/ith  his  father. 
He  was  his  own  mafter,  except  as  to  performing  the  ftipu- 
lated  limited  fervice  at  the  ftamps.  He  was  only  to  do  that 
particular  fervice.  The  mafter  had  no  right  to  employ 
him  in  any  other.  A^nd  Sundays  and  holidays  were  abfo- 
lutely his  own,  without  any  coniroul  from  the  mafter. 
This  contract  is  in  efFe6l  the  fame  as  that  in  the  Macdef- 
field  cafe  was  ;  there,  the  pauper  was  to  be  his  own  maf- 
ter and  at  his  own  liberty  the  whole  Sunday,  and  all  the 

reft  of  the  other  days  except  the  eleven  hours. But  by 

the  court :  This  was  an  intire  contradt  for  a  year,  with- 
out any  exception  contained  in  it ;  and  the  fervice  was 
according  to  the  cuftom  of  the  country.     The  difference 

£  e  4  is. 
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is,  where  the  exception  is  part  of  the  contra(S,  and  vvhera 
the  contrail  is  abrdute.  The  queftion  turns  upon  this 
<3i{lin£lion.  In  the  cafe  of  Maccleifield^  it  was  part  of  the 
original  contra^ :  Here  it  is  not  fo.  And  they  were 
unanimous,  that  the  pauper  by  this  hiring  and  fervice 
gained  a  fettlemenr.     Bur.   Set.  Caf.  671. 

H.  12  G.  3,  Buckland  Denham  and  Mells,  The  pau- 
per, at  about  17  years  of  age,  was  hired,  by  his  father,  to 
a  clothier  of  Buckland  Denham,  to  ferve  him  as  a  Ihearman 
for  five  years,  and  was  to  work  (hearman's  hours  only 
(which  are  uncertain)  :  It  was  underftood,  that  he  {hould 
be  at  his  own  libeitv  at  all  other  times.  The  mafler  was 
to  teach  h  m  the  bufinefs  of  a  {hearman.  He  was  to  have, 
for  the  fiffl  half  year,  the  weekly  v/a^es  of  3  s  ;  and  to  be 
advanced  6d  weekly  wages,  every  fucceeding  half  year ; 
and  was  to  find  himfelf  in  meat,  drink,  wa(hing,  and 
^  lodging.     He  ferved   his  mafter,    as  a  fhearrnan,    during 

the  faid  term,  according   to  the  faid  agreement ;  working 

the   fame  hours  as  his  mafter's  oiher  fliearmen   did. • 

It  was  argued,  that  this  cafe  falls  diredily  within  the  cafe 
of  St.  Jgries'j  and  confequently,  that  the  pauper  by  this 
hiring  and  fervice  gained  a  fettlement  in  Buckland  Der.ham, 
-  On  the  contrary,  it  was  infifted,  that  this  prefent  cafe 
difFers  eirentially  from  that  of  St.  y/gnes.  In  the  cafe  of  St, 
j^gnes,  there  was  a  hiring  for  a  year,  and  no  exception  in 
the  original  contradi,  of  holidays  and  Sundays.  But  here 
the  exception  was  in  the  original  contract.     And  this  is 

the  point  on  which  the  difiindiion  turns. And  by  the 

court :  This  is  not  a  good  hiring  for  a  year  j  bccaufe 
there  is  an  exception  in  it,  that  the  pauper  was  to  work 
fhearman's  hours  only,  and  to  be  at  his  own  liberty  at  all 
other  times.  But  if  the  contradl  be  an  abfolure  contraft 
for  a  year;  the  not  working  on  Sundays  or  holidays,  if  it 
be  the  cuftom  of  the  country  not  to  work  on  thofe  days, 
ought  not  to  binder  the  gaining  of  a  fettlement.  Burrotus 
Set,  Caf.  694. 

Hiring  condi-  ^n)    T.   6  ^  7  G.   2.     Lidney  and  Siroude,     Martha. 

tioaellj'.  Brewer  was  hired  to  Williamiyake  in  the  parifli  of  Sircude^ 

for  a  quarter  of  a  year  ;  and  if  her  mailer  and  fhe  liked  one 
another,  fhe  was  to  continue  for  a  year,  and  to  have  3  1 
for  her  year's  wages.  She  entred  into  the  faid  fervice,  and 
continued  therein  one  whole  year,  and  received  the  faid 
wages  of  3  1.  It  was  argued,  that  as  it  was  in  the  election 
of  either  party,  during  the  firft  quarter,  whether  flje  fliuuld 
continue  or  not,  fhe  confisquently  could  not  be  originally 
hired  for  a  year.  But  the  court  held  this  conditional  hiring 
to  be  a  good  hiring  for  a  year 3  fmce  the  niaflcr  and  flie  did 

like 
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like  one  another,  and  a  year's  fervice  was  aftually  per- 
formed under  it.      Burrcvo's  Settl.  Caf.  i. 

H.  8  G.  2.  New  Windfsr  and  Chepping  Wycomb.  Diana 
Brooks  was  hiied  to  colonel  Meyrick  at  Thorpe  r,  and  was  to 
go  Into  her  fervice  a  month  upon  liking;  and  was  to  have 
5I  a  year  wages;  but  was  to  go  away  from  her  faid  fer- 
vice on  a  month's  wages  or  a  month's  warning  on  either 
fide.  She  continued  near  two  years  in  her  faid  fervice, 
without  any  other  hiring;  and  received  her  wages  quar- 
terly. This,  by  the  unanimous  opinion  of  the  court,  is  a 
hiring  for  a  year  at  Thorpe:  And  fhe  gained  a  fettlement 
there.      Biirrozu's  Seltl.   Caf.  ig. 

H.  16  G.  2.  Jiherton  and  Barton.  Ralph  Harrifon  wzi 
hired  for  a  year  to  Thomas  Barlow  of  Barton^  at  4I  wages, 
payable  quarterly.  And  it  was  agreed  between  them,  at 
the  time  of  the  hiring,  that  either  of  them  fhould  be  at 
liberty  to  determine  the  contrad,  at  the  end  of  any  quar- 
ter of  the  faid  year,  on  a  month's  notice.  But  no  fuch 
notice  was  ever  given  by  either;  and  the fervant continued 
in  his  faid  mafter's  fervice  in  Barton  the  whole  year.  The 
fervant  declared  at  th6  time  of  the  hiring,  that  the  reafon 
of  the  faid  hiring  being  made  determinable  at  the  end  of 
everv  quarter,  upon  fuch  noiice  as  aforefaid,  was,  that  he 
would  not  be  hired  fo  as  to  lofe  his  former  fettlement.  But 
by  the  court  unanimoufiy  and  clearly  :  This  is  a  good  fet- 
tlement in  Barton.     Burrow's  Settl.  Caf.  203. 

N.  11  G.  2.  ,St.  Ebbs  and  Holyive/l.  Two  juftices  re- 
move Caleb  Guy  from  Hclyiuell  to  St.  Ebbs.  And  the  fef- 
fions  upon  appeal  confirm  that  order.  The  cafe  was,  the 
faid  Caleb  Guy  was  hired  to  Thomas  IVhite  of  Holywell  thus, : 
He  was  to  come  for  a  quarter  of  a  year,  and  to  have  after 
the  rate  of  20s  a  year ;  and  if  he  and  his  mafter  liked  each 
other,  he  was  to  continue.  He  did  continue  a  year  and  a 
half  above  the  faid  quarter,  without  any  further  or  other 
hiring,  and  received  his  wages  as  he  had  occafion  (or  them. 
It  was  moved  to  quafh  thefe  orders,  for  that  the  fettlement 
was  in  Holywell,  by  this  hiring  and  fervice :  For  a  condi- 
tional hiring  is  a  hiring  for  a  year,  provided  the  condition 
be  performed.  And  a  rule  was  made  to  fhew  caufe.  But 
no  caufe  was  ftiewed.  And  the  rule  was  made  abfoiute. 
Burrow's  Settl.   Caf.  289. 

T.  24  tff  25  G.  2.  Ozelworth  and  IFotton  under  Edge, 
Wtliiam  Hewett,  fettled  in  Ozelworth.,  agreed  with  Thomas 
Pulfor  of  IVotton  under  Edge^  cloth-worker,  to  ferve  hiai  ia 
the  faid  bufinefs  for  three  years,  at  fo  much  a  week.  He 
was  to  woik  12  hours  in  a  day  ;  and  if  more,  was  to  have 
a  penny  foi  each  hour  over.    Sixpence  a  week  was  to  be 

retained 
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retained  as  a  depofit ;  which  was  to  be  repaid  to  Heweii  if 
he  performed  the  agreement,  or  if  Palfcr  (hould  difcharge 
him  before  the  end  of  three  years;  but  to  be  kept  by 
Palfor,  if  Hewett  fhould  quit  the  faid  fervice  before  the 
end  of  the  faid  term.  And  it  was  underftood  between 
them,  that  Palfor  might  turn  Heivett  out  of  his  fervice  at 
any  time  during  the  term,  paying  him  the  fixpences  de- 
tained, Hewett  worked  under  the  agreement  for  about  fix 
months;  and  then,  being  ill,  abfented  himfv-lf  about  three 
months;  and  then  returned,  and  was  received  by  Palfor^ 
and  continued  to  work  for  him  under  the  faid  agreement, 
till  the  time  of  his  being  removed  by  the  order,  being  for 
about  three  quarters  of  a  year  after  his  return.  During 
the  whole  time,  Hevjett  lodged  in  the  parifh  of  Wotton 
under  Edge^  but  not  in  Pnlforh  houfe.  By  the  court :  This 
is  a  fettlement  at  Wotton  under  Edge,  Here  is  an  aflual 
hiring  for  three  years,  and  a  fervice  under  it  for  one  year 
and  a  quarter.  Befides,  the  two  juftices  removed  him 
whilft  he  was  actually  in  his  matter's  fervice.  Burrow's 
SettL  CaJ.  302. 
Hiring  by  im-  (i2)  £.  13G,  2.  IVandJworth  and  Putney.  A  boy 
plication,  came  to  live  with  Mr.  Falkner,  without  any  hiring  ;    and 

then  his  mafter  told  him,  that  if  he  flaid  a  year  and  behaved 
well,  he  would  give  him  a  livery  and  wages  the  next  year. 
He  lived  there  one  year  and  four  months,  and  received  a 
guinea  and  a  half  wages.  The  court  inclined  to  think,  that 
this  was  a  conditional  hiring,  and  that  the  boy's  fervice 
was  an  afTent  in  fail,  and  that  it  gained  a  fettlement;  but 
referred  the  matter  back  to  the  I'efiions  to  be  more  fully 
Hated.     2SeJf.  C.  188.  _ 

H.  2Z  G,  3.  St.  yames*:  in  Poole  and  Holy  Trinity  in 
Wareham.  Two  juftices  removed  Elizabeth  the  wife  of 
'James  Sampfon  and  their  five  children  from  St,  James's  in 
Foole  to  Holy  Trinity  in  {Varebam\  the  feflions  confirmed 
the  order,  and  ftated  fpecially.  That  it  was  proved,  that 
the  pauper's  hufoand  was  born  in  the  parifh  of  Beer  Regis, 
and  it  was  alfo  proved  by  the  pauper,  that  her  hufband 
was  abroad  beyond  fen  ^^  and  had  been  fo  for  two  years  paft, 
if  alive:  That  to  her  knowledge  he  lived  in  the  capacity 
of  an  oftler  with  Mrs.  Lee  in  Holy  Trinity  in  Wareham, 
fome  years  fince  deceafed,  for  about  two  years,  where 
(he  had  feen  him  brew ;  but  whether  there  was  any 
hiring  relating  to  fuch  fervice,  was  not  proved;  but  that 
(be  had  heard  her  hufband  fay,  he  was  fettled  in  the 
parifh  of  the  Holy  Trinity  in  IVareham.  In  fupport  of 
thefe  orders  it  was  infifled,  that  after  two  years  fervice, 
and  a  pofuive  declaration  by  the  hufband,  when  he  could 

be 
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be  under  no  influence,  the  court  would  prefume  the  fer- 
vice  performed  under  a  legal  hiring. — On  ihe  other  fide 
it  was  urged,  that  a  hiring  for  a  year  v/as  indifpenfably 
neceflary  to  a  fettlement,  whatever  number  of  years  fervice 
migbt  have  been  :  That  in  the  cafes  that  h5.ve'gone  fartheft, 
there  have  ever  been  fome  circumfiances,  though  flight, 
from  which  a  hiring  might  be  inferred  ;  that  the  nature 
of  this  fervice  afforded  a  fircng  argument  the  other  way, 
as  Jiothing  was  more  notorious,  than  that  it  was  not  ufual 
to  hire  oUIers  by  the  year :  But  that  nothing  could  fupply 
the  want  of  all  evidence  of  a  hiring;    that  K.  v.  TViyhill 

was   in   point, By  lord  Mamjield:   The  feflions  have 

drawn  their  conclufion,  that  be  was  hired  ;    and   I  think 

they  have  done  right. Buller  J.  Though  the  evidence 

is  flight,  there  is  nothing  to  contradi6l  it. IFilUs  and 

Jjlihurji  concurred.     Both  orders  affirmed.      CaU   Caf. 

14' 

(13)  M.  13  G.  Gregory  Stoke  and  Pitminjier.     A  young  Service  where 

woman  lived  with  her  grandmother  for  four  years,  on  an  "°  ^ontratt  ai 

D  •/  '  aBpear» 

allowance  of  meat,  crink,  walhing,    and  lodging.     But  * 

there  appearing  no  contract  betwixt  the  grandmother  and 
the  girl,  but  that  fhe  might  have  left  her  grand motir'.er  at 
any  time,  it  was  adjudged  not  a  hiring  within  the  ftatute, 
a  SeJf.C.  120. 

H.  ■^'^G.  2.  Corfe  Cajlle  and  TVeyhlll.  Order  fpecially 
{lated,  That  it  appeared  on  the  evidence  of  the  pauper  (the 
only  witnefs  produced  on  either  fide)  that  about  the  year 
1719,  one  Robert  Pyke,  efquire,  took  the  pcuper  (being 
then  about  8  years  of  age)  into  his  family,  from  charity, 
and  gave  him  meat,  drink,  lodging,  and  cloaths,  while 
he  continued  with  hina,  which  v/as  about  fix  years,  of 
which  the  four  laft  years  were  in  the  parifti  of  WeyhilL 
That  neither  at  nor  before  the  time  of  the  faid  Mr.  Pykei 
taking  the  pauper  into  his  family,  nor  at  any  time  after, 
was  there  any  contract  between  the  faid  parties,  in  relation 
to  the  pauper's  fervice  of  the  faid  Mr.  Pyke  or  his  con- 
tinuance with  him,,  or  to  any  wages  or  other  gratuity  to 
be  paid  him  for  the  fame.  That  during  his  continuance 
with  the  faid  Mr.  Pyke^  he  was  employed  in  running  of 
errands,  and  doing  whatfoever  the  faid  Mr.  Pyie  ox  hh 
fervants  thought  fit  to  bid  him.  That  no  wages  were  ever 
paid  or  given  to  him.  And  that  in  the  pauper's  appre- 
henfion,  he  was,  during  all  the  time  aforefaid,  at  liberty 
to  quit  the  faid  Mr.  P^ke^  or  the  faid  Mr.  Pyi^'to  turrt 
him  off,  as  either  party  fhould  think  fir. — The  feffions 
yere  of  opinion,  that  at  this  diftance  of  time,  a  hiring 

for 
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for  a  year,  between  the  faid  Mr.  Pyke  and  the  pauper  or 
his  father  ought  to  be  prefumed  ;  and  therefore  they  con- 
firm the  order  of  thelwo  juftices  for  fending  him  to  Weyhiil, 

' 'It  was  prged,  in   fupport  of  the  orders,  that  upon  a 

regular  fervice  for  above  a  year,  a  hiring  fbali  be  pre- 
fumed ;  that  wages  are  not  neceffary  ;  that  the  pauper's 
apprehenfion  doth  not  vary  the  cafe;  that  the  witnefs 
fpeaks  to  a  tranfadlion  when  he  was  but  eight  years  of  age  ; 
and  he  might  have  been  hired  out  by  his  father,  though 
not  by  himfelf. — But  by  the  court  :  It  is  clear  here  was 
no  hiring  at  all,  ro  contrad,  but  he  was  taken  out  of  cha- 
rity, a  child  of  eight  years  of  age,  to  run  on  errands,  and 
do  whatever  he  was  bid,  and  left  Mr.  Pyke  when  he  came 
of  14  years  of  age,  and  was  capable  of  doing  more  fervice. 
And  it  is  exprefsly  ftated,  that  there  was  no  contrail. 
Indeed,  where  there  is  a  hiring  dated,  the  court  will  pre- 

.  fume  it  to  have  been  a  regular  one>  unlefs  the  contrary 
appears;  and  that  was  the  cafe  of  Crtditcn  and  TFincaunton, 
H*  24  G.  2.  A  general  hiring  was  there  ftated  ;  but  here 
was  no  hiring  at  a!!. — And  both  the  orders  were  ouafned, 
Burroiu's  Settl.  Caf.  49  r. 

M.  4  G.  3.  St*  Peter's  and  Holy  Trinity  in  Dorchefter^ 
The  pauper  yohn  MiUvcoed  made  an  agreement  with  his 
flepfather,  to  live  with  his  ftepfather  in  his  houfe,  to 
work  with  him  at  his  trade  of  a  button-maker,  and  to  be 
paid  at  the  rate  of  one  penny  for  every  grofs  of  buttons  he 
ihould  make,  deducting  at  the  rate  of  5s  a  week  for  his 
meat,  drink,  wafhins,  and  lodging,  Under  this  agree- 
ment he  lived  with  him  four  or  five  years  in  the  parifh  of 
Holy  Trhiiiy.  It  was  urged,  that  this  was  a  hiring  for  a 
year  by  implication  ;  for  an  indefinite  hiring  is  a  hiring 
for  a  year.  By  lord  Mamfield :  This  is  the  cafe  of  a 
workman  hired  to  work  by  the  piece.  It  is  not  like  any 
of  the  cafes  where  there  was  a  hiring  for  a  year.  Indeed 
hiring  in  general  and  indefinitely  gives  a  prefumption  of  a 
hiring  for  a  year,  where  the  nature  of  the  fervice  and 
fubfequent  fadts  concur  to  render  it  probable  that  it  was  fo 
meant.  But  the  nature  of  the  prefent  fervice  is  quite 
otherwife.  It  is  very  clear  in  this  cafe,  that  there  was  no 
hiring  for  a  year,  expfefs  or  implied.     Burrow's  Scttl,  Caft 

■513.     Black.  Rep.  443. 

"What /J) all  be         Unkfs  fuch   perfon  Jhall  continue   and  abide  in  the  fame 
ieemea  a  fervice  /^^-.^/^^l     What  fiiall  be  deemed  the  fame  fervice  within  the 
meaningof  this  explanatory  itatute,  hath  been  much  con- 
troverted.    Concerning  which  there  have  been  the  follow- 
jag  refoiuticns: 

n  (i)  In 
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(i)  In  the  cafe  of  Dunsford  and  Ridgxu'ick,  M.  9  An.  Hiring  for  a 
Mr.  Foley  fays,  the  court  declared,  that  there  ought  to  be  JJ; ^ '."^/^J" 
one  intire  contradl,  and  one  intire  fervice  for  a  year,  pur-  r.or  under  rha 
fuant  to  that  contrad.     Foley  i^Z'     And  Mr.  5/t?fi^r^>',  ^anie  hmng. 
in  reciting  that  cafe,  fays,  it  was  then  held,  that  there  muft 
be  one  intire  hiring,  and  one  intire  fervice  in  purfuance  of 
fuch  hiring,  for  a  whole  year,  that  rauft  make  a  fettlement. 

Black. '^4^. But  it  muft  be  obferved,  that  this  was  not 

properly  the  point  in  queftion.  For  the  quellion  there  was, 
whether  a  hiring  for  two  half  years  {hould  be  deemed  a  fuf- 
ficient  hiring,  and  not  what  (hould  be  fufHcient  fervice 
under  fuch  hiring  ? 

We  proceed  therefore  to  the  cafe  of  the  inhabitants  of 
South  Moulton,  H,  10  P^.  A  maid  fervant  was  hired  for 
Haifa  year;  which  time  fhe  ferved  :  And  then  was  hired 
for  a  year,  and  ferved  half  of  that.  Rd-eby,  Turton^  and 
Gould  (Holt  Ch.  J.  being  abfent)  held  it  to  be  a  fettlement; 
becaufe  the  ftaiiite  defigned  only  that  the  party  fliould  ferve 
a  year.     L.  Raym,  426. 

Another  cafe  in  the  fame  term  was  that  of  Overtcn  and 
Sieventon^  which  was  thus  :  Bridget  Bayly^  before  the  251^1  • 
day  oi  March  1697,  was  a  fettled  inhabitant  in  the  parifh 
of  Overton  ;  and  on  or  about  the  faid  25th  day  of  Marchy 
fhe  contracted  with  one  'John  Orpwood  of  Stevenion^  for 
the  wages  of  20s,  to  ferve  him  from  the  faid  25th  day  of 
March  1697,  till  Michaelmas  then  next  foilov/ing;  which 
time  fhe  ferved  accordingly.  And  at  the  faid  Michaelmas^ 
the  faid  Orpziwod  contradled  with  the  faid  Bridget^  from 
the  faid  Michaelmas  for  one  year  enfuing,  for  the  wages 
of  30  s.  And  the  faid  Bridget^  according  to  the  laft-men- 
tioned  contra£),  remained  with  the  fiiid  Orpwood^  till  fome 
time  in  the  month  of  April  1698  ;  in  which  month,  by  the 
mutual  confent  of  the  faid  Bridget  and  Orpivoody  fhe  left 
her  fervice,  and  he  paid  her  the  proportion  of  wages  then 
due.  The  feflions  thinking  the  above-mentioned  hiring 
and  fervice  aforefaid,  continuing  for  the  time  of  more  than 
one  whole  year,  to  be  a  good  fettlement,  confirmed  the 
order  of  the  two  juftices  for  fending  her  to  Steventon.—— 
And  of  this  opinion  was  the  court:  And  the  orders  were 
confirmed.     Burrow's  Seith  Caf.  549. 

E.  I  G.  Brighiwell  and  IFeJihallam,  There  was  a 
hiring  and  fervice  from  three  weeks  after  Michaelmas  to 
Michaelmas^  and  then  a  hiring  for  a  year,  and  fervice  for 
II  months.  The  Ch.  J.  faid,  If  there  was  a  fervice  for  a 
year,  on  a  hiring  from  week  to  week,  and  then  a  hiring 
for  a  year,  and  ferving  for  forty  days,  that  he  (hould  ad- 
judge that  a  fettlement.     The  reafon  is,  becaufs  till  the 

laft 
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laft  ftatute  was  made,  a  hiring  for  a  year,  and  forty  days 
fervice,  made  a  fettlement ;  in  regard  that  the  hiring  for  a 
year  (hewed  that  the  perfon  was  not  Hlcely  to  become 
chargeable,  for  that  he  was  able  to  work.  So  forty  days 
is  a  good  fettlement  to  an  apprentice,  in  refpedl  to  his  fkiU 
and  art,  by  which  he  is  fuppofed  unlikely  to  become 
chargeable.  So  a  perfon  that  has  paid  parifh  dues,  or 
ferved  offices  in  a  parift,  gains  a  fettlement  by  forty  days, 
becaufe  he  is  fuppofed  a  perfon  of  fubftance,  unlikely  to 
become  chargeable.  But  the  late  a£l  requiring  fervice  for 
a  year,  as  well  as  an  hiring,  we  think  it  fufficient  if  the 
words  be  anfwered,  confidering;  this  with  the  defmn  of  the 
former  ftatutes.     i  ^ejf.  C.  87.     Foley.  143. 

M*  I  G.  2.  K.  and  Aynhoe.  The  pauper  was  hired  in 
B'lcejler  from  Chrtjimas  to  Michaelmas.,  and  ferved  till 
Michaelmas ;  then  was  hired  for  a  year,  and  ferved  till 
Midfummer,  And  this  was  adjudged  to  gain  a  fettlement 
in  Bicejier.  There  were  cited  for  it,  the  cafes  of  Overton 
and  Steventon,  and  of  Brightivell  and  IVeJihallam.  Lord 
Ch.  J,  Raymond  (z\Ay  the  cafe  of  Weflhallam  was  exprefs  to 
the  point,  and  he  would  not  break  into  it ;  but  if  it  had 
been  res  Integra^  or  a  cafe  not  adjudged  before,  he  fhould 
have  thought  it  ill.  Here  the  fervice  was  made  previous 
to  the  hiring  for  a  year.  The  greater  part  of  the  judges 
thought  this  cafe  to  be  againft  the  ftatute,  but  that  they 
were  more  ftrongly  bound  by  the  precedent ;  and  were 
unwilling  to  fet  afide  a  refolution  folemnly  adjudged, 
tho'  not  according  to  their  own  opinion.  2  ^ej[,  C,  iig. 
Fol.  144. 

M.  II  G.I.  Fifehead  Magdalen  7iV\i  JVe/l  Stower.  IVil- 
2iam  Trim  hired  himfelf  to  a  mafter  at  If^ejl  Slower.,  from 
Midfummer  to  Lady  day.^  being  three  quarters  of  a  year, 
for  40  s.  At  Lady-day.)  he  received  his  wages  of  40  s, 
and  left  his  mafter's  fervice,  and  then  went  to  his  father's 
houfe  in  IVeJi  Stoiver ;  and  in  about  an  hour  returned  to 
his  mafter,  and  agreed  with  him  for  a  year,  at  3I  10  s  a 
year,  and  lived  with  his  mafter  half  a  year,  in  purfuance 
of  the  fecond  agreement.  When  he  went  from  his  mafter's 
houfe,  he  had  no  cloaths  but  what  he  wore,  except  a  ftiirt, 
which  he  left  at  his  mafter's  houfe.  Ic  was  urged,  that 
this  was  no  fettlement,  for  that  there  fhould  be  firft  a 
hiring  for  a  year,  and  tlien  a  fervice  for  a  year  under  that 
hiring  :  Befides,  here  was  a  difcontinuance  ;  the  firft  con- 
tra6t  was  at  an  end,  before  the  fecond  contradt  was  en- 
tered upon ;  (o  that  it  was  not  a  continuing  in  the  fame 
fervice.  Lord  chief  juftice  Lee  faid,  he  remembered  the 
refolution  was  fiift  come  into  in  loid  chief  juftice  Parkers. 

time. 
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time,  that  a  hiring  for  a  year  and  a  fervice  for  a  year  were 
fufficlent  to  gain  a  fettlement,  though  all  the  fervice 
ihould  not  be  under  the  fame  contract ;  and  that  Sir 
Thomas  Pcivys  (who  was  juft  come  into  the  court)  very 
much  boggled  at  it :  But  now,  he  added,  the  rule  is  efta- 
blilhed,  that  if  there  is  a  hiring  for  a  year,  and  a  fervice 
for  a  year,  it  will  gain  a  fettlement,  though  the  whole 
fervice  is  not  under  the  firft  hiring.  And  in  this  cafe,  the 
abfence  for  an  hour,  which  was  only  to  confult  his  father 
about  a  new  contradl,  ought  not  to  be  looked  upon  as  a 
difcontinuance.  Upon  every  new  contraft,  there  is  a  fort 
of  difcontinuance.  The  laft  day  of  the  former  contract 
was  the  firft  day  of  the  fecond  fervice.  And  this  was 
only  an  hour's  abfence  within  the  fpace  of  that  fame  day. 
Therefore  he  remained  a  fervant  during  the  whole  time 
of  the  completion  of  his  year.  Burrow's  Settl,  Caf,  lib. 

H.  ij  G.  3.  Popham  and  Ellisficld.  Two  juftices  re- 
moved Samuel ptuipit  and  bis  wife  from  Popham  to  Ellisfeld\ 
the  feflions  confirmed  the  order,  and  ftated  fpecially  ;  thac 
the  pauper  was  hired  on  6th  December  1773,10  John  Dol- 
man of  Ellisfield  to  ferve  till  Michaelmas  1774;  that  he 
went  into  the  fervice  the  next  day,  and  continued  therein 
till  nine  o'clock  on  faid  Michaelmas  day,  when  he  received 
his  wages,  and  took  hiscloaths,  and  left  his  matter's  houfe 
'and  fervice  j  about  half  an  hour  afterwards,  his  matter 
came  to  him  and  defired  him  to  ftay,  but  the  pauper  afked 
more  wages  than  the  matter  was  willing  to  give,  but  faid 
he  would  fee  him  prefenily  at  Baftngficke  fair  held  that  day 
for  the  hiring  fervants :  That  at  the  fair  at  one  o'clock  he 
made  an  agreement  -with  the  matter  to  ferve  him  till 
7l^/V/;<j<'/?nflj  following,  and  went  into  his  fervice  that  evening 
and  continued  therein  for  three  months :  That  the  pauper 
thought  himfelf  at  liberty  to  hire  himfelf  to  any  other  per- 
fon  as  foon  as  he  left  his  mafter's  houfe,  and  (hould  have 
hired  himfelf  to  any  perfon  who  would  have  given  him 
the  wages  he  aiked  his  matter.-— —By  lord  Mansfield  and 
the  court :  There  is  not  the  difi^erence  of  an  iota  between 
this  cafe  and  that  of  Fifebead,  and  every  argument  ufed 
there  would  apply  in  the  prefent :  It  is  faid  there,  as  here, 
that  the  pauper  left  his  mafter's  fervice,  received  his  wages, 
and  was  abfent  fome  time;  he  might  have  hired  himfelf 
with  any  other  mafter  during  his  abfence  ;  upon  his  re- 
turn he  dees  not  agree  to  continue  the  old  fervice,  but 
makes  a  new  contra^  for  more  wages ;  there  was  therefore 
a  complete  abandonment  and  difcontinuance.  The  ground 
on  v/hith  the  court  went  in  that  cafe,  and  which  holds 
equally  ir.  the  prefent,  v/as,  that  the  hw  will  not  make  a 

frai^ion 
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fraction  of  a  day ;  and  the  reafon  and  juftice  of  the  cafe  is 
with  the  fettlement.  As  to  the  interruption  and  difcon- 
tinuance.  Chappie  J.  obferved  very  properly  in  Fifehead 
cafe,  that  upon  every  new  contradt  there  is  a  fort  of  dif- 
continuance,  and  that  the  law  of  conne6ting  two  hirings 
within  the  year,  which  was  now  fettled,  could  not  be  fup- 
ported,  where  the  firft  period  was  fufFered  to  elapfe  before 
the  fecond  contraft  was  made,  if  this  were  otherwife. 
Both  orders  affirmed.     Cal.  Caf.  4. 

E%  27  G.  3.  Tulgrave  and  Chipping  Warden.  On  a 
rule  to  (hew  caufe  why  an  order  of  leffions  fhould  not  be 
quafhed,  it  appeared  that  the  pauper  had  been  removed 
from  Chipping  Warden  to  Sulgrave^  and  that  the  juftices  at 
the  feffions  had  confirmed  the  order,  fubje<Sl  to  the  opinion 
of  this  court  on  the  following  cafe  ; 

The  pauper,  fubfequent  to  his  gaining  a  fettlement  at 
Sulgrave,  was  hired  the  latter  end  of  November  1785  to 
Jonas  Welch  of  Wormleighlon  till  Michaelmas  then  next  at 
61  10  s  wages.  Two  or  three  days  before  Michaelmas, 
the  matter  offered  him  the  like  fum,  for  the  year  enfuing, 
which  the  pauper  did  not  think  fufficient.  On  Alichael-  . 
mas  day  the  mafler  oft'ercd  him  feven  guineas,  and  they 
had  agreed  for  wages,  ail  but  the  expence  of  vvafhlng  : 
The  fervant  had  no  intention  of  leaving  his  mafler,  and 
he  believed  his  mafier  had  no  intention  of  parting  with 
him.  He  continued  in  his  mafler's  houfe,  and  did  what 
was  to  be  done  as  ufual,  but  without  any  obligation  ; 
Iodised  at  his  maimer's  houfe,  and  did  not  remove  any  of 
his  clothes,  or  offer  himfelf  to  any  other  mafler,  nor  did 
his  mafter  feek  after  another  fervant.  He  thought  himfelf 
at  liberty  to  have  left  his  mafter,  if  any  better  hiring  had 
offered.  He  did  not  agree  with  his  mafter  on  this  day  ; 
but  the  day  next  but  one,  being  the  fecond  day  after 
Michaelmas^  the  pauper  agreed  to  accept  the  feven  guineas 
as  before  oflered  him,  for  the  year  enfuing. 

He  did  not  expect  that  his  wages  were  to  be  due  on  the 
following  Michaelmas^  but  at  the  expiration  of  the  year, 
from  the  day  he  agreed  with  his  mafler  to  accept  the  feven 
guineas ;  and  he  continued  in  the  fervice  till  the  Whitfuri' 
tide  following. 

Galley^  in  fupport  of  the  order  of  fefHons,  contended  that 
the  two  fervices  at  WormUighton  could  not  be  coupled, 
becaufe  there  was  a  chafm  for  a  day.  This  queftion  de- 
pends upon  the  conflrudlion  of  the  8  &  C)  W.  3.  c.  30. 
which,  being  an  explanatory  ftatute,  cannot  be  extended 
beyond  the  words  of  it.  Although  it  has  been  determined 
that  a  fervant  may  gain  a  fettlement  by  hiring  and  fcrvice 

under 
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under  that  ftatute,  if  he  continue  in  the  fame  fervLe  dur- 
ing a  year,  though   it  be   not  performed   under  the  fame 
hiring^  yet  the  cuurt  has  always  been  ftrid  in  requiring  a 
continuation  of  the  fame  fervice.     And  if  there  be  an  in- 
terruption between  two  fervices,  even  for  an  inftant,  they 
cannot  be  joined  for  the  purpofe  of  giving  the  fervant  a 
f  ttlement.     In  the  cafe  of  the  King  v.  Fifehead,  P3urr.  S, 
C.  116,   Bott.  293.  where  the  pauper,  after  quitting  his 
mafter's   fervice,  returned   on  the  fame  day,  and  entred 
into  a  new  contrafi,  it  was  holden  to  be  no  difconuouance 
of  the  fervice,  becaufe  there  can   be   no  frailion  of  a  day. 
But  in  Wijhfo'd  v.  Bretford,  Bott.  270.    where  the  fervant 
returned  to  his  mafter  the  day  after  he  had  left  his  fervice, 
and  made  a  new   agreement,  it  was  determined   that   the 
pauper  did  not  gain  a  fettlement,  becaufe  there  was  an  in- 
terruption between  the  two  fervices.     It  appears  therefore, 
that  the  party  muft  be  in  the  capacity  of  an  hired   fervant 
during  the  whole  period  of  a  year.     Now  it  is  ftated  in 
this  cafe,  that  on  Mkhaelmai  day  the  pauper  did  not  agree 
with  his   mafter,  but  the  next  day  but  one  afterwards  be 
did  ;  fo  that  he  was  not  in  the  capacity  of  an  hired  fervant 
the  day  z\\.tx  Michaelmas  ^^y .    And  though  he  continued  to 
vvorlc  for  his  mafter  during  that  interval,  yet  the  fervice  of 
that  time  was  net  of  fuch  a  nature  as  could  be  joined  with 
the  preceding  and  fubfequent  ones;   for  the  pauper  ferved 
that  time  without  any  obligation  ;    and  hirings  which  are 
not  ejufdem  generis  cannot  be  coupled.  Burr.  S.  C.  280. 
The  agreement  on  the  Michaelmas  day  cannot  be  con- 
fidered  to  be  conditional,  in   the  firft  inftance,  fo  as  to  be- 
come akjclute  by  a  reference  from  the  time  when  the  con- 
tract  was  completed  ;    becaufe  it  is  exprefsly  ftated   that 
they  did  not  agree  at  that  time.     As  to  the  pauper's  hav- 
ing no  intention  of  leaving  his  mafter,   it  has  been  re- 
peatedly determined  tiiat  the  apprehenfion  of  the  pauper 
is  perfectly  immaterial.  Caldec.  81. 

Dayrell,  contra^  infifted  that  all  the  requifites  of  the  fta- 
tute  were  complied  with,  becaufe  there  was  a  hiring  for  a 
year,  and  a  fervice  for  a  year.  It  cannot  be  faid,  that  there 
was  any  difcontinuance  of  the  fervices,  becaufe  the  cafe 
ftates  that  the  pauper  did  not  depart  from  his  mafter's  fer- 
vice: He  not  only  continued  in  the  fervice,  but  he  had  no 
intention  of  leaving  it,  neither  had  the  mafter  any  inten- 
tion of  turning  h:m  away.  The  pauper  did  not  ceafe  to 
continue  in  his  mafler's  fervice,  becaufe  the  contract  was 
not  completed  till  the  fecond  day  after  MichaelmaSy 
lince  it  is  ftated  that  he  was  in  adual  fervice  and  worked 
during  that  interval  :  And  fuppofing  no  new  contract  at 
all  had  been  made,  the  fervant  might  have  Diaintained  an 
Vol.  Ill,  F  f  aaion 
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aflion  againft  the  mafter  for  his  fervice  on  a  quantum  me-* 
ruit.  All  thofe  cafes,  where  the  fervices  have  not  beera 
coupled,  have  turned  on  a  difcontinuance  of  the  fervice. 
In  the  Kifig  v.  Fifehead  there  really  was  an  abfefice,  for 
the  fervant  went  away;  and  even  there  the  court  held  it 
was  no  dHcontinuance.  And  as  to  the  cafe  of  Wijhford 
V.  Bretford^  there  was  clearly  a  difcontinuance,  for  the 
fervant  went  away  and  aftually  left  the  mafter's  fervice. 

JJ})kurJi  J.  I  think  this  was  a  good  fervice  in  Worm- 
le'ighton  according  to  the  authority  of  all  the  cafes  cited. 
All  that  the  ftatutes  require  is,  that  there  fhall  be  a  hiring 
for  a  year,  and  a  continuance  in  the  fame  fervice  for  a  year. 
Now  the  cafe  ftaces  that  in  November  1 785,  the  pauper 
was  hired  to  ferve  till  the  Michaelmas  following  ;  that  two 
or  three  days  before  Michaelmas  the  mafter  offered  him  the 
fame  wage?,  for  the  ntxt  year,  that  on  Michaehnas  day  he 
offered  him  feven  guineas,  and  that  on  the  fecond  day 
after  Michaelmas^  the  pauper  agreed  to  accept  the  (tven 
guineas,  which  had  been  before  offered  :  It  is  further  flated 
that  the  pauper  had  no  intention  of  leaving  his  mafter, 
and  that  he  did  all  his  mafter's  work  as  ufual.  And 
though  he  thought  himfelf  at  liberty  to  leave  his  mafter's 
fervice  on  the  Michaelmas  day,  and  that,  when  he  agreed 
with  his  mafter  the  fecond  day  after  Michaelmas,  he  con- 
fidered  that  the  year  was  to  be  computed  from  that  day, 
yet  there  was  a  good  hiring  and  fervice  for  a  year.  If  fo, 
the  only  queftion  is,  whether  there  was  any  difcontinu- 
ance ?  It  appears  from  the  cafe  that  there  was  not ;  for 
the  fervant  continued  in  the  fume  capacity;  he  did  his 
v/ork  as  ufual  ;  and  if  he  had  continued  to  ferve  for  half  a 
year  without  entering  into  any  new  contract,  he  would 
have  been  entitled  to  a  compenfation  for  fuch  feivice;  the 
\zw  would '  have  implied  that  he  continued  under  the 
former  agreement,  and  would  have  meafured  his  damages 
by  his  former  wages.  Then  he  muft  be  taken  to  have 
been  in  the  capacity  of  a  hired  fervant  during  that  time. 
This  is  like  the  cafe  of  the  King  v.  Cro/combe,  Burr.  S.  C. 
256:  There  the  pauper  was  hired  to  Dod^or  Lucy,  who 
lived  in  St.  Andrezus  for  a  year,  and  he  continued  with 
his  mafter  a  quarter  of  a  year  longer  without  coming  to^ 
any  new  agreement,  when  he  removed  with  his  mafter  into 
the  parifli  oi St.  Cnthbcrt,  where  he  continued  fix  months; 
there  was  a  fufficient  continuation  of  the  fame  fervice  (o  as 
to  2;ive  the  fervant  a  fettlement  in  St.  Cuthbert.  In  that 
cafe  the  fervant  was  as  much  at  liberty  to  quit  his  mafter's 
fervice  after  the  firfl  year,  as  the  pauper  in  this  cafe  was  or\ 
the  Michaehnas  day,  and  it  might  as  well  have  been  faid 
ihat  in  that  cfife  there  was  not  a  continuance  of  the  fame  (qt- 
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vice  :  But  there  the  pauper  gained  a  fettlcmcnt  by  his  fer- 
vice in  5^.  Cuthbtrt.     The  cafes  which  v/ere  cited  do  not 
apply;    for  one  was  determined  on  the  cjround  of  there 
being  no  fraftion  of  a  day,  and  in  the  other  there  v/as  a 
total  difcontinuance  of  the  fervice  ;  and  though  the  fervice 
was  only  difcontinued  for  a  day,  it  could  not  be  coupled 
with  thefubfequent  onefoas  to  give  the  pauper  a  fettlenient. 
Gro(e  J.    I  agree    with  the  counfel  who  argued   a'^ainfc 
the  rule,  that  iwo  fervices  cannot  be  joined  if  there  be  a 
crhafm   between  them,   or  if  they  be  not  ejufdem  genrris  : 
But  in  the  prefent  cafe  there   was  no  chafm,  and  the  fer- 
vices were  ejufdejn  generis,     Firft,  as  to  the  fuppofed  inter- 
ruption :    it  is   ftated,   that  the   pauper   was    hired   from 
November  till  the  Michaelmas   following,  and  that  on  the 
Michaelmas  day  his  mafter  offered  him  feven   guineas  for 
the  next  year,  which  he  did  not  agree  to  accept  till  the 
fecond  day  after  Michaelmas :  But  I  think  that  the  moment 
he  agreed  to  take  the  feven  guineas  he  confented  that  the 
year  fhould  commence  from  the  Michaelmas  day  when  the 
offer  was  firft  made.     Then  as  to  coupling  the  fervices  : 
It  was  determined  foon  after  the  pafling  of  the  flatute  of  8 
y  9  ^^.  3.   c.  30.   in  the  cafe  of  the  inhabitants  of  S:uih 
Moulton,  Lord   Raym.  426.  that  a  fervicp  for  half  a  year 
under  hiring  for  a  year  might  be  joined  v.'ith  a  fervice  for 
another  half  year  under  a  hiring   for  half  a  year,   becaufe 
they  were  ejufditn  generis:  So  here  the  firft  hiring  and  fer- 
vice from  November  till  the  Michaelmas  following  may  be 
coupled  with  the  fubfequent  one,  as  they  are  bo'.h  of  the 
fame  nature.  Rule  abfolutev  CaJ.  by  Durnf.  and  Ea/i.  778. 
M.  22  G.  2.    Wrinton  and  Chewjioke.     Anne  Sjo/kes,  the 
pauper,  when  13  years  of  age,  went  into  Chew  Magna  to 
the  houfe  of  her  aunt;  and  fion  afterwards  went  to  lVin~ 
ford^  and  worked  with  one  Nicholas  IValker  clothworker, 
in   the  bufinefs  of  burling  cloth?,  by  a  weekly  hiring  or 
agreement  at  the  weekly  wages  of  £  s  6d  each  week  in  the 
wititer,     and    2s  each   week   in    fummer.     On   Saturday 
in  each  week,  Nicholas  Walker ■  wh^n  he  paid  the  pauper 
her  wages  for  that  v/eek,  faid  to  her,  that  fhe  ihould  come 
the  week  following.     Which  flie  accordingly  did,  and  re- 
newed the   contract  for   the  week  enfuing,  in  ihe  fame 
method.     She  continued  to  work  with  the  faid  Nicholas 
Walker  in  Winford^  in  the  manner  abovefaid,  for  a  year 
and  an  half;  but  during  all  that  time,  coi^ftantly  returned 
in  the  evening  and   lodged  at  her  aunt's  in  Cheio  Alagna^ 
and  alfo  refided   with  her  aunt  there  on  Sundays.     On  the 
laft  Saturday  of  the  (aid  fervice,  the  pauper  covenanted  to 
ferve  the  faid  Nicholas  Walter  for  a  year,  at  1 1  ics  wages i, 
entered  immediately  into  the  faid  krvice,   anj   continued 
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therein  eleven  months  in  WinfonL  By  the  court:  The 
pauper  did  not  acquire  a  lettlen.ent  by  this  fervice  in  Win- 
ford.  For  tho'  a  lubfequent  fervice  for  lefs  than  a  year, 
performed  under  a  hiring  for  a  year,  may  be  coupled  to  a 
prior  fervice  which  was  not  performed  under  a  hiiing  for  a 
year,  provided  it  be  a  continuance  of  the  fame  fervice; 
yet  the  fubfequent  fervice  cannot,  in  the  prefent  cafe,  be 
coupled  vi^ith  the  former,  becaufe  the  former  hiring  was  not 
of  the  fame  kind  with  the  latter:  The  former  was  as  a 
day  labourer,  or  we-rkly  labourer  at  moft  ;  not  as  a  hired 
fervant,  who  is  part  of  the  maftcr's  family.  Burrow' i  Settl. 
Caf.  2S0. 

H  6  G.  2'  Undirbarrow  zn^  Bradley- Field  v.CroJihwaite 
and  Lythe.  Two  juftices  nuke  an  order  for  the  removal 
of  Jnne  Kcllet  from  the  townfhip  of  Vnderbarroiv  and 
Bradley-Field  to  the  townfhip  of  Crojihwaite  and  Lythe. 
The  feffions,  upon  appeal,  dilcharge  that  order,  and  ftate 
fpecially  :  That  the  pauper  Anne  Kellet  hired  herfelf  at 
Chriflmas  to  John  Thon/pfcn  of  Cro/ihwiite  and  Lythe  till 
Whitfuvt'ide  then  next  following  ;  which  time  fhe  ferved. 
At  the  fame  Whitfuntide  (he  hired  herfelf  to  the  faid  John 
Thonipjon  for  one  year,  and  continued  in  the  faid  fervice  till 
the  beginning  of  March  following,  when  fhe  and  her 
maimer  parted  by  confent.  The  feffions  were  of  opinian, 
that  the  faid  Amie  Kcllet  gained  no  fettlement  by  the  faid 
fervice  in  Cr'Jlhwaite  and  Lythe,  and  therefore  qualhed  the 
order  of  the  two  juftices,  fubjecl  neverthelefs  to  the  opi- 
nion of  this  court.  It  was  moved  to  quafti  the  order  of 
fefiions,  and  to  affirm  the  original  order  ;  for  that  there 
was,  upon  the  ftate  of  the  fa£ts,  a  hiring  for  a  year  and  a 
fervice  for  a  year,  when  both  were  coupled  together  ; 
though  indeed  the  firft  hiring  was  for  lefs  than  a  year,  and 
the  fccond  fervice  was  likewife  for  lefs  than  a  year.  On 
(hewing  caufe,  it  was  urged,  that  the  two  leading  cafes  of 
S  uth  Moultom.x\A  of  Overton  and  Steventon  were  determined 
upon  fa6ls  prior  to  the  explanatory  ftatute  of  the  8  t3'  9  IV. 
before  which  ftatute,  a  hiring  for  a  year,  and  a  fervice  for 
40  days,  gained  a  fettlement.  And  it  was  obferved,  that  in 
the  cafe  of  ylynhoe,  lord  Raymond  and  alfo  Mr.  juftice  Page 
declared,  that  if  it  had  been  then  res  integra,  they  fhould 
have  adjudged  it  to  be  no  fettlement  in  Bice/ler :  And  nov/ 
it  appears  to  be  fo;  as  the  two  fuppofed  precedents  were 
in  fa£l  no  precedents  at  all,  being  prior  to  the  ftatute  of 
the  8^9  IV.  By  the  court:  The  authority  of  thefe 
cafes  will  be  juft  the  fame,  whether  the  facts  were  prior  to 
the  ftatute  or  not :  Becaufe  the  court  determined  them  as 
upon  fads  fubfequent  to  the  ftatute.  And. there  having 
been  many  4!eterminations  the  other  way,  the  court  weie 
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unanimoufly  of  opinion,  that  for  the  fake  of  certainty,  it  is 
beft  to  adhere  to  fettled  dcterminatiuns.  Though  there 
might  be  room  for  grciit  doubt  upon  this  point,  if  the  mat- 
ter were  again  open;  yet  the  ivlc  JIare  dedfis^  is  always 
proper,  and  efpecially  in  thefe  cafes  of  fettlements.  And 
tlie  order  of  feflions  was  quafhed,  and  the  original  order 
affirmed.  Burroivs  Settl.  Caf.  i^x^  [Note,  Upon  fearch- 
ing  the  records  it  hath  appeared,  that  the  cafe  of  BriiJget 
Bayly  was  after  the  explanatory  ftatute  of  the  8  ^  g  IV. 
And  the  miftake  did  arife  from  the  errors  of  the  feveral  re- 
porters of  that  cafe,  as  to  the  particular  times  of  her  hiring 
and  fervice.  The  other  cafe,  viz.  of  South  Moulton^  is  not 
to  be  found  upon  the  file  :  And  the  report  thereof  in  lord 
Raymond  is  fo  very  imperfeul,  that  nothing  can  with  cer- 
tainty be  concluded  from  it.  Sir  James  Burrow  takes  no- 
tice, that  it  is  not  impoffible  that  this  cafe  of  South  Moul- 
lon  may  be  the  very  fame  with  that  of  Overton.  Which 
conjecture  feems  to  be  fupported  by  this  obfervation,  that 
the  reporters  of  both  the  caies  exprefs  that  Holt  chief  juf- 
tice  was  abfent.  And  there  was  no  other  determination  in 
that  term,  according  to  ihe  reports  thereof  in  lord  Raynioy-d^ 
wherein  it  doth  not  exprefsly  appear  that  Holt  chief  jullice 
was  prefent.J 

H.  20  G,  3.  Ulverjicn  againft  Underbarrozu  and  Bradlev- 
field.  Two  juftices  remove  Thomafm  Hallhead  from  tne 
townfhip  of  JJlverjhn  in  the  county  of  Lancailer^  to  the 
townfhip  of  TJnderbarrow  and  Bradiey-Fieil  in  the  county 
of  Weft mor land.  The  feffions  upon  appeal  confirm  that 
order,  and  ftate  fpecially.  That  Thomajin  H.dlbcad^  being 
fettled  in  the  townfhip  of  Underharnw  and  Bradley-Field 
by  a  derivative  fettlement  from  her  father,  was  hired  for  a 
year  in  the  faid  townftiip  oiUnderb arrow  and  Bradler  F-eldy 
from  lyhitjuntide  ij-jo  to  fVbitfuntide  177  1 ,  to  one  ^wr- 
roWf  for  the  yearly  wages  of  iB  s  ;  where  (he  lived  with 
him  under  this  hiring,  till  the  lith  of  Aiay^  being  old 
May-day  1771  :  That  her  mafter  then  removing  to  a  new 
farm  in  the  townfhip  of  Strickland  Rogcr^  carried  her  with 
him  ;  where  flie  Itrved  feven  days,  which  completed  her 
year,  and  received  her  v/ages  :  1  hen  ihe  again  hired  her- 
lelf  to  tf)e  fame  mafter  for  another  year,  from  JVhitfuntjde 
lyyi  to  If  hitjuntide  1772,  for  the  wages  of  25s  ;  and  un- 
der this  laft  hiring  flie  coniinued  with  him  in  St'ick!ani 
R'ger  from  tVhitjuniide  xyjl  till  Candlemas  following, 
when  by  mutual  confent  fhe  quitted  her  fervice,  and  re- 
ceived her  wages  up  to  that   time. In  (upport  of  the 

orders,  it  was  endeavoured  to  diftino-uifh  thts  cafe  from 
that  of  Crojjcombe,  where  the  pauper  having  been  hired  for 
a  year  in  one  patifh,  and  having  lived  that  year  there,  and 
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received  his  wages,  continued  a  quarter  of  a  year  longer, 
and  then  went  with  his  mafter  into  another  parifh,  and 
lived  with  him  there  fix  months,  without  coming  to  any 
new  agreement ;  and  the  court  held  that  he  was  fettled  in 
the  laft  parifti :  Which  cafe  was  argued  on  the  ground  of 
there  being  no  interruption,  no  new  contra£l,  but  a  conti- 
nuance and  prolongation  of  the  term  of  fervice  under  the 
firft  hiring.  So  where  there  is  a  demife  for  a  year,  and  the 
tenant  holds  over  without  any  new  bargain,  he  is  ftill  con» 
fidered  as  holding  under  the  original  demife.  But  here 
the  firft  contrail  was  at  an  end  both  in  form  and  fub- 
flance  ;  there  muft  have  been  a  chafm  in  point  of  time 
between  the  firlt  and  fecond  hiring  j  it  was  a  new  bargain, 
and  the  wages  were  dvfFerent ;  the  fecond  hiring  mufl  be 
confidpred  exactly  as  if  there  had  been  a  change  of  mafters. 

On  the  other  fide,  it  was  obferved,  that  if  a  chafm 

were  to  be  admitted  between  the  end  of  the  firft  year  and 
the  new  baigain  for  an  increafe  of  wages,  that  would  not: 
make  fuch  an  interruption  as  to  prevent  a  fettlement. 
And  for  this  was  cited  the  cafe  of  Fijehead  Magdalen^ 
where  there  was  an  interruption  and  abfence  from  the 
mafter's  houfe  for  above  an  hour  ;  and  of  K.  and  EUesfield^ 
where  the  interruption  was  ftill  lunger,  but  not  for  a  whole 
day;  which  cafe  was  determined  on  the  ground  that  there 

is  no  fra£tion  of  a  day. By  lord  M&nif.eld  Q\\ .  J.     We 

are  all  very  clear,  that  this  was  a  continuance  of  the  fame 

fervice.  with  an  increafe  of  wages. And  both  the  or-* 

iit\^  were  quitfhed.     Doughs-  '2<)6.     Cal.  CaJ.  65. 
Hirmgfora  M.  igG.2.   Crofcombe  And  St.  Cuthleri's.     Twojuftices 

yejr,  and  itrvice  removed   J'>Jeph  Garulsy  from  Crojcombe  to  St.  Cuthbert's^ 
c..niir,ucdbe-      j.^  fefTions  quafhcd  the  order  and  ftated  fpecially,  that  the 

void    Cue  \'C3.C»  r  /  ' 

pauper  hired  himfelf  for  a  year  to  Dr.  Lucy,  and  hved  a 
ye^r  with  fiim  in  St,  /fndnuj'Sy  and  had  his  wages  and 
livery  ;  and  without  coming  to  any  new  a^iieement,  con- 
tinued vvith  him  a  quarter  of  a  ye^ir  longer.  Then  ihe 
mauer  removed  with  his  family  (Jofeph  Garnjey  being  one} 
to  St.  Cuthbert's.,  where  the  faid  Garnfey  continued  to  live 
with  him  about  fix  months,  ftill  under  the  fame  contrail. 
It  was  moved  to  quafh  the  order  of  feifions,  for  that  they 
were  mifcfiken  in  point  of  law;  ihe  fervice  in  St.  Cuthbert\ 
being  a  continuance  of  the  firft  contract,  and  under  it,  for 
the  (aid  fix  months  :  The  fc-rvant's  laft  legal  fettlement 
rriuft  therefore  be  in  St  Cutbbcrt':,  where  he  itrved  the  laft; 
fix  months.  On  the  other  fide  it  was  uiged,  that  this  was 
not  the  fame  fervice  as  the  firft  year's  was  ;  for  that  the 
iirft  rontra£<  was  completed  and  executed  on  both  fides, 
and  was  determined.  It  bad  gained  the  fcrvant  a  fettle- 
:r.ent  in  St,  A'^drevSz,     And  there  was  no  new  contract  or 

agreement 
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agreement  at  all.  Nor  is  any  thing  ftated  that  can  dcftroy 
the  fettlement  gained  in  St.  Andiew^s  by  ferving;  a  whole 
year  there.  Uuto  which  it  was  replied.  That  it  is  the 
conftant  prad^ice  for  fervants  to  go  on  upon  the  firft  agree- 
ment, without  any  new  one.  And  if  this  were  not  the 
cafe,  then  a  fervant  who  had  lived  with  his  m  ifter  twenty 
years  in  different  parifhes,  without  any  new  contract,  muft 
be  fettled  in  the  parifh  where  his  mafler  had  lived  in  the 
firft  year  of  his  fervice.  And  by  the  whole  court:  As 
there  was  a  hiring  for  a  year,  and  a  fervice  for  a  year,  and 
a  continuance  under  the  fame  fervice,  ic  is  fufficient  to 
gain  a  fettlement  ;  and  fuch  fettlement  muft  be  in  the 
parilh  where  it  was  performed  the  laft  forty  days.  Str» 
1240.      Burrow's  Settl.  Caf.  256. 

T.  18  G.  3.  Monk  Sherborne  and  St.  Gileses  Reading, 
Two  juttices  remove  Dnnitl  Duvies  and  his  wife  and  chil- 
dren from  Monk  Sherborne  io  St.  Giles's  Reaa'ing -y  the  fef- 
fions  confirmed  the  order,  and  ftated  fpeciilly  :  That  the 
pauper,  being  an  unmarried  man,  went  into  the  fervice  of 
Mr.  IVtlder  who  kept  an  inn  in  the  parifti  of  St.  Mary 
Reading,  on  19th  December  1703,  under  a  general  hiring 
as  a  poft  boy,  and  continued  in  that  fervice  in  the  faid 
parifli  for  feven  months,  when  he  married  his  prefent  wife  ; 
after  his  marriage,  he  continued  in  his  faid  matter's  fervice 
four  months,  when  he  took  lodgings  in  the  parilh  of  St. 
Giles's^  and  removed  thither  wiih  his  faid  wife,  where  he 
flept  for  feven  months,  continuing  to  ferve  his  faid  mafter 
the  whole  time  without  coming  to  any  ntw  hiring,  mak- 
ing eighteen  months  in  the  wnde;  and  then  left  his  fer- 
vice. in  fupport  of  thefe  orders,  it  was  argued  that  mar- 
riage did  not  put  an  end  to  the  ccntradl  between  mafter 
and  fervant,  and  that  the  word  "  unmarried"  in  the  ftatute 
went  only  to  the  hiring,  and  not  to  the  fervice  ;  and  the 
cafes  of  Farringdon  and  iP'itty^  i  An.  and  Farringdon  and 
IVikot^  7.  An.  in  2  Saik.  527  ^  529,  were  cited.  That 
here  no  new  agreement  was  entered  into,  and  the  fervice 
of  the  firft  and  fecond  years  were  to  be  conne<fled  and  re- 
ferred to  the  fame  original  hirioc;,  v.'hen  the  pauper  being 
unmarried,  the  place  where  the  laft  forty  days  were  ferved 
was  his  fettlement;  and  that  the  cafe  of  K.  v.  Crofcombe 
was  in  point.  On  the  other  fide  it  was  admitted,  that 
marriage  does  not  diflulve  an  exifting  contradl  ;  that  the 
doflrine  of  the  famenefs  of  the  contract,  and  its  relation  to 
the  original  hiring,  holds  in  the  cafe  of  unmarried  perfons, 
who  are  capable  of  renewing  their  contratt  at  the  end  of 
the  year;  but  not  fo  in  the  cafe  of  perfons  married  at  the 
time,  who  by  the  exprefs  provifion  of  the  ftatute  are  inca- 
pacitated :    That,  if  this  relation  could  be  carried  over  to 

F  f  4.  the 
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the  fecdnd  year,  a  man  who  hired  a  week  before  he  mar- 
ried, might  burthen  the  parifli  in  which  he  !aft  ferved,  with 
all  the  children  he  might  have  during  his  life.— — IVillesy 
Jfljhurji^  and  Bullr  Js,  thinking  the  point  new,  took  time 
to  confider.     IVillei  J.  the  court  being  then  full,  delivered 
the  judgment  of  the  court.     This  cafe  depends  upon  the 
conltrudtion  of  7  th  fe6t.  of  flat.  ^  IV.  c.  11.     The  zGt  was 
intended  for  the  benefit  of  unmarried    perfons,  and   the 
principle  of  it  is,  that  the  parifti  that  reaped  the  benefit  of 
the  labour  of  a  man  unincumbered  with  a  family,  ought  to 
make  a  provifion  for  that  man  when  not  able  to  provide 
for  himfelf,  but  not  for  others  from  whom  they  derived  no 
benefit ;  that  flat.  8  ^  f^  JV.  c.  2^.  f,  30.  ufed  the  very  fame 
words  as  the  former  flat.  "  unmarried   perfon  not  having 
*'  child  or  children."     The  meaning  of  thefe  a<5ts  is  ob- 
vious, that  the  labour  of  one  man  (hall  not  be  fufficient  to 
incumber  a  parifh  with  the  maintenance  of  a  numerous 
family.     It  has  been  determined   this  term  in  the  cafe  of 
K'  V.  Hddfor^  and  K.  v.  Handurry,  that  marriage  does  not 
diflolve  the  contrail,  if  it  happens  during  the  year  in  v/hich 
a  man  has  been  hired  as  a  fingle  man  ;    to  fuch  only  the 
benefit  of  the  ad  was  meant  to  be  extended,  and   for  this 
reafon  married  perfons  ought  to  continue  in  the  fettlement 
acquired  before  marriage.     Jf  there  had  been  a  refidence 
of  forty  days  in  St.  Giles's  at  the  end  of  the  firft  year,  the 
pauper  would  have  been  well  fettled  there;  it  would  have 
been  within  the  cafe  of  A',  and   Hcdfor  ;    but  that  is  not 
the  prefent  cafe.   7"he  cafe  of  the  K.  and  Oofcombe  does  not 
apply  :   i .  Becaufe  that  was  the  cafe  of  a  fervant  unmarried 
during  the  whole  pf  the  year.     2.  Becaufe  the  court  did 

there  prefume  the  continuance  of  the  old  contra<5l. 

Here  the  pauper  was  incapable  of  making  a  new  contradt 
at  the  commencement  of  the  fecond  year  :  Prefumption 
can  go  no  further ;  and  at  that  time  he  was  a  married  man. 
In  this  cafe,  fuppofe  at  the  end  of  the  firft  year,  a  new 
agreement  had  been  made  :  A  fervice  under  that  could 
not  have  given  the  pauper  a  fettlement.  Shall  he  then  hy 
an  implied  contra6t  do  that,  which  in  exprefs  and  diredt 
terms  he  could  not  do  ?  If  the  original  hiring  was  con- 
ftrudlively  to  be  continued  throughout  the  fecond  year,  it 
might  laft  for  20  years;  and  parifhes  might  be  burthened 
with  families  from  whofe  labour  they  had  received  no  be- 
nefit. Both  ordeis  quafhed.  Cat.  Caf.  54. 
Same  fervice,  (2)  £".4  G.  Ivinghoe  and  Solebury,     A  perfon  was  hired 

but  not  with  the  for  a  year  to  one  Knight^  who  rented  a  farm  in  Jvirrghoe^ 
iaaie  mailer.        ^^^j  jj^^j    ^j^j^  j^j^  j^^,^  ^  ^^^^^  .    -^^^  ^^^^^^  j^^^  ^^^  ^^^^ 

to  one  Smith,  and  the  fervant  lives  the  refidue  of  the  year 
with  Smith  in  the  farm,  without  any  words  pafled  about 

difTolving 


I^DD?*      (Settlement  by  fervice.)  457 

difiblv'ine;  the  contrail  with  Knight,  or  making  any  new 
contradt  with  Smith,  And  at  the  end  of  the  year,  the  fe- 
cond  maftcr  paid  him  his  wages.  The  queliion  was,  If 
this  (hall  be  deemed  the  fame  fervice,  (o  as  to  gain  a  fettle- 
ment  ?  By  Pratt  Ch,  J.  and  the  court:  This  is  a  good 
fettlement :  If  a  mafter  command  his  fervant  to  live  with 
another  for  a  certain  time,  it  is  a  fervice  to  the  firft  mafter  ; 
and  here  being  no  new  contra6l,  it  is  carrying  on  the  fer- 
vice of  the  firft  mafter.  And  the  fubfequent  mafter  paying 
his  wa^es  did  not  alter  the  cafe  ;  for  the  contra6l  not  be- 
ing deftroyed,  he  might  have  brought  an  aflion  againft  the 
iirft  mafter.      i  Sejf.  C.  121.     Cafes  of  S.  109.  Str.  go. 

E.  15  G.  2  Ladock  and  St.  Emder.  'John  Roberts  was 
hired  for  a  year  in  Ladock.  His  mafter  died  within  the 
year,  leaving  fVilliam  Huddy  of  St.  Enoder  his  executor. 
The  executor  afked  the  iervant,  if  he  was  willing  to  ferve 
out  the  year  with  him.  The  fervant  agreed  to  it,  and 
did  ferve  the  executor  in  St.  Enoder  during  the  remainder 
of  the  year.  By  the  court :  This  is  a  continuance  of  the 
fame  fervice ;  the  contra6t  was  not  diffolved  by  the  death 
of  the  mafter;  and  the  fervant  gained  a  fettlement  in  St, 
Enoder.  And  this  is  a  ftronger  cafe  than  that  of  Ivinghoe^ 
the  aftignee  of  the  farm  in  that  cafe  being  a  mere  ftranger  ; 
whereas  this  was  the  cafe  of  an  executor,  on  whom 
the  law  cafts  a  privity  of  contradt.  Burrow's  Settl.  Caf. 
179. 

(3)  E.  II  G.  K.  2.n6  Whitechapel.     A  perfon  was  hired  Same  fervice, 
for  five  years,  to  work  at  a  glafs-houfe  in   Whitechapel,  at''^^"°y"  ^^* 
the  rate  of  ics  a  week  ;  but  never  lodged  with  his  mafter  *""* 
in  the  houfe  any  part  of  the  time,  but  at  another  houfe  in 
the  parifli.     By  the  court:    He  has  gained  a  fettlement 
there  :    for  being  hired  to  ferve  above  a  year,  and  having 
ferved    and  refided    in   the   fame   parifti  purfuant  to  fuch 
hiring,  he  hath  fully  complied    with   the  ftatute,  and  it  is 
not  material   where  he  lodged,  fo  that  it  were  within  the 
parifti.     2  Seff.   C.  1 14.     Foley.    146. 

T.  12  Jn.  Silverton  and  Ajhton.  A  fervant  maid  was 
hired  for  a  year  in  the  parifti  of  JJhton,  where  flie  fervtd 
half  a  year;  then  her  mafter,  and  ihe  with  him,  removed 
to  the  parifti  of  Pat/hall.,  where  her  mafter  took  another 
farm  ;  the  fervant  continued  with  him  in  the  parilh  of 
Pa '/Iia/l  (or  the  other. half  year:  And  the  queftion  was. 
Whether  fhe  gained  any  fettlemt-nt  in  either  of  thefe 
phces;  and  if  (he  did,  in  which  of  them  ?  Bv  the  court  : 
Here  is  what  the  z£t  requires,  a  hiring  for  a  year,  and  a 
fervice  for  a  year.  For  it  is  the  fame  fervice ;  and  the 
Itatute  doth  not  tie  it  down  to  one  place.  If  a  perfon  is 
hired  to  a  mafter  in.  one  parifti,  and  goes  wilh  him  into 

another 
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another  pari(h,  and  ferves  him  for  one  whole  year  j  the 
parifn  he  continues  laft  in  for  40  day  s  before  the  end  of 
bis  year,  is  the  pl^ce  of  his  fetiiement:  and  the  reafoii 
why  the  40  days  gain  a  fettlement  is,  becaufe  he  comes 
there  with  his  mafter,  and  you  cannot  remove  him  from 
his  mafter,  and  having  continued  with  him  40  days  un- 
removeable,  he  gains  a  fettlement.     Foley.   1S8.     Cafes  of  ■ 

a.  23. 

T.  8  G.  St.  Peter's  in  Oxford  and  Chipping  IVyeomh. 
Upon  a  fpecial  order  of  fefTions  it  appeared,  that  the  maf- 
ter  of  the  Oxford  ftage  coach  hired  a  fervant  for  a  year,  to 
ftay  in  an  inr>  in  JVycomb  where  the  coach  baited,  and  to 
take  care  of  the  horfes  :  he  hved  there  for  the  whole  year, 
and  the  mafter  all  the  while  lived  in  Oxford.  The  queftion 
was,  Where  that  fervant  gains  a  fettlement,  or  whether 
any,  by  that  fervice  ?  And  by  the  whole  court,  he  gained 
a  fettlement  in  Chopping  JVycomb^  though  his  mafter  never 
lived  there.      Str.  528.      Foley.      20O. 

H.  I  G.  Bijliofi  Hatfield  and  5/.  Pei£r\  in  5/.  Alhan*^, 
Two  juftices  remove  one  Langley  from  Bijhop's  Hatfield  to 
St.  Peter's.  Upon  appeal,  the  matter  was  ftated  fpecially, 
that  this  l.anglcy  was  a  huntfman  to  one  Mr.  Arnold^  and 
that  Mr.  Arnold  hved  fometimeS  in  IVe/lminJier,  and  fome- 
timcs  at  his  houfe  in  Northamptonfriire^  but  that  Mr.  Ar- 
nold had  no  fettlement  in  5f.  Peter's  ;  and  that  this  Langley 
ferved  the  laft  40  days  of  his  year  in  the  parifh  of  St.  Pe" 
ter's  with  his  mafter  Mr.  Arnold:  which  the  juHices  at  fef- 
fions  thought  gained  no  fettlement  for  Langhy  in  St.  Peter's,  Ij 

and  quafhed  the  order  of  twojuftices.     But  the  court  of  " 

king's  bench,  upon  the  order's  being  removed  by  certiorari^ 
quafhed  the  order  of  feflion?,  and  held  Langleys  fettlement 
to  be  in  St,  Peter's^  by  ferving  his  mafter  Mr.  Arnold  the  laft 
40  days  of  his  year  there,  though  his  mafter  Arnold  had 
no  fettlement  there,     Foley.    197,     Sir.  794. 

AI.  15  G.  3.  Fi/i  Ilfley  and  Weyhridge.  The  pauper 
fames  Alien  was  hired  for  a  year,  and  fo  for  two  years  af- 
terwards fuccefilvtly,  to  thcea:l  of  Portmore,  to  look  after 
the  faid  earl's  running  horfes  ;  and  during  the  Taid  three 
years  removed  from  place  to  place  witli  the  faid  horfes, 
the  laft  ten  months  of  which  time  \\t  rcfided  with  the  faicj 
horfes  at  Eajl  Ilfley.,  v^-hich  was  a  public  place  for  exer- 
cifing  and  training  running  horfes  j  which  faid  earl  had 
not  any  houfe  in  Eafi  ll'ley.,  nor  any  eftaie  there.  The 
qutftion  was,  Whether  a  groom,  refiding  at  a  public  place, 
where  his  mafter  had  no  houfe  nor  eftate,  merely  for  the 
purpofe  of  training  running  horfes,  ftiould  gain  a  fettle- 
ment at  that  public  place?  And  the  court  were  unani- 
mous, that  this  was  a  good  fettlement,  being  exadtly  the 

fame 
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fame  cale  as  that  of  the  huntfman  at  5/.  Jlbans.     Bur- 
row's SertI,  Caf.  722. 

T.  8  G.  St.  Peter's  in  Oxford  and  Faiu/ey.  Mrs.  Cook 
lived  with  her  fon-in-law  Dr.  Clavering  at  C/;r7/?  Churchy 
and  hired  a  fervant  for  a  year,  who  was  fettled  in  St.  Pe- 
ter's. Mrs.  Cook  afterwards  goes  to  Fawley  upon  a  vifit ,  and 
£he,  wiih  her  fervant,  ftaid  there  for  three  months,  and 
afterwards  came  back  again  to  Chr't/i  Churchy  where  the 
fervant  ended  the  year's  fervice,  being  not  40  days  after 
her  return.  The  queftjon  was,  Whether  this  fervant 
gained  any  fettlement  at  Faivley^  living  with  her  miftrftfs, 
who  was  only  a  vifuor?  And  by  the  whole  court:  The 
fettlement  of  the  fervant  doth  not  at  all  depend  on  the 
fettlf  nient  of  the  mafter  3  for  if  a  mafter  hire  a  fervant  for 
a  year,  and  after  remove  from  one  parifh  to  anoiher  dur-^ 
ing  that  year,  it  may  be  properly  faid  that  the  fervant  is 
hired  in  every  parifh  he  fhall  go  into  with  his  mafter; 
and  the  pariih  where  he  lives  with  hi«  mafter  the  laft  4Q 
days  of  his  year,  is  the  place  of  his  fettlement.  And  it  is 
not  material  to  the  fervant,  whether  the  mafl:er  goes  there 
under  the  capacity  of  gaining  a  fettlement  for  himfelf  or 
not;  the  fervant  gees  there  in  the  capacity  of  a  fervant  j 
and  it  is  like  the  cafe  of  a  fch  loi-boy ;  he  gains  no  fettle- 
ment, but  the  fervant  that  waits  upon  him  will.  And  it 
was  adjudged  that  the  fervant  was  fettled  at  Famlfy.  Caf. 
of  Settl.  139.     Foley.  194.     Str.  524. 

E.  30  G.  2.  j^iton  and  Ehetham.  This  cafe  was  ar- 
gued the  lafl  term,  and  the  court  took  time  to  confider  of 
it;  and  this  term,  lord  Mansfield  Ch.  J.  delivered  the  re- 
folution  of  the  court :  This  was  an  order  made  by  two  juf- 
tices  for  the  removal  of  the  wife  of  the  pauper  and  four 
children  from  the  parifh  of  Flvetham  to  the  parifh  of  Alton  ; 
and  upon  appeal  to  the  feflions  the  fame  was  there  con- 
firmed:  But  the  feflions  ftate  the  fail  fpecially,  That 
the  parilh  oi  Alton  in  the  year  1722  gave  a  certificate  to 
the  father  of  the  pauper  to  the  parifli  of  Elvetham  ;  under 
which,  the  father  went  to  the  parifh  of  Elvetham^  and  has 
dwelt  there  ever  fmce  :  then  it  ftates  the  pauper  and  other 
children  being  born  there,  and  that  the  pauper  on  the 
29tn  of  Augujt  1734  was  hired  for  a  year  as  a  covenant 
fervant  by  Sir  Henry  Calthorp  at  Elvetham,  and  ferved  that 
year  out  in  that  parifh  ;  that  at  the  expiration  of  this  year, 
he  was  hired  again  as  a  covenant  fervant  by  him  for  ano- 
ther year,  and  ferved  that  year,  but  it  happened  that  the 
3att  40  days  of  the  fecond  year  were  at  Siarhorough  in  York-' 
fbire%  that  he  did  not  at  the  end  of  the  fecond  year  quit 
the  fervice,  hut  on  the  29th  of  Augufl  1 736,  he  applied  to 
his   mafter  to  make  a  new   agreement  ior  another  year, 

when 
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when  the  mafter  faid  it  would  be  time  enough  when  they 
returned  home  to  Elvetham^  whereupon  he  continued  for 
about  fix  weeks  with  his  mafter  at  Scarborough^  when  they 
returned  home  to  Ehetham  ;  then  he  was  hired  for  a  third 
year,  and  ferved  that  year  out  in  Ehetham,  and  continued 
in  his  fervice  for  feven  years  more,  and  his  wages  were 
advanced  every  year ;  and  afterwards  he  quitted  that  fervice, 
and  married,  and  had  four  children  mentioned  in  the  or- 
der, which  was,  for  removing  the  wife  and  four  children, 
from  Evetham  (the  hufband  having  left  his  family)  to 
j^lton  wh:ch  gave  the  certificate,-  -The  juftices  con- 

fiderf  d  him  ferving  altogether  in  Eluetham,  and  that  he 
could  not  gain  a  fettlement  there.  It  has  been  contended 
that  they  were  in  the  wrong,  for  he  ought  to  be  confidered 
as  having  gained  a  fettlement  in  Ehetham^  notwithftand- 
ing  the  certifica'e.  That  is  not  contended  for  diredly, 
becaufe  fervice  for  a  year  of  a  certificate  perfon  will  not 
gain  a  fettlement ;  therefore  it  is  indirectly  contended  for, 
that  he  had  gained  a  fettlement:  His  mafter  goes  (pro- 
bably for  his  health)  to  Scarhoromh,  and  happens  to  ftay 
there  40  days;  and  it  is  contended,  that  the  fervant  then 
gained  a  fettlement  at  Scarborough  which  difcharged  the 
certificate,  and  then   he  afterwards   gained  a  fettlement  at 

E'iVclhfim.- The  general  queftion   is,  Whether  this 

accidental  fervice  ot  40  days  at  Scarborough  acquired  a 
fettlement  to  the  fervant?  It  is  immaterial,  whether  the 
mafter  has  or  has  n  t  a  fettlement  in  the  p'ace  where  the 
fervice  is ;  becaufe  that  will  not  prevent  the  fervant  gain- 
ing a  fettlement:  But  the  objedion  here  is.  Whether  the 
40  days  at  Scarborough  are  to  be  confidered  barely  as  a 
continuation  of  the  fervice  at  Elvelham,  or  a  new  bona 
fde  fervice  at  Scarborough?  There  are  feveral  cafes,  where 
a  fervant,  though  locally  abfent,  may  yet  be  confidered 
as  continuing  his  fervice  in  the  place  to  which  he  was 
hired.  So  if  a  fervant  was  ill,  and  went  to  Bathy  by 
the  confent  of  the  mafter,  that  would  be  a  continuation  of 
the  fervice.  Therefore  the  confideration  here  is,  of  con- 
venience and  inconvenience,  of  juftice  and  injuftice,  which 
will  have  great  weight,  unlefs  there  are  authorities  which 
Hand  in  the  way.  I  will  confider  this,  firft,  under  the 
circumftances  of  the  cafe ;  then,  fecondly,  I  v^ill  confider 
the  authorities.  The  general  ground  upon  which  this 
muft  be  determined,  if  there  are  no  authorities,  is  this  : 
JSubftantial'v,  the  mafter  lived  at  Ehetham  ;  he  hired  his 
fervant  to  be  a  fervant  there  ;  the  parifh  was  jealous  of  the 
fervant  coming  in  there,  and  got  a  certificate  from  Alton, 
Sir  Henry  happens  to  go  to  Scay borough,  as  a  fojourner  for  a 
particular  purpoi'e,   nut  as    an   inhabitant.     When  they 

are 
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are  to  make  an  agreement  for  a  third  year,  they  both 
confider  themfelves  as  abfent  from  home.  It  would  be 
perilous  for  thefe  public  places  of  refort,  if  fuch  a  fervice 
were  to  gain  a  fettlement.  Befides,  what  fraud  would  be 
brought  upon  parifhes,  if  feitlcments  might  be  gained  in 
this  manner,  when  a  parifh  trufts  to  certihcates  ?  Suppofe 
a  perfon  in  fervice  has  an  accident  upon  the  road  by  break- 
ing a  leg,  and  he  ftays  40  days  at  a  place,  fhall  that  be  a 
fettlement?  Suppofe  he  ftays  40  davs  with  his  mafter  in  a 
fea-porr,  being  wind-bound,  would  that  gain  a  fettlement  ? 
The  mafter's  abode  here  is  at  Elvetham,  which  I  lay  great 
ftrcfs  on.     The  domicil  (as  the  Civilians  call  it)  of  Sir 

Henry  was  not   at   Scarbirough. 1  fhall  next  confider 

the  authorities  cited.  The  principal  of  which  was  the 
cafe  of  St.  Peter's  in  Oxford  and  Fawley  (Str.  524.)  The 
court  will  pay  regard  to  former  determinations  for  the  fake 
of  certainty.  But  if  an  authority  were  fln-gle,  and  plainly 
productive  of  inconvenience,  the  court  will  in  fuch  cafe 
over-rule  it.  But  the  prefent  authority  does  not  at  all 
contradidl  the  doclrine  I  have  been  laying  down.  This 
cafe  was  cited  to  (hew,  that  a  paffage  or  tranfitory  refi- 
dence  might  gain  a  fettlement.  I  fhall  ftate  the  cafe  as  it 
is  in  Strange ;  where  it  is  faid,  that  in  the  cafe  of  Ruff  or  d 
it  was  not  doubted,  but  that  hiring  into  an  extraparochial 
place  would  gain  a  fettlement.  And  io  Powel  J.  fome- 
v/here  faid,  that  if  a  fervant  was  hired  for  a  year  in  Ireland^ 
and  the  fervice  was  performed  here,  itv/ouldgain  a  fettle- 
ment. But  here  I  cannot  bat  obferve,  that  it  is  a  great 
pity  that  cafes  fhould  get  abroad  under  the  fan6iion  of 
great  names,  which  being  taken  from  notes  that  ijentle- 
men  took  only  for  their  own  ufe,  and  not  by  any  publick 
officer  appointed  for  that  purpofe,  are  incorredl  often  in 
the  ftate  of  them.  1  he  prefent  cafe,  as  reported  in  Strange^ 
is  moft  certainly  mif-reported.  It  is  ftated  that  the  pauper 
was  hired  for  a  year  int'>  Chriji' church,  without  faying  how 
or  under  what  circumftances  her  miftrefs  lived  there;  and 
that  her  miftrefs  went  upon  a  vifit  to  Favjley-court.-  Now 
her  miftrefs  being  a  fingle  woman  Could  not  poftibly  have 
any  abode  in  Chriji-church  but  as  a  vihtor  or  friend.  And 
it  is  farther  faid,  that  the  only  doubt  was,  whether  the 
fettlement  gained  at  Ch'ift-church  was  fuperfeded  or  not? 
That  could  not  poffibly  be  fo.  For  (he  could  by  no 
means  gain  a  fettlement  in  Chri/i- church,  wh'ch  was  not 
only  an  extraparochial  place,  but  a  fingle  houfe  only, 
having  been  once  a  monaftery,  being  in  nature  of  one  of 
the  king's  palaces,  which  may  be  extraparochial.  I  men- 
tion this,  to  ftiew  the  incorreiStnefs  of  cafes,  which  can- 
not be  relied  on.     This  cafe  is  alfo  in  Fuley  215.  and  Cafis 
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ef  Settl.  J  39  reported  differently.  But  all  of  them  toge- 
ther may  ierve  to  help  us  to  the  truth,  and  which  upon 
inquiry  i  find  to  be  this :  Mrs.  Cook^  the  miftrcfs  of  the 
fervant,  had  two  daughters  j  one  married  to  Ur.  Claver- 
ing  dean  of  Chriji- church  \  the  other,  to  Mr.  Freeman\v\io 
Jived  at  Fawley-court.  And  Ihe  lived  alternately  with  thefe 
two  gentlemen  her  fons-in  law;  and  v.^as  as  much  at 
Fazvky -court  as  at  Chr'iJ}- churchy  and  (as  I  obferved  before) 
it  was  not  poflible  the  fervant  fhould  be  fettled  at  Chriji- 
church,  btcaufe  it  was  an  extraparochial  fmgle  houfe. 
This  was,  I  think,  the  only  material  cafe  cited  at  bar; 
but  there  is  another  which  \  have  had  mentioned  to  me, 
Bifi>)p's  Hcitfeld  zt\d  Si.  Peters  in  St.  Jlbans  (Foley  197), 
where  a  huntfman  was  hired  by  one  Mr.  Arnold^  who  lived 
fometimes  in  IVeflminJier^  and  fometimes  at  Northampton^ 
and  the  fervant  refiJed,  where  the  hounds  were  kept,  at 
St.  Jlhan's',  and  the  only  queflion  was.  Whether  the  fer- 
vant could  acquire  a  fettlement  there  by  fuch  fervice,  as 
his  mafter  had  none?  and  there  was  no  doubt  but  he 
could  i  for  he  came  exa6ily  within  the  cafe  of  a  fVage 
coachman,  who  was  hired  to  ferve  at  Wycomb,  though 
the  mafier  lived  at  Oxford],  where  it  was  held,  that  the 
fervant's  fettlement  dots  not  at  all  depend  upon  the  maf- 
ter's.  But  that  cafe  was  very  different  from  the  prefent  j 
for  the  qucftion  was  not,  Whether  there  was  a  continuance 
of  fervice  with  the  mafter  in  IVeJlminJlcr  or  Northampton^ 
but  he  was  fettled  by  living  in  that  place  with  the  hounds  ; 
and  the  mafler,  I  fuppt^fe,  might  be  probably  a  member 
of  parliament ;  and  might  have  a  houfe  to  go  to  for  hunt- 
ing merely,  which  is  a  very  common  cafe  in  the  neigh- 
bourhood of  London.  However  there  is  no  precifion  in 
the  cafe  on  which  the  court  can  rely  ;  and  upon  the  whole 
I  think  it  not  at  all  inconfiftent  with  our  prefent  refolu- 
tion  ;  which  is,  that  in  the  prefent  cafe  the  whole  of  the 
fervice  was  only  a  continuation  of  the  fervice  at  Elvethoni. 
However  1  would  have  it  obferved  in  the  prefent  cafe, 
that  I  lay  great  ftrefs  on  both  the  mafter  and  fervant  con- 
fidering  Elvetham  as  their  home,  as  alfo  upon  the  prece- 
dent and  fubfequent  fervice,  and  upon  the  circumftances 
of  the  certificate.'  —There  was  another  obje6lion   at 

bar,  but  not  relied  on  ;  that  it  does  not  appear  but  that 
the  hufband  may  be  living,  and  he  is  not  removed,  and 
may  have  gained  a  fettlement  fince.  But  this  the  court 
will  not  prefume.  If  he  is  living,  they  muft  remove  him 
after  to  his  family.  And  both  the  orders  were  confirmed, 
M.  S. 

And  the  difference  between  this  cafe  and  that  of  St.  Pc 
fer's  in  Oxford  and  Fawlcyy  leemeth  to  be  this :    that  a  vi- 

fitor, 
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fitor,  during  the  time  of  the  vifit,  may  be  confidered  as 
part  of  the  family  of  the  perfon  vifited,  and  hath  there 
pro  tempore  his  home  and  place  of  abode ;  but  a  perfon  at 
Scarborough,  or  other  fuch  like  place  of  publick  refort,  under 
the  circumftances  above  mentioned,  is  only  a  fojourner,  or 
in  the  nature  of  a  traveller,  or  as  a  gued  in  an  inn,  and 
cannot  in  any  kii(c  within  the  words  of  the  ftatute  be 
looked  upon  as  coming  to  ftttJe  there. 

[Note,  with  refpecl  to  the  aforefaid  cafe  of  5/.  Peters 
and  Fawley,  Sir  James  Burroxu  fays,  there  having  been  fo 
much  doubt  and  mifapprcheHfion  concerning  it,  he  has  had 
the  curiofity  to  tranfcribe  it  from  the  original  record  :  which 
is  as  follows. — Two  juftices  removed  Mary  Norris  from 
the  parifh  of  5^  Peter's  in  the  Eajl  in  Oxford^  to  the  parifh 
of  Faaley  in  the  county  of  Oxford  aforefaid.  Which  order 
was  difcharged  by  the  feffions,  upon  appeal ;  it  appearing 
(as  it  is  ftat^  in  the  order  of  feffions)  that,  the  faid  Mary 
Norris  was  hired  at  Chrip-church  in  Oxford,  an  extraparo- 
chial  place,  on  the  i5th  of  May  iji'jt  for  one  year  to 
Mrs,  Cooke^  who  then  lived,  and  ever  fince  hath  lived,  with 
her  fon-in-law  Dr.  Clavering,  canon  of  Chriji-cburch 
college  aforefaid,  as  a  fojourner  or  boarder ;  and  conti- 
nued in  her  fervice  there  till  the  month  of——  in  the  fame 
year ;  when  Mrs.  Cooke  went,  upon  a  vifit,  to  her  fon 
Mr.  Frecman^^  in  the  parifh  of  Faaley  aforefaid,  where  ihe 
continued  three  months,  upan  the  faid  vifit ;  and  her  faid 
fervant  Mary  Norris  was  with  her  at  the  faid  Mr.  Free- 
maris^  and  continued  there  in  her  fervice  all  the  three 
months.  At  the  end  of  which  the  miftrefs  returned  to 
Chrifi- church,  and  there  the  fervice  expired,  fhe  having 
ferved  her  miftrcfs  the  whole  year,  in  purfuance  of  the  nrft 
hiring :  And  the  order  of  feffions  was  quafhed,  and  the 
original  order  affirmed.     Bur.  Settl.  Caf.  422.] 

7",   18   G.    3.      Little   Adarlow  and  Hedfor,       /'^////Vct  SettJement  ?s 
Monk  was   removed   from  Little  Marlow  to  Hedfor  \    on  ^^"""'''^  ^^^'* 
appeal   the  feffions  confirmed   the  order,  and   (lated  fpe- n.^nj"" 
cially :  l^hat   the    pauper  was    hired  for    a  year  to  lord 
Bcjhn^  and  ferved   him  as  a  gardener  for  fevsral  years  in 
the  parifli  oi  Hedfor -^   that  95  days  before  the  end  ©f  the 
4ih  year,    he   married  a   woman  of  the  parifli  of  Link 
Marlow,  and  from  the  time  of  his  marriage  until  the  end 
of  that  year's  fervice  he  lodged    with    his  wife  in  Little 
Marlow  40  nights,  but  not  fucceffively,  but  did  not  Iodide 
40  nights  elfewhere  after  his  marriage.     It  did  not  appear 
that  .lord    Bo_fon  had  any  property  in  Little  Alarlow,  nor 
where   the    pauper  lodged    the   laft   night    of  the   year's 
fervice  in  which  he  married.     It  appeared  that  he  did  not 

fee 
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fee  lord  Bojlon  within  that  year  in  which  he  niarried,  nor 
had  any  confent  to  be  abfent  thore  40  nights ;  and,  that  he 
never  performed  any  fervice  in  Little  Marlow  on  account 
of  his   mailer:    that    he  continued   to  ferve  lord  Bo/hn 

feveral  years  after  his  marriage. Dunning  contended  in 

fupport  of  thefe  orders,  that  the  inclination  the  court  has 
always  fhewn  in  favour  of  fettlements,  need  not  be  indulged 
in  this  cafe,  as  tlie  fervant  had  gained  a  fettlement  by  the 
lirft  year's  fervice  :  formerly  it  was  queftioned  whether 
the  fervice  ought  not  to  be  in  the  fame  houfe,  and  though 
it  was  thought  fufficient  if  in  the  fame  parifh,  yet  it  has 
lince  been  holden,  that  if  a  fervant  continues  40  days  in 
a  parifh  in  hh  mnjlers  fervice^  the  reafon  he  gains  a  fet- 
tlement by  the  40  days  is,  his  coming  into  fuch  parilh 
VLHih  his  matter,  and  that  the  court  would  not  permit  the 
fervant  to  gain  a  fettlement  where  his  mafter  had  no  pro- 
perty, and  without  his  confent  or  knowledge,  and  ciandef- 
tinely  with  refpedt  to  his  mafter,  and  in  fraud  of  the 
parilh,  who  m.ight  not  know  where  he  flept,  and  there- 
fore could  not  remove  him. Wallace,  in  reply,    cited 

a  variety  of  cafes  to  (hew  that  a  man  is  fettled  where  he 
lodges  the  lafl:  40  days,  although  not  fucceflive;  that  the 
K.  V.  Cajlleion  was  in  point ;  the  only  difficulty  is  whether 
the  want  of  the  matter's  knowledge  can  make  any  differ- 
ence? If  his  matter's  buftnefs  is  done  as  well  as  if  he 
lodged  in  the  family,  which  the  cafe  {hews  it  muft  have 
been,  it  can  make  none. — — Lord  Mamfield:  The  cafes 
feem  to  have  fettled  it.  The  other  judges  concurred. 
Both  orders  quaftied.     Cal.  Caf.  51. 

And  in  the  cafe  of  Jvening  and  Nympfjield,  H.  21  G.  3, 
the  fame  point  came  in  queftion,  but  was  given  up  by 
the  counfel  as  being  fully  fettled.  Cal.  Caf.  107. 
Abfrnce  during  (4)  ,E-  I?  G.  1.  BeccUi  and  Lowejioft.  A  perfon  was 
theieivice.  hired  to  a  blackfmith  for  a  year,  at  3I  a  year.  During 
the  year  the  matter  gave  him  leave  to  work  with  another 
fmith  for  three  days,  with  another  for  a  week,  and  with 
a  third  for  a  fortnight ;  and  agreed  that  the  fervant  fhould 
have  the  advantage  of  it.  After  which  he  returned  and 
ftaid  out  the  year,  and  the  mafter  by  his  confent  dedu(5led 
the  proportion  of  wages  for  the  time  he  was  away.  The 
feffions  held  no  fettlement  was  gained,  the  firft  contract 
being  dittTolved.  But  by  the  court  :  The  order  muft  be 
qualhed  ;  for  this  is  not  a  diflblution  of  the  contrail,  but 
a  licence  to  be  abfent.  Service  by  the  mafter's  confent 
with  another  perfon  is  fervice  of  the  mafter.  But  in  this 
cafe,  if  it  had  been  without  the  matter's  confent,  yet  the 
iS  abfence 
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abfence  had  been  difpenfed  with  by  the  mafter's  taking 
him  again.      Str.  1207.      Burrow's  Set//.  Caf.  230. 

T.  26  y  27  G.  2.  Hanbury  and  Tardebigg.  '["be  fer- 
vant  was  hired  for  a  year  at  Michaolmat^  but  did  not  come 
to  his  fervice  ti'l  three  days  after  Michaelmas  day,  and  ferv- 
ed  till  the  day  after  Michaelmas  in  the  next  year.  He 
was  abfent  about  two  or  three  days  at  a  time,  in  the  whole 
a  fortnight,  without  confent,  but  was  always  received 
again.  At  going  away,  he  agreed  to  make  a  dedudtion 
of  6  s  6d  of  his  wages,  for  the  time  he  was  abfent.  By 
the  court :  He  gained  a  fettlement  by  this  fervice.  This 
court  hath  not  been  fo  ftricl  in  determining  upon  the 
fervice,  as  they  have  been  upon  the  hiring.  It  hath 
often  been  held,  that  though  a  fervant  has  been  abfent 
for  a  time,  yet  his  mafter  taking  him  again  purges  his 
abfence.  And  there  is  no  difference  between  an  abfence  in 
the  beginning  and  in  the  middle  of  the  fervice  ;  for  he 
is  a  fervant  from  the  time  of  hiring.  Burrow's  Settl, 
Caf.  322. 

M,  I  G,  Paulett  and  Burnham.  A  perfon  v/2S  a  co- 
venant fervant  for  a  year,  but  went  away  three  weeks  be- 
fore his  year  was  our,  by  his  own  and  his  mafter's  con- 
fent ;  and  was  abated  6  s  of  his  year's  wages  for  it.  It 
was  objefled,  that  being  a  covenant  fervant,  this  doth 
import  that  it  was  by  deed,  and  then  the  confent  cannot 
difcharge  the  covenant.  By  the  court :  Here  is  no  fraud 
exprefll'd  or  implied.  It  is  not  within  the  words  of  the 
act,  nor  the  meaning.  Can  a  man  compel  his  fervant  to 
gain  a  fettlement  nolens  volens  ?  As  to  the  covenant  being 
by  deed,  and  fo  the  fervice  continuing,  perhaps  he  might 
bring  an  a£lion  on  the  cover.ant,  and  as  to  that  point 
the  fervice  continued  ;  but  not  as  to  gaining  a  fettlement, 
where  the  ftatute  faith  he  mull  ferve  for  a  year,  which  is 
not  io  this  cafe.  Cafes  of  Settlem.  84.  Foley.  187.  i  Sejfl 
Cafju 

E.  ']  G.  K.  and  IJlip.  A  perfon  is  hired  for  a  year; 
and  in  the  year's  fervice  his  mafter  gives  him  leave  to  go 
and  fee  his  mother  for  one  day,  and  he  tarried  three  days, 
and  then  came  home  again,  and  his  mafter  took  him  into 
his  fervice  as  before.  It  was  obiedled,  that  his  ftaying 
to  fee  his  mother  without  leave  was  a  defertion  of  the  fer- 
vice, and  the  time  he  ftaved  away  takes  fo  much  oif  from 
a  complete  fervice  for  a  year.  But  by  the  court:  This 
will  not  prevent  the  fettlement  j  for  the  mafter's  taking 
him  again  is  a  purgation  of  the  offence,  and  no  inter- 
ruption of  his  fervice.— -In  the  fame  cafe  it  was  ftated, 

VvL,  III,  G  g  that 
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that  the  fervant  for  fix  days  was  fick,  and  incapable  of 
any  fervice:  And  it  was  obje£ted,  that  therefore  he  could 
not  gain  a  fcttlement,  which  is  to  be  acquired  only  by  a 
fervice  for  a  year ;  but  here  he  did  not  ferve  for  fix  days, 
and  fo  there  wants  fo  much  of  a  fervice  for  a  year.  But 
by  the  court:  A  fervant  that  lies  thus  under  the  vifitation 
of  God,^  which  befalls  him  not  through  his  own  default, 
is  and  muft  be  taken  to  be  all  the  while  in  the  fervice  of 
his  matter;  and  if  this  exception  were  to  be  allowed,  it 
might  prevent  all  the  fettlements  in  the  kingdom. — An- 
other circum.ftance  in  the  fame  cafe  was  this  :  The  fer- 
vant, three  or  four  days  before  his  fervice  expired,  de- 
fired  leave  of  his  matter  to  go  to  a  fair,  to  hirehimfelf  in- 
to another  fervice.  His  matter  refufed,  and  told  him,  if 
he  went,  he  (hould  not  come  into  his  houfe  again.  The 
fervant  went  notwithftanding  ;  and  did  not  return  until 
the  time  of  his  fervice  was  expired.  By  the  court :  This 
is  neverthelefs  a  fettlement.  The  requett  of  the  fervant 
is  a  reafoiiable  requeft  ;  and  the  law  will  not  fuffer  a  maf- 
ter  to  (hew  himfelf  fo  inhuman  to  his  fervant.  A  matter 
cannot  turn  off  his  fervant  two  or  three  days  before  the 
year  expires ;  if  he  doth,  the  fervice  in  point  of  law  con- 
tinue,-;, and  he  gains  a  fettlement  notwithftanding.  Caf^s 
of  Settl,  129.     St).  423. 

T.  8  G,  EajVand  and  IVeJlhorJley.  A  fervant  v/as  hired 
for  a  year;  and  the  day  before  the  year  expired,  the  maf- 
ter  told  him,  that  to  prevent  his  gaining  a  fettlement  in 
that  parifh,  he  fiiould  go  away  immediately  ;  which  the 
fervant  refufed  to  do,  infifting  to  ferve  out  the  year  j 
whereupon  the  matter  turned  him  out  of  doors.  The 
«ourt  held  this  to  be  fuch  a  fraud  in  the  matter,  as  fhould 
nor  prevent  the  fettlement  of  the  fervant.     Sir.  526. 

H.  4  G.  2.  K.  and  Prefton.  A  perfon  ferved  under  a 
hiring  his  whole  year  within  5  days,  and  then  left  his  maf- 
ter  by  confent,  the  parifli  officers  where  he  lived  having 
firft  given  him  two  guineas  to  leave  the  parifli.  The  juf- 
tices  held  this  to  be  no  fettlement,  and  ftated  the  cafe 
fpecially.  It  was  objeded,  that  this  departure  was  frau- 
dulent. But  by  the  court :  The  juttices  might  upon  evi- 
dence have  examined  into  that  point ;  and  if  they  had 
thought  that  his  departure  was  fraudulent,  they  would 
without  queftion  have  ftated  it  to  have  been  fo ;  but  that 
not  being  done,  we  c;»nnot  intend  any  fraud,  nor  that  the 
party  hath  gained  any  fettlement,  it  being  agreed  on  all 
fides  that  he  hath  not  ferved  his  year.  Bwrow''s  SeitL 
Gaf,  69, 
■   ■■  M.g 
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M.  9  G.  2.  S-jford  and  Cafilechurch.  A  perfon  was  hired 
for  a  year,  which  he  ferved  till  the  Ia(t  12  days,  whea 
he  went  away  with  his  mafter's  leave,  and  ftaid  till  afcer 
the  year  was  up,  when  he  returned  for  his  cloaths,  and 
was  paid  the  whole  year's  wage?.  And  on  confideration, 
that  if  they  once  allowed  this  abfence  for  12  days  at  the 
end  of  the  year  (which  differed  from  an  abfence  in  the 
middle  of  the  year,  which  was  purged  by  taking  him  again) 
they  fliould  not  know  where  to  ftop,  it  was  determined 
that  he  gained  no  fettlement.  In  this  cafe  the  fervant  weat 
from  his  fervice  before  the  year  was  out,  and  the  mafter 
confented  to  itj  which  is  a  plain  determination  of  the 
fervice  within  the  year.  Sir,  1022.  Burrow' i  Settl, 
Caf.  68. 

T,  19  (j.  2.  St,  Peter's  in  Sandwich  and  Goodnejlon, 
lP"iUiam  Markham  was  hired  for  a  year,  and  lived  with 
and  ferved  his  mailer  in  Northboume  till  within  three  weeks 
of  the  end  of  the  year,  when  he  afked  leave  of  his  mafter 
to  go  to  the  heriing  fifhery.  The  mafter  confented,  if 
he  could  get  a  man  to  do  the  mafter's  work  to  his  liking. 
Aiarkham  did  fo,  and  paid  the  man.  Markham  went  to 
fea,  and  returned  at  the  end  of  the  herring  fifliery,  which 
was  about  three  weeks  after  the  end  of  his  year.  The 
mafter  paid  him  all  his  year's  wages.  By  the  court:  This 
W2S  no  diffolution  of  the  contrail;  Markham  gained  a 
fettlement  at  Northboume ;  and  as  the  mafter  had  the  be- 
nefit of  the  contrail  during  the  whole  year,  fo  ought  the 
fervant  a! fo.     Str.  1232.     Burrow's  Settl.  Caf.  251. 

E.  31  G.  2.  Caver fwall  and  Trentharn.  Samuel  Braf- 
fington  the  pauper  was  hired  for  a  year  to  Edward  Brof- 
fwgton  at  Trentharn,  and  ferved  him  till  within  three  v?eek3 
of  the  end  of  the  y(*ar  ;  when,  on  fome  difpuies  arifing 
betwixt  him  and  his  mafter,  he  was,  with  his  own  coa- 
fent,  difcharged  from  his  fervice ;  and  received  all  his 
wages,  except  what  was  deduiled  for  the  three  weeks. 
As  foon  as  he  left  his  fervice,  be  went  to  London,  and 
was  abfent  about  a  fortnight.  Upon  his  return,  at  Mrs. 
BraJJingtori's  requeft  (his  mafter  being  then  from  home), 
he  went  again  into  their  fervice  ;  and  within  a  weak  after 
the  expiration  of  the  firft  year,  his  mafter  hired  him  again 
for  another  year;  and  he  ferved  him  'xnTrmtham  for  about 
fix  months  of  that  fecond  year,  and  then  left  him,  By  the 
court;  Here  was  a  difcontinuance.  The  firft  contract 
w.iS  abfoluiely  diftblved,  and  fo  continut^d  for  a  fortnight 
or  three  weeks.  Therefore  this  laft  fervice  cannot  be  con- 
necled  with  the  former  part  of  the  year ;  and  confequcntly 
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no  fettlement  was  gained  at  Hrentham.  Burrow's  Settlem, 
Ccif.  4&I. 

E.  32  0.  2.  KiJIingbitry  and  Nether  Hyford.  It  was 
ftated  that  'John  Gare^  the  pauper,  was  hired  for  a  year, 
to  v/idow  Bliji  of  Farthingjione ;  and  continued  in  the  faid 
fervice  until  five  weeks  before  the  end  of  the  year ;  when, 
with  his  miftrefs's  leave,  he  parted  wiih  her,  and  went 
to  work  at  KiJIingbury^  and  ftaid  there  the  faid  five 
weeks.  After  the  end  of  the  year,  the  faid  Gare  went  to 
his  faid  miftrefs  Blifs  for  his  year's  wages  ;  the  whole 
whereof  (he  laid  down  to  him,  and  he  thereout  volunta- 
rily deducSled  icsfor  his  five  weeks  abfence,  being  the 
fame  fum  he  had  earned  and  received  for  his  five  weeks  at 
'  Kijlingbury.     The  original  contradt  was  not  diflblved,  nor 

any  new  one  made  with  his  miftrefs  Blifsy  fave  as  afore- 
faid.  And  if  his  miftrefs  had,  during  the  faid  five  weeks, 
required  him  to  return  to  her,  he  would  have  done  fo. 
It  was  objected,  that  this  could  not  be  a  fettlement,  as 
there  wanted  five  weeks  of  the  fervice.  By  lord  Manf- 
yff/i^  and  the  court :  The  queftion  turns  fingly  upon  this. 
Whether  hi«  abfence  for  five  weeks  was  a  difl'olution  of 
the  contra6t  ?  If  he  had  his  miftrefs's  leave,  it  was  not; 
if  he  had  it  not,  it  was.  And  we  are  all  of  opinion,  that 
it  was  only  an  abfence  with  leave.  For  it  appears,  that 
both  parties  confidered  the  contra(5l  between  them  as  fub- 
fifting,  and  not  diflblved.  He  paid  her  the  whole  that 
he  had  earned  in  the  five  weeks  that  he  was  abfent,  con- 
fidering  himfelf  as  her  fervant  during  that  time.  For 
otherwife  the  deduction  would  not  have  been  a  deduction 
of  the  particular  fum  earned  by  him;  but  a  dedixStion  in 
proportion  of  his  whole  year's  wages  to  the  time  of  his 
abfence.  And  he  looked  upon  himfelf  as  liable  to  be  call- 
ed back  within  the  five  weeks.  And  it  is  ftated,  that  the 
original  contrail  was  not  diflblved,  fave  as  aforefaid. 
Therefore  we  are  all  of  opinion,  that  the  contraft  Was  not 
diflblved,  and  confequently  that  the  pauper  gained  a  fet- 
tlement with  his  miftrefs  Blifs  at  Farthingjione.  Burrow's 
Settlem.  Caf.  479.  . 

E.  ^-^  G.  2.  Chrijl-church  and  St.  Matthew's  Bethnel 
Green.  Ehzabtth  Maxey  was,  on  the  24th  day  of  Auguji 
J 757,  hired  into  Chriji-chiirch  for  a  year,  and  continued 
in  the  faid  fervice  till  the  7th  of  /^ugvjl  then  next  follow- 
ing ;  when  ihe  was  frightened  into  fits,  and  thereby 
rendered  incapable  of  doing  any  fervice.  Her  matter  be- 
ing taken  ill,  and  difturbed  by  her  fits,  defired  Mr.  Le-- 
wonier^  who  lived  in  the  parifh  of  St.  Matthew  Bethnal 
Greeny  to  take  her  hHo  his  houfe,  that  (he  might  be  un- 
der 
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der  the  care  of  her  fifter  who  lived  there ;  but  if  Mr,  Le- 
monier  refufed  to  receive  her,  fhe  was  then  to  return  to  her 
mafter's  houfe.     Mr.  Leuionier  took  her  in  ;  and   fhe  re- 
fided  there  about  five  days ;  and  then  was  taken  into  the 
hofpital.     The  day  after  fhe  had  been  received  into  Mr. 
Lemonier's  houfe,  the  returned  to   her   faid  mafter's  houfe 
to  fetch  away  her  clothes  ;  and   her  miftrefs  gave  her  two 
fhillings,    which,    with   what   flie    had    before    received, 
made  up  the  full  year's  wages.     No  •  words  of  difcharge 
pafled  between  her  and  her  miftrefs;  but  (he  looked   up- 
on herfclf  as  then  difcharged   from   her  fervice;  but   be- 
lieved, that  had  fhe  recovered  her  health,  her  mafter  would 
have  received  her  again   into  his  fervice.     She  continued 
under  the  fame  indifpofition,  till  after  the  year  from  the 
faid  time  of  hiring  was  expired  ;  and  never  returned  again 
into  her  faid  mafter's  fervice.     And  on  the  17th  of  Jw 
gujl  1758,  her  mafter  hired  another  fervant  in  her  place. 
It  was  obje(Sled,  that  this  fervice  could  not  gain  a  fettle- 
ment,  being  feventeen  days  ftiort  of  the  year.     The  cafes 
that  have  been  were,  where  the  abfence  was  in  the  middle 
of  the  year,  and  the  abfence  purged  by  the  mafter's  receiv- 
ing the  fervant  again.     But  here  the  abfence  was  17  days 
at  the  end  of  the   year ;  and  if  this  be  allowed,  where 
can  the  court  ftop  ?  It  may  as  well  be  a  want  of  three 
weeks,  or  a  month,  or  two  months.     By  lord  Mansfield 
Ch.  J.     This  cafe  is  an  additional   proof,  among  many 
others,  upon  how  inconvenient  a  foot  the  law  of  fettle- 
ments  ftands.     This  muft  appear  a  very  clear  cafe  to  any 
perfon  of  common  plain  fenfe  and   underftanding.      it  is 
certainly  a  fair  bona  fide  fervice  for  a  year,  without  any 
fraud  on  either  fide.     If  a  mafter  gives  his  fervant  leave 
to  go  upon  any  other  fervice,  or  to  be  abfent  for  a  fbort 
time,  and  pays  him  his  whole  wages,  this  is  a  good  fer- 
vice.    If  the  fervant  is  taken  ill,  by  the  vifitation  of  God, 
it  is  a  condition   incident  to  humanity,  and  is   implied   in 
all  contracts.     Therefore  the  mafter  is  bound  to  preside 
for  and  take  care  of  the  fervant  fo  taken  ill  in  his  fervice  ; 
and  cannot  dedudl  wages  in  proportion  to  the  continuiince 
of    the  fervant's  fickne^s,       And  there    is   no  difference, 
whether  the  accident  of  ficknefs  happens  in  the  middle  or 
at  the  end  of  the  year.     I,t  is  equally  the  ait  of  God,  and 
without  any  fault  of  the   fervant.     And   in   the   prefent 
cafe,  the  fervant's  being  at  Mr.  Lesnoniers,  or  in  the  ho- 
fpital, is  juft  the  fame  thing  as  her  being  kept  in  the  ma- 
fter's houfe,  under  his  own  roof.     Bur.   Set,  Caf.  494. 

T,  6  G,  3.   Frome  Selivood2.n6.  Brixton  D  ever  el.  Richard 
S(£fJ(,  Uie  huft)aad  ©f  the  pauper,  waa  hired  for  a  year  at 
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King's  PFe^cn,  and  fervcd  that  year  till  within  ten  days  of 
the  end  of  the  year,  when  Stent  declaring  to  his  mafter, 
that  he  wifhed  not  to  be  fettled  in  King's  IVeJion,  afked  his 
leave  to  go  and  vifit  his  relations.  To  which  the  mafter 
confented.  After  the  year  was  expired,  Stent  returned  to 
his  mafter,  and  then  hired  himfelf  as  a  day  labourer,  and 
as  fuch  continued  with  him  about  three  months.  On 
making  up  their  accounts.  Stent  allowed  out  of  his  daily 
wages,  for  the  days  he  had  been  abfent  the  preceding  year. 
The  court  held  the  fettlcment  to  be  in  King's  IVeflon, 
looking  upon  the  leave  and  conftnt  of  the  mafter  as  frau- 
dulent, and  a  mere  evafion  of  the  fettlement.  Burrows 
Settl.  CoJ.   565. 

H,  1 1  G".  3.  Madington  and  Wilsford.  The  pauper, 
being  hired  for  a  )ear  from  Michaelmas^  continued  in  his 
i'ervice  till  about  three  weeks  before  the  next  Michael- 
mas ;  when,  having  been  kicked  by  one  of  his  niafter's 
hoifes,  he  went  heme  to  his  friends,  about  five  miles  ofF, 
without  bis  mafter's  knowledge  cr  afking  his  leave,  to 
cure  his  leg;  and  continued  there  during  the  remainder 
of  the  year,  and  never  returned  to  his  mafler,  except  for 
his  wages,  fome  ftiort  time  t^ftcr  Muhaelmas ;  when  he 
■was  paid  the  whole,  except  fix  fhillings,  which  the  mafter 
deducted  on  account  of  the  faid  abfence  ;  which  the  pau- 
per confented   to. It   was  argued,  that  the  pauper  by 

this  fervice  gained  no  fettlement :  That  this  was  a  defer- 
tion  of  the  fervice  :  it  doth  not  appear  that  it  was  ne- 
cefTary  for  him  to  go  home  ;  or  tl.at  he  could  not  return 
again  i  or  that  he  was  difibled  by  this  kick,  from  being 
able  to  perform  his  fervice,  at  leaft  in  fome  degree  ;  or 
that  the   mafier  knew  where  he  was.     And  nothmg  (hall 

be  prefumed,  that  is  not  ftated. But  the  court  were  of 

opinion,  that  the  fervant  gained  a  fettlement  by  the  fervice 
here  ftated.  And  they  thought  it  to  be  within  the  reafoft 
of  the  determination  of  the  /flip  cafe.  Here,  the  caufe 
of  his  going  home  to  his  fritnds  clearly  and  fully  appears 
to  have  been  to  cure  his  leg,  which  had  been  hurt  in  hia 
matter's  fervice,  and  by  a  kick  from  his  maPer's  horfe. 
'Jhis  was  a  reafonable  caufe  of  abfence.  It  did  not  cif- 
folije  the  contract,  nor  hinder  his  gaining  a  fettk-ment  ; 
and  the  mafter  ought  not  to  have  deduced  any  part  of  his 
wages.     Burrcivs  Set.  Caf.  675. 

T.    1 1  G.  3.     Rofs  and  IVhitchurch.     Thomas  Cbeft^  the 

pauper,  hired  himfelf  for  a   year  to  Edmund  Miles  ;  and 

ierved  him,  in  Langarren^  only  three  days.     A  difference 

.    arifing  between  them  about  the  bufinefs  the  pauper  was 

employed  uiy.MiUs  (the  mafter;  bid  the  pauper  go  about 

-,  -  his 
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his  bufinefs.  On  which  the  pauper  immediately  ran  away, 
and  quitted  his  fervice  j  and  hired  himfelf  to  ^ohn  Whiiby 
for  a  year,  at  55  s  a  year  wages,  and  ferved  Whitby  for  fix 
months  In  Whitchurch.  Miles  then  infifted  on  Whithy*s. 
not  keeping  the  pauper  in  his  fervice.  Whitby  paid  the 
pauper  his  wages  to  that  time  :  and  the  pauper  quitted 
that  fervice,  and  went  one  or  two  voyages  up  the  river 
Wye^  as  a  labourer  to  a  bargemafler,  for  a  fortnight. 
Then,  at  Whitby  %  requeft,  and  with  Milci'%  confenr,  he 
returned  \x\io  Whitby\  fervice,  without  coming  to  any  new 
agreement,  or  any  mention  of  wages ;  and  continued   in  \ 

Whitby's  fervice  in  Whitchurch  feven  months,  being  a  month 
over  the  end  of  the  year  for  which  he  was  hired,  in  order 
to  make  out  his  loft  time,  and  then  received  his  wages, 
-  -  It  was  argued,  that  the  fortnight's  abfence  being  in 
the   middle  of  the  year,  it  was  purged   by  the  matter's 

receiving  him  again. But  by   the  court :  Here  is  an 

abfolute  diffolution  of  the  contract,  both  by  mafter  and 
fervant,  at  the  end  of  fix  months.  Whereas  the  ftatute 
requires  a  continuance  in  the  fame  fervice  for  a  whole 
year.  The  new  fervice  cannot  be  conneiSted  with  the  old 
hiring.     Bur.  Settl.  Caf.  688. 

T.  II  G.  3.  Potter  Higharn  and  Ludbam.  A  fervant, 
hired  for  a  year,  continued  till  the  day  before  the  end  of 
bis  year ;  when  he  defired  his  mafter  to  difcharge  him; 
telling  his  mafter,  that  as  he  had  hired  himfelf  for  the 
next  year  to  a  perfon  in  a  diftant  place,  he  wifhed  to  pafs 
that  day  with  his  friends  ;  znd  requefted  to  have  that  time 
to  himfelf,  to  fpend  with  them.  To  v/hich  the  mafter 
confented.  And  he  was  accordingly  difcharged;  and  then 
received  the  whole  of  his  wages,  except  fixpence,  which 

he  allowed   to    his   mafter    for    that    day. This   was 

holden  not  to  be  a  diffolution  of  the  contrail,  but  an  ab- 
fence by  leave  cf  the  mafter.  And  it  was  adjudged,  that 
the  fervant  by  this  fervice  gained  a  fetllcment.  Bur.  Set, 
Caf.  690. 

£.  1 3  G.  3.  St.  Margaret's  WeJiminJ^er  and  Richmond. 
The  pauper  William  Spriugall  wzs  hired  for  a  year  to  Jlex^ 
ander  Craivford &(i\\yiXQ  of  liichmond^  on  the  30th  of  O^ober^ 
to  ferve  till  the  30th  cf  Oiiober  following.  Before  the 
expiration  of  the  year,  namely,  on  the  4ih  of  September^ 
the  pauper  married  a  fellow-ftrvant.  The  faid  fellow- 
fervant  had  given  a  month's  warning  in  Auguji  preceding 
to  quit  the  fervice,  and  was  to  quit  it  in  September^  in 
confcquence  of  fuch  warning  ;  but  was  defired  by  her 
mafter  to  ft:ay  till  the  17th  of  OSf^ber,  which  Ihe  did:  And 
then  the  mafter  faid  to  Springall  (the  hull^and)  that  he 
G  g  4  lup- 


472  |0DC?*     (Settlement  by  fervice.) 

fuppofecl,  as  his  wife  was  going  away,  he  (the  hufb.ind) 
would  like  to  do  fo  too.  The  hulband  replied,  he  would 
like  it  better,  if  it  was  agreeable  to  the  maOer.  His  maf- 
ter  faid,  he  had  no  objediion,  as  he  had  another  footman 
coming,  and  would  pay  him  his  whole  year's  wages  : 
"Which  he  accordingly  did  on  the  faid  17th,  in  full  to  the 
30th.  On  which  faid  i7ih  of  OlUhcr^  both  the  hufband 
and  the  wife  left  the  fervice.  It  was  obje£led,  that  the 
pauper  did  not  gain  a  fettlement  by  fervirg  for  a  year,  be- 
caufe  he  left  the  fervice  13  da-,  s  before  the  expiration  of 
his-year.  1  he  zQt  of  parliarrient  is  exprefs.  That  no  fuch 
perfon  fo  hired  as  aforefaid  fiiall  be  adjudged  to  have  a 
good  fettlement  in  any  fuch  parifli  or  townfhip,  unlefs 
fuch  perfon  fhall  continue  and  abide  in  the  fame  fervice 
during  the  fpace  of  one  whole  year.: — By  lord  Mamfield 
(with  whom  the  other  judges  concurred):  There  is  no 
recefiity  of  an  a£lual  fervice  upon  every  day  of  the  year. 
The  mafter  can  always  difpenfe  with  it.  He  can  give  leave 
of  abfence.  Nay,  if  the  fervant  is  abfent  without  leave, 
in  the  middle  part  of  his  year,  fuch  abfence  may  be  purged, 
9s  it  has  been  termed,  by  the  malter  receiving  him  again  j 
that  is,  the  fubfequent  confent  of  the  mafter  ratifies  the  adt 
done  I  am  clearly  of  opinion,  that  the  fervant  has  in  the 
prefent  cafe  fufliciently  ferved  his  whole  year.  The  mafter 
voluntarily  gave  him  leave  of  abfence  for  the  laft  13  daysj 
and,  of  his  own  accord,  paid  him  the  whole  year's  wages, 
Bu'-.   Set.  C'jf.   740. 

E.  18  G.  3.  St.  Faith  under  St.  Paul's  and  St.  Bar- 
ihoiomezu  by  the  Exchar-ge,  Cafe  ftated,  that  the  pauper 
TJ'JutaOwen  was  hired  for  a  ye^r  by  Mr.  Hejhuyfen  on  llth 
yune  i^ji  :  That  in  yZ/r;/ following  her  mafter  told  all 
his  lervants  that  he  was  going  to  live  at  Mar.cheihr^  but 
did  not  know  the  time  ;  and  that  they  might  look  out  for 
fervices,  or  ftay  with  him  until  he  went,  as  they  chofe  : 
Tnat  the  pauper  continued  with  her -faid  mafter  in  the 
parifli  of  St.  Bartholomew  aforefaid,  till  the  4th  'June  io\-> 
lowing,  when  her  mafter  paid  her  the  whole  year's  wages 
at.d  half  a  guinea  over,  and  that  fame  day  he  left  London  : 
That  his  going  that  6Ry  was  quite  a  cafual  matter,  and  if 
he  had  remaiDcd  in  London  he  fhould  have  continued  the 
pauper  in  his  fervice,  as  fhe  was  a  good  fervant  :  That 
the  pauper  went  into  a  new  fervice  two  days  alter  her 

mafter  left  London. The  cafes  of  K.  v.  Cajiluhurch^  and 

JC.  V.  Goaalrmng^  were  ftiongly  relied  on  as  in  point: 
That  the  fervant  in  this  cafe  having  entered  into  a  new 
conirdct,  and  being  in  the  adl  of  gamirg  a  new  fettlement 
/of  the  fecpnd  year,  during  the  lapfe  of  the  fiift,  diftin- 
^  guifhed 
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guiftied  this  cafe  from  K.  v.  Richmond;  and  that  to  hold  this 
a  fettlement  would  be  to  allow  the  pauper  to  be  gaining 
two  fettlements  at  the  fame  time  under  different  hirings. 
—But  by  lord  Mansfield  and  the  court :  The  only  queftion 
is,  Whether  the  fervant  continued  hor^  fide  in  her  fervice 
during  the  whole  year  ?  To  be  fare  there  is  a  diftin(5\ion 
between  exceptions  from  the  contra^)  originally,  or  fubfe- 
quent  diflblution  and  difpenfation  of  the  fervice  ;  but  if  the 
cafe  be  of  the  latfer  defcription  and  bona  fi'Ie,  it  can  make 
no  difference,  when  the  fervant  is  engaged,  or  where;  or 
whether  the  fervice  be  in  the  fame  or  another  occupation  : 
She  quitted  her  fervice  at  the  defire  cf  her  mailer,  and 
received  half  a  guinea  beyond  her  wages,  as  an  equiva- 
lent no  doubt  for  her  board.  It  was  accidental  and  a 
favour  to  her  mafter.  The  cafe  of  the  K.  v.  Richmond  n 
full  as  Itrong  as  ihi?,  for  there  a  new  fervant  came  into  the 
very  place.  Fraud  vitiates  every  thing  ;  but  the  juftice  as 
well  as  reafon  of  the  thing  are  here  with  the  fettlement, 
Suppofe  (he  had  come  from  a  diftant  country  and  had  no 
other  fettlement,  fhall  (he  lofe  her  only  one,  which  (he 
deferves  fo  well  ?     Cal.  Caf,  48- 

M.  22  G.  3.  Hartley  and  TVefimecn.  Robert  JVhitr^ 
being  fettled  at  Hartley^  was  hired  on  iith  October  1779, 
to  '^ohn  Gibbs  of  the  parifh  of  Tapton  for  a  year;  he  en- 
tered on  the  fame  day,  and  continued  in  his  fervice  until 
the  6ih  O£ioher  1780;  when  he  was  apprehended  by  a 
warrant,  being  charged  by  Rebecca  Haberden  with  being 
the  father  of  a  baftard  child,  of  which  (he  had  been  deli- 
vered fix  months  before :  That  he  was  carried  to  an  inn, 
and  kept  in  cuftody  by  the  parifli  officers  till  the  loth 
Otioher  :  That  his  mafter  on  the  faid  6ih  O^oA^r  fettled 
with  him  at  the  faid  inn,  faying,  that  he  might  not  fee 
him  again,  and  dedu6fed  1  s  out  of  his  wages,  on  account 
of  his  not  ferving  the  whole  year  ;  "  though  he  faid  he 
bad  no  objedtion  to  the  pauper's  gaining  a  fettlement  at 
Tapton,  yet  perhaps  the  other  farmers  might."  That  the 
faid  mafter  di<l  not  in  any  other  manner  alfent  to  or  diffent 
from  the  pauper's  abfence.  That  the  pauper  after  his  be- 
ing fo  taken,  did  not  return  to  his  faid  fervice. It  was 

argued,  that  getting  a  woman  with  child  previous  to  the 
commencement  of  the  fervice,  was  not  fuch  an  offence  as 
could  give  the  mafter  an  authority  to  difcharge  him  :  That 
the  fervant  was  not  accountable  to  his  mafter  for  any  th'xncr 
previous  to  the  contra£l  :  That  if  being  once  the  father 
of  a  baftard  child  authorifed  this  mafter  in  the  difcharge, 
it  would  alfo  any  fubfequent  majhr  throughout  the  whole  of* 
the  fcrvani's  life  ;  That  nothing  appeared  to  (hew  the  fer- 
vant 
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vant  confented,    and   that  the  dedu£lion   of  wages  was 

made  without  his  confent.. On  the  other  fide  it  was 

infifted,  That  the  pauper  was  not  in  point  of  fa£l  in  his 
fervice  during  the  laft  four  days,  and  there  were  no  cir- 
cumftances  to  induce  fhe  court  to  fay  that  he  was  fo  iy 
conjlru^ion  :  That  the  fervant  could  not  have  fupported 
an  a£tion  againft  his  mafter  for  his  wages  during  his  im- 
prifonment,    and  therefore  could    not  againft  the  parifh 

claim  a  fettlement. By  lord  Mansfield:  It  is  not  ne- 

ceiTary  to  enter  into  the  quefiion  how  far  this  is  a  crime, 
becaufe  the  mafter  has  not  difcharged  the  pauper  upon 
that  ground  :  That  it  ^  wrong  and  an  offence,  no  man 
will  deny  ;  but  whether  to  be  animadverted  upon  both  by 
the  ecclefiaftical  and  common  law,  is  not  material  here  : 
To  be  fure  it  was  not  puniftiable  as  a  crime  at  common 
law ;  and  the  ftatutes  feem  only  to  go  to  the  punifhment  of 
the  parents  for  the  purpofe  of  fecuring  an  indemnity  to  the 
parifti.  But  here  this  offence  is  not  affigned  as  the  reafon 
for  difcharging  the  fervant  j  and  if  it  were,  I  have  no  diffi- 
culty to  fay,  that  I  think  a  mafter  hiring  a  fervant  after  an 
oft'ence  committed,  and  that  not  in  his  own  houfe,  {hall  not 
at  the  clofe  of  the  year  difcharge  him  under  this  pretence  : 
It  is  not  a  debauching  of  his  fervant,  or  turning  his 
houfe  as  it  were  into  a  brothel.  I  do  not  g(?  on  that 
ground,  nor  upon  the  confent  or  implied  agreement  to 
go  before  the  end  of  the  year,  for  there  was  none:  it  was 
againft  the  intention  of  both  parties  that  it  fhould  afFecl 
the  fettlement  ;  and  if  the  cafe  were  to  go  upon  that,  it 
ought  to  be  returned  to  the  fefiions  to  have  that  fa6l  ftated; 
there  was  no  fraud  intended,  becaufe  there  was  no  agree- 
ment ;  nor  did  the  mafter  mean  either  to  prevent  or  pro- 
mote the  fettlement;  but  he  deduds  a  fomething  to  leave 
that  queftion  open,  which  it  was  the  object  of  other  per- 
fons  who  were  intertfted  to  have  difcufTed.  The  true 
point  then  is,  fuppofmg  no  wages  paid  and  no  agreement, 
here  are  four  days  wanting  in  the  fervice,  and  it  is  by 
means  of  his  own  a£t  that  he  becomes  incapable  of  com- 
pleting it.  His  condu£t  is  an  offence  againft  morality  and 
the  laws,  in  what  jurifdi£iion  foever  thofe  laws  are  ad- 
miniflred  ;  and  the  confequences  of  it  are  equivalent  to 
a  wilful  abfence :  I  therefore  think  he  did  not  gain  a  fet- 
tlement :  It  is  well  put,  that  had  an  a£tion  been  brought 
for  his  wages,  he  could  not  have  recovered  for  thefe  four 
days.     Cal.  Caf.   129. 

H.  26  G.  3.  K.  v.  Grejham.  On  a  rule  to  ftiew  caufe 
why  an  order  of  feffions  of  the  city  and  county  of  Npr- 
wic/jj  confirming  an  order  of  two  juftices,  flipuld  not  be 

quaftied. 
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qualhed. The  cafe  flated,  That  JViH'iam  Thompfon  was 

I'ettled  at  Grejkam^  when  he  hired  himfelf  for  a  year  at 
the  wages  of  3  1,  to  Mr.  Creemer  of  Bejion  Re^is ;  that 
he  duly  entered  upon  his  faid  fervice,  and  continued  there- 
in for  about  a  quarter  of  a  year,  and  upon  fome  difpute 
between  him  and  his  mafter,  his  mafter  infifted  upon 
turning  him  away,  and  threw  down  15  (hillings,  which  the 
pauper  took  up,  and  went  away  to  his  father's  houfe  in 
Norwich,  where  he  continued  for  fix  days,  during  which 
time  he  looked  upon  himfelf  as  a  free  man  :  That  the 
pauper  then  returned  at  the  requeft  of  his  mafter,  and 
continued  in  the  fervice  to  the  end  of  the  year,  when  he 
received  45  fhillings,  being  the  remainder  of  his   wages 

agreed  for   at  the  hiring. By  L.  Mansjield:  The  ab- 

fence  of  a  fervant  from  his  mailer's  fervice  is  an  equivocal 
ail,  and  therefore  may  be  explained  by  other  circum- 
ftances  ;  but  if  it  appears  that  the  contradl  has  been  once 
diffolved,  it  cannot  be  fet  up  by  a  new  agreement.  In 
this  cafe  the  contract  was  abfolutely  diffolved  :  The  ma- 
fter infifts  upon  turning  him  away,  and  pays  him  down 
all  his  wages  that  were  due;  the  confent  on  the  other 
fide  is  by  taking  the  money  up  j  then  how  does  he  come 
back  again  ?  It  is  upon  the  requeji  of  the  mafter  :  There 
is  nothing  by  which  the  abfence  can  be  explained.  The 
meaning  of  purging  an  abfence  is  wheie  the  ail  itfclf  is 
doubtful. — —Rule  difcharged.  Caje^  by  Durnf.  atid  Eaji. 
101. 

(5)  By  the  13  (?.  2.  c.  29.    Servants  in  the /sw>7ij'//»^  Places exemptea. 
hojpital  (hall  not  by  fuch  fervice  gain  any  (ettlement  in  the 
parifh  where  the  faid  hofpital  is  fituate. 

And  by  the  9  G.  3.  c.  31.  Servants  in  the  Magdalen 
hojpital  {^^z\i\\Q\^A  for  the  reception  of  penitent  proftitutes) 
(hall  not  by  fuch  fervice  gain  any  fettiement  in  ihe  parifh 
where  ihe  faid  hofpital  is  fituate. 

'vii.  Of  fettiement  hy  marriage. 

I.  Heretofore  it  hath   been  fomewbat  doubtful,  what  what  Aail  he 
fhail  be  deemed  a  fufEcient  marriage,  fo  as  that  a  woman  deemed  a  fufH- 
ftiall  gain  a  fettiement  thereby  ;  and  the  courts  have  been  "f'^'^l^^'^l^^^ 
favouraole  in   admitting  marriages,  although  not  ftri£!ly  fetikment. 
folemnized  according  to  the  laws  of  the  church;  but  now 
by  the  ftatute  of  the  26  G.  2.  c.  33.  a  great  diftindtion  is 
made,  between  marriages  folemnized  before  the  25th  day 
of  Marcf}  1754,  and  after  that  time  :   for  by  the  faid  fta- 
tute it  is  enaded,  that  after  Alarch  25,  1754,  all  mar- 
riages (except  in  Scotland,  and  except  the  marriages  of 

jews 
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jews  and  quakers,  where  both  the  parties  are  jews  or 
quakers  refpeclively),  which  fhall  be  folemnized  without 
licence  or  publication  of  banns,  or  in  any  other  place  than 
a  church  or  publick  chapel  wherein  banns  of  matri;nony 
have  been  ufually  publifhed  (unlefs  by  fpecia!  licence  from 
rhe  archbifhop  of  Canterbury)^  or  without  the  conlent 
of  parents  or  guardians  (where  either  of  the  parties,  not 
beintr  a  widower  or  widow,  is  under  the  age  of  2r),  fliall 
be  null  and  void  to  all  intents  and  purpofes  what.foever. 
As  in  the  cafe  of  Chibam  and  Pre/ion^  M.  3-^  G.  2.  Two 
juHices  removed  Edward  Youngs  R(becca  his  wife,  and 
A'lary  their  child,  from  Chiiham  to  Pre/ion  near  Fever/ham^ 
both  in  Kent.  And  the  fefTions  confirmed,  in  2I!  points, 
the  order  of  the  two  juftices*  The  cafe,  as  ftated  to  ap- 
pear to  the  feffions  was,  that  the  faid  Edward  Toung^  be- 
ing legally  fettled  in  Prejlon^  and  (not  being  then  a  wi- 
dower) was  on  the  25th  of  "January  1758,  without  the 
confent  of  his  father  who  was  then  living,  married  by  li- 
cence in  the  parifh  church  of  Tenhamy  to  Rebecca  Drury 
(who  was  fettled  in  the  faid  parifli  of  Tenham^  and  who 
is  removed  to  Prejlon  by  the  faid  order,  as  the  wife  of  the 
faid  pauper) ;  the  faid  Edward  Young  being  then  an  infant 
of  20  years  :  And  that  afterwards,  the  faid  Rebecca  ■wzs 
brought  to  bed  in  the  parifh  of  Chiiham,  of  the  faid  Mary^ 
removed  by  the  order.  It  was  argued  in  fupport  of  thefe 
orders,  that  the  word  void  in  the  aft  may  be  conflrued 
voldcble  ;■  and  that  it  is  highly  unreafonable,  that  a  virtuous 
young  woman  and  her  innocent  children  fhould  be  turned 
ac-rift,  and  be  confidered  as  a  whore  and  baftards,  without 
having  any  opportunity  to  contett  fo  fevere  a  judgment 
againit  them  :  Therefore  that  this  marriage  ought  to  be 
avoided  by  a  fentence  in  the  ecclefiaftical  court ;  and  not 
in  a  collateral  method,  by  an  ex  parte  order  of  juUices, 
made  without  hearing  them  or  any  perfon  on  their  behalf. 
By  lord  Mansfield  ch'xei  juHice  ;  This  point  will  aomit  of 
no  manner  of  doubt.  There  is  this  plain  diftindtion  be- 
tween things  V3id  and  voidable.  Where  the  law  makes  a 
thing  void  for  the  benefit  of  the  parties  concerned,  they 
may  waive  that  advantage  if  they  pleafe.  But  the  marriage 
act  is  avowedly  made  againjl  both  the  contra6iing  parties, 
and  therefore  they  {hall  not  waive  the  difabilities  of  it  at 
their  own  option.  The  marriage  is  void  and  null  to  all 
intents  and  purpofes,  even  tho'  the  parties  fhould  after^ 
wards  agree  to  it,  wherever  the  fa£t  appears  direftly  con- 
trary to  the  ftatute. — And  by  the  whole  court :  Let  the 
order  be  quafned  as  to  Rebecca  and  the  child,  and  confirmed 
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as  to  the  pauper  Edward.     Bur,  Set.  Caf.  486.     Black, 
Rep.   192. 

£.  21  G.  3.  King^s  Norton  and  Northfield.  Two  juf- 
lices  made  an  order  to  remove  Abigail  fones,  widow  of 
Jojeph  Jones,  from  the  pari(h  of  King's  Norton  to  the  parifh 
of  Ncrthfield  \  which  order  the  feffions  confirmed  upon 
appeal,  and  ftated  fpecially,  That  the  pauper  Jblgailjones, 
being  fettled  at  King's  Norton,  in  the  year  1775,  inter- 
married with  Jofeph  Jones  z  fettled  inhabitant  oi Northjield, 
at  Buerly-hill  chapel  in  the  parifh  of  Kingfwinford  in  the 
county  of  Stafford,  which  was  eredied  in  the  year  1 765, 
and  then  duly  confecrated,  and  in  which  divine  fervice  had 
been  publickly  and  regularly  celebrated  ever  fince;  and 
wherein  banns  of  matrimony  had  been  often  publifhed  and 
marriages  celebrated,  previous  to  the  marriage  in  queftion  : 
That  the  faid  chapel  was  a  new  one,  erefted  lince  the 
marriage  a£l,  and  not  ere£ted  on  the  foundation  of  one 
that  was  ancient;  and  no  act  of  parliament  was  obtained 
for  erefting  the  faid  chapel,  or  for  celebrating  marriages  ' 

there.  The  two  orders  being  removed  into  the  court  oi 
king's  bench,  the  queftion  was,  Whether  the  marriage 
was  void  by  the  provihons  of  the  faid  a6t  ?— On  fr.ewing 
caufe,  it  was  contended  that  the  words  ufuatly  publljltedxu. 
the  a6l  ought  to  be  confidered  to  mean,  ufually  at  the  time 
when  the  marriage  in  queftion  took  place.  If  To,  there 
was  enough  ftated  in  the  cafe  for  the  court  to  confider  this 
as  a  chapel  in  which  banns  had  been  ufually  publifhed. 
The  word  often  is  nearly  tantamount  to  ufually  ;  but  if  it 
were  not,  yet  as  it  is  a  rule  that  an  order  of  feflions  is 
always  to  be  fupported,  unlefs  fomething  appears  exprefsly 
on  the  face  of  it  which  fhews  it  to  be  againft  law,  the 
court  would  intend  this  to  be  fuch  a  chapel  as  the  atSt  re- 
quired, there  being  no  dire£l  afTertion  to  the  contrary.  If 
the  conftruftion  contended  for  on  the  other  fide  (hould  pre- 
vail, this  a6t  would  prove  a  trap  to  clergymen  and  innocent 
perfons,  who  could  not  be  expelled  to  fearch  into  hiftory, 
to  difcover  the  exa£t  time  when  marriages  firft  began  to  be 
celebrated  in  any  particular  chapel.  It  is  hard  p^'rhaps  to 
draw  a  line,  but  here,  an  ufage  was  clearly  eftablifhed 
long  before  this  marriage  took  place. Againft  the  va- 
lidity of  the  marriage,  it  was  argued,  that  the  a£l  is  to  be 
conftrued  as  if  the  cafe  had  happened  the  day  after  it  had 
pafTed.  Ufage  fince  cannot  vary  the  cafe.  Arguments  of 
hardfliip  and  inconvenience  can  only  be  reforted  to,  whea 
the  law  is  doubtful ;  but  here  the  words  of  the  ftatute  are 
clear.  This  is  no  more  a  trap  than  any  other  prohibitory 
law.     After  the  paffing  of  the  adl,  no  marriages  have  been 

attempted 
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attempted  to  be  celebrated  in  Lincoln's-Inn  chapel,  Gray's" 
Jnn  chapel,  and  many  others,  altho'  they  are  old  chapels, 
becaufe  banns  had  not  been  ufually  publiflied  in  them ; 
and  it  would  be  abfurd,  if  a  chapel  ereiled  fince  the  zSt 
fhould   be  in  a  better  fituation  in  that  refpeil  than  thofe 

which  had  exiftcd  before. Lord  Mansfield :    I  was  for 

fome  time  averfe  to  determine  a  queftion  of  fuch  ferio':s 
confequence  in  a  collateral  way,  on  a  fettlement  cafe/ 
But  upon  more  confideration,  I  think  we  ought  now  to  de- 
>  cide  it.  If  there  has  been  an  abufe,  we  ought  to  ftop  it  as 
early  as  poflible.  A  delay  might  lead  to  a  fuppofition  that 
we  doubt,  when  in  truth  we  do  not.  The  a£l  clearly 
meant  chapels  exifting  at  the  time.  I  am  of  opinion  that 
this  marriage  was  void  by  the  provifions  of  the  ftatute. 
Douglas.  634.  Cal.  Caf.  115.  [Soon  after  this  determi- 
nation was  known,  an  a6l  was  pafled  21  G.  3.  c.  53.  for 
making  all  marriages  which  had  been  folemnized  in  any 
parifh  church  or  publick  chape!  ere£led  fince  the  ftatute  of 
the  26  G.  2.  and  confecrated,  valid  in  law,  and  to  exempt 
the  clergymen  who  had  folemnized  fuch  marriages  from 
the  penalties  of  that  ftatute.] 

H.  26  G.  3.  Stanton  upon  Hine  Heath  and  Hordnett. 
Mary  Miles  and  Ann  her  infant  daughter  were  removed 
from  Stanton  to  Hordnett  \  the  feflions  confirmed  the  order, 
and  ftated  the  following  cafe:  That  Mary  MiUsy  an  illegi- 
timate child,  was  born  at  Hordnett,  that  file  was  married 
on  the  lOth  January  1 78 2,  fhe  being  then  under  2  b  years 
of  age,  to  Richard  Teece,  who  was  born  at  Star.ton,  and 
was  alfo  under  21  years  of  age,  and  illegitimate;  that  his 
putative  father  died  in  1779,  and  his  mother  in  1764. 
The  putative  father  of  Mary  died  feveral  years  before  her 
marriage,  and  her  mother  in  1772  married  Richard  Lowe, 
who  as  well  as  his  wife  are  ftill  living.  Neither  Richard 
Teece  nor  Mary  Miles  had  ever  any  guardians  appointed, 
nor  Was  any  confent  given  to  their  marriage  by  any  perfon 
acting  in  that  character,  nor  by  the  parents  on  either  fide  ; 
but  the  faid  Richard  Teece,  who  applied  for  a  licence,  fwore 

that  the  parties  were  both  of  age. The  queftion  for  the 

opinion  of  the  court  turned  on  the  validity  of  this  mar- 
riage.  After  hearing  counfel  on  both  fides,  lord  Manf- 

field  h\dy  the  queftion  is.  What  is  the  law  ?  The  meaning 
of  the  a6l  [26  G.  2.  c.  33.]  i?,  tbat  where  there  is  the  con- 
fent of  a  father,  or  guardian  lawfully  appointed,  or  of  a 
mother,  or  guardian  appointed  by  the  court  of  chancery, 
the  marriage  (hall  be  valid  ;  but  here  there  was  no  confent 
by  any  one,  confequcntly,  in  my  opinion,  it  is  void  by  the 
marriage  a<5t.     Inhere  is  no  reafon  to  except  illegitimate 

children. 
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children,  for  they  are  within  the  mifchiefs  intended  to  be 
remedied  by  the  a<St.  By  the  court :  Both  orders  con- 
firmed.    Cafes  by  Durnf.  Sini'EaJi.  96. 

The  paflage  into  Scotland  Wm^lth  open  by  the  a£t,  Marriages  in 
many  perfons  have  found  their  way  th'^her  to  be  married,  Scotland, 
in  a  manner  very  clandeftine  and   irregular.     And  there 
hath  been  diverfity  of  opinions  concerning  the  validity  of 
fuch  marriages. 

Lord  Stair,  in  his  inftltutions  of  the  law  of  Scotlandy 
page  26.  fays,  "  The  publick  folemnity  of  marriage,  is  a 
matter  of  order,  juftly  introduced  by  pofitive  law,  for  the 
certainty  of  fo  important  a  contrail ;  but  not  eflential  to 
marriage.  Thence  arifes  the  diftincStion,  of  public  or  fo- 
lemn,  and  private  or  clandeftine  marriage?.  And  altho* 
perfons  who  ad  contrary  thereto  may  bejuftly  punilhed  (as 
in  fome  nations  by  exclafion  of  the  iflue  of  fuch  marriages 
from  fucceflion),  yet  the  marriage  cannot  be  declared  void 
and  annulled ;  and  fuch  exclufions  feem  very  unequal 
againft  the  innocent  children.  But  by  the  cuftom  of  Scot- 
i'lnd  cohabitation,  and  being  commonly  reputed  rnan  and 
wife,  validiUes  the  marriage,  and  gives  the  wife  right  to 
her  thirds,  who  cannot  be  excluded  therefrom,  if  fhe  was 
reputed  lawful  wife,  and  not  queftioned  during  the  huf- 
band's  life,  till  the  contrary  be  clearly  proved." 

Mr.  Erjk'me^  in  his  principles  of  the  law  of  Scotland^ 
pages  62  and  64..  fays,  "  It  is  not  necefTary  that  marriage 
b«  celebrated  by  a  clergyman.  The  confent  of  parties 
may  be  declared  before  any  magiftrate,  or  fimply  before 
witnefies.  When  the  order  of  the  church  is  obferved,  the 
marriage  is  called  regular  ;  when  otherwife,  clandeftine. 
Towards  a  regular  marriage,  the  church  requires  procla- 
mation of  banns  in  the  churches  where  the  bride  and  bride-  , 
groom  refide.  Formerly,  not  only  bifliops,  but  prefby- 
teries,  aflljmed  a  power  of  difpenfing  with  proclamation  of 
banns  on  extraordinary  occafions  :  but  this  hath  not  beca 
exercifcd  fince  the  revolution." 

In  M*- DouaWs  inftitute  of  the  law  of  Scotland,  vol.  i, 
p.  112.  he  fays,  "  Marriage  is  perfe£led  by  fole  confent; 
for  carnal  knowledge  is  only  the  confummation  of  it. 
Marriage  is  either  folemn,  or  clandeftine.  A  folemn  mar- 
riage is  that  which  is  celebrated  by  a  minifter  of  the  efta- 
bli{hed  church,  or  one  having  the  benefit  of  the  toleration 
ait,  after  due  proclamation  of  banns.  This  ought  regu- 
larly to  be  done  three  feveral  Sundays,  in  the  churches 
refpeilively  where  the  parties  frequent  divine  fervice; 
but  if  they  belong  to  an  epifcopal  meeting,  it  muft  be  done 
16  in 
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ill  their  congregation,  and  likewife  in  the  parifh  churches 
where  the  parties  refidej  and  in  cafe  the  minifter  of  fuch 
pariHi  fhall  negle£l  or  refufe  to  publifli  the  banns,  it  is  de- 
clared fufficicnt,  if  done  in  the  epifcopal  congregation 
alone.  But  the  publick  folemnity  is  only  a  matter  of  order, 
and  not  efi'ential  to  marriage  ;  and  therefore  by  the  law  of 
Siotlandt  not  only  a  marriage  folemnized  by  any  minifter 
or  prielt  is  good,  but  likewife  cohabitation  as  man  and 
wife,  fufficiendy  afcertaias  the  marriage,  not  called  in 
queftion  during  their  joint  lives.  Thofe  marriages  which 
are  not  folemnized  according  to  the  order  of  the  church, 
are  termed  clandeftine.  Notwithftanding  that  clandeftine 
marriages  are  equally  binding  with  folemn  ones,  certain 
penalties  are  impofed  upon  the  parties,  who  thereby  a£t 
contrary  to  the  order  of  law  ;  thefe  are,  imprifonment  for 
three  months  and  a  penalty  upon  the  parties,  with  perpe- 
tual banifhment  or  other  arbitrary  punifhment  upon  the 
perfon  that  folemnizeth  the  marriage.  Of  old,  the  parties  ; 
Joft  their  refpe£live  interefts  of  Jus  mariti  and  jus  reticia  ;  ; 
but  that  afterwards  was  altered.  Perfons  redding  in  Scot- 
lam},  who  marry  in  England  or  Ireland,  without  proclama- 
tion of  banns  in  due  courfe,  are  fubjedl  to  the  pains  of 
clandeRine  marriages.  And  the  witnefTes  to  an  irregular 
marriage  are  fubje(5l  to  a  fine." 

But  whether  clandeftine  marriages  in  Scotland,  of  Eng- 
lijh  parties,  who  refort  thither  to  evade  the  EngVJh  law, 
fhall  be  fuftained  in  England,  hath  been  doubted.  And 
very  learned  men  have  queftioned,  notwithftanding  that 
fuch  marriages  are  valid  by  the  law  of  Scotland,  whether 
they  are  eiFeclual  in  England.  Where  parties  are  bound, 
by  the  laws  of  their  own  country,  to  execute  any  import- 
ant a(ft  or  contra6t  with  certain  folemnities ;  it  is  doubted 
whether  they  can  elude  their  own  law,  by  going  purpofely 
to  another  country  where  fuch  folemnities  are  not  eflential, 
and  then  returning  immediately  when  the  a£l  is  done.  It 
is  a  queftion  of  publick  law ;  and  the  moft  celebrated  writers 
on  publick  law  have  holden,  that  fuch  an  adl  is  fraudulent  5 
it  is  fraudem  facere  leg'i,  which  the  laws  of  all  nations  dif- 
allow.  In  the  cafe  of  Robinjon  and  Bland,  M.  i  G.  3, 
which  was  upon  a  fecurity  a;iven  in  France  iox  money  there 
loft  at  play,  wherein  the  locality  of  the  tranfaclion  came 
in  queftion,  there  is  an  obiter  obfervation  of  lord  Mansfield 
very  remarkable.  *'  As  to  the  money  won  at  play.  By 
the  rule  of  the  law  of  England^  no  action  can  be  maintain- 
ed for  it.  To  this  it  has  been  objeded,  that  the  contra£l 
was  made  in  France  :  Therefore  the  law  oi  France  muft 
prevail,  and  be  the  rule  of  determination  y  by  which  law, 
13  it 
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It  is  alledged,  that  the  money  is  tiiere  recoverable  before  the 
marflials  of  France^  who  can  inforce  obedience  to  their 
fentences  by  impri[onment.  1  admit  that  there  are  many 
cafes,  where  the  law  of  the  place  of  the  tranfadtion  (hall  bs 
the  rule  :  And  the  law  of  England  is  as  liberal  in  this  re- 
fpefl,  as  other  laws  are.  it  has  been  laid  down  at  the  bar, 
that  a  marriage  in  a  foreign  country  muft  be  governed  by 
the  law  of  that  country  where  the  marriage  was  had. 
Which,  in  general,  is  true.  But  the  marriages  in  Scotland, 
of  perfons  going  from  hence  for  that  purpofe,  were  in- 
llanced  by  way  of  example.  They  may  come  under  a 
\'tTy  different  confideration  ;  according  to  the  opinion  of 
IJuberus,  p.  33.  and  other  writers.  No  fuch  cafe  hath  yet 
been  litigated  in  England^  except  one,  of  a  marriage  at 
OJicnd;  which  came  before  lord  Hurdwicke^  who  ordered 
it  to  be  tried  in  the  ecclefiaftical  court :  But  the  young 
man  came  of  age  ;  and  the  parties  were  married  over 
aoain ;  and  fo  the  matter  was  never  brought  to  a  trial." 
Burr.  Mansf.  1 07 9. 

But  in  Btillers  Law  of  Nifi  pr'ms,  p.  113.  there  is  a 
(hort  note  of  a  caufe  wherein  this  point  was  afterwards 
determined,  upon  an  appeal  to  the  delegates ;  viz, 
•'  Csmpton  and  Bearcroft^  1  Deiemhcr  1768.  The  appel- 
lant and  refpondent,  both  EngHJ})  fubje6ts,  and  the  appe'- 
lant  being  under  age,  ran  away  without  the  confent  of  her 
guardian,  and  were  married  in  Scotland \  and  on  a  fuit 
brought  in  the  fpiritual  court  to  annul  the  marriage,  it  was 
holJen  that  the  marriage  was  good. ' 

2.  jT.  2  G^.  3  Stockland  and   Chardland,     JJjn  Moes  and  What  <Iia!l  he 
Elizabeth  Ma/on,  father  and  mother  of  the  pauper,  being  d«me'if"ffi"ent 

m  I        L       '  \j  evidence  or  3 

both  refident  in  the  paridi  of  Chardland,  about  the  year  rparriage,  asto* 
1  723,  went  from  thence  together,  declaring  they  were  go-  fettkment. 
ing  to  be  married  ;  and  foon  returned,  declaring  they  had 
been  married:  And  from  thenceforward  cohabited  as  man 
and  wife  for  about  30  years,  until  the  death  of  the  fald 
Elizabeth.  The  pauper  was  born  at  Chardland  in  1725, 
and  there  baptized,  and  his  baptifm  regiftred  as  the  fon  of 
yohn  and  Elizabeth  Moes.  1  he  faid  Jchn  and  Elizabeth^ 
fome  years  before  the  death  of  the  faid  Elizibetb^  remo^'ed 
from  the  faid  parifh  of  Chardland  to  the  parifh  of  Stojk.'andy 
and  there  acquired  a  fettlement  by  renting  a  tenement  of 
50 1  a  year.  They  carried  with  them,  from  Chardland  lo 
Utockland,  the  faid  pauper  their  fon,  whofe  fetilement  de- 
pended upon  this  queftlon.  Whether  the  faid  John  and 
Elizabeth.^  the  father  and  mother  of  the  pauper,  were  to  be 
confidered  as  hufband  and  wife  at  the  time  of  his  birth  ? 
it  vi-as  contended  at  the  feflions,  that  the  faid  y'>hn  and 
Vol.  III.  Hh  Eliza^dh 
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Elizabeth  were  never  married  ;  or  if  they  were,  that  (he 
faid  Elizabeth  had  a  former  hufband  then  living.  Concern- 
ing which,  feveral  witnefles  having  been  examined  on  both 
fides,  the  faid  John  Moes  the  father  was  produced,  in  order 
to  prove  that  he  and  the  faid  Elizabeth  were  never  mari'ied, 
and  that  the  fuppofcd  other  hufband  was  then  living.  But 
the  court  refufed  to  receive  his  teftimony.  And  on  confi- 
deration  of  the  evidence  before  the  court,  they  were  of 
opinion  that  the  marriage  of  John  and  Elizabeth  was  fufii- 
ciently  proved,  and  that  the  pauper  gained  a  fettlement  at 
Stockland^  as  part  of  their  family,  and  difcharged  the  order 
of  the  two  juftices  for  removing  him  to  Chardland.  It  was 
moved  to  quafh  the  order  of  feffions.  The  objedlion  was, 
ihat  they  ought  to  have  admitted  the  father  to  give  evidence 
of  his  never  having  been  lawfully  married.  But  lord  Manf- 
fUld  feemed  to  think,  that  30  years  cohabitatioti  as  man 
and  wife  was  fufEcient  proof  to  the  juftices  to  found  an  or- 
der of  removal  upon.  However,  a  rule  was  made  to  fhew 
caufe.  But  on  the  laft  day  of  the  term  the  obje£)ion  was 
given  up ;  and,  by  confent,  the  order  of  feflions  was 
affirmed,  and  the  recognisance  difcharged.  Burrow's  SetiL 
Caf.  508. 

E.  2  G.  3.  St.  De&ereux  and  Much  Dewchurch-.  The 
queftion  before  the  feffions  was,  Whether  the  marriage  of 
'fchn  and  Sufsnnah  Meredith  was  fufficiently  proved  ?  One 
witnefs  made  oath,  that  he  and  another  witnefs  were  pre- 
fent  on  the  7th  day  of  February  1758,  when  a  marriage 
was  folemnized  in  the  parifli  church  of  St.  Devereux  be- 
-  tween  the  faid  John  and  Sufannah  Meredith^  by  the  mi- 
i^ifter  of  the  faid  pari/li  by  banns.  And  it  appearing  to  ' 
:he  faid  feiuons,  that  the  entry  of  the  faid  marriage  irr 
the  regifter  book  of  the  faid  parifli  was  made  in  manner 
tollowing, 'y/:;.  "  1758.  John  Meredith  and  Sufannah  Jen- 
*'  kins  were  married  by  banns,'*  but  neither  the  minifter, 
parties,  nor  witnefles  figned  the  faid  entry,  and  that  no 
^ther  entry  of  the  faid  marriage  was  ever  made,  they 
therefore  were  of  opinion,  that  the  marriage  was  not 
legally  proved.  On  ihewing  caufe,  it  was  urged  in  fup- 
pojt  of  their  opinion,  that  this  appeared,  upon  the  ftate  of 
the  cafe,  to  be  a  void  marriage.  For  although  the  omiffioa 
of  banns  was  originally  only  an  offence  againfl  the  eccle- 
fiafiical  law,  and  even  after  the  7  tsf  8  fF.  c.  35.  /  2.  the 
minifter  and  clerk  and  man  married  without  licence  or 
banns  v/ere  only  fubject  to  a  penalty ;  yet  fmce  the  a£t  of 
ti.e  26  G.  2.  c.  33.  an  entry  of  this,  properly  figned,  is 
become  fo  effential  a  circumftance,  that  without  it  the 
marriage  itfelf  is  null  and  void.  But  the  court  were  of 
.     "  ..  adif- 
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a  different  opinion.  And  lord  Mansfield  faid,  It  was  not 
incumbent  on  the  perfons  married,  to  prove  that  the  banns 
^were  publiftied,  nor  doth  the  entry  direded  to  be  made  af- 
fe6l  the  -validity  of  the  marriage.  In  a  fuit  perhaps  in 
the  ecclefiaftical  court  for  jaditation  of  marriage,  it  may 
be  neceffary  to  prove  that  all  the  folemnities  of  the  mar- 
riage a£l  have  been  pundiually  and  regularly  complied 
with  :  But  God  forbid  that  in  other  cafes  (the  legitimacy 
of  children  and  the  like)  the  ufual  prefumptive  proofs 
of  marriage  fliould  be  taken  away  by  this  ftatute.  It  was 
canvafTed  in  parliament,  at  the  time  when  the  a£t  was 
made,  and  univerfally  agreed  by  all  whofe  opinions  were 
worth  having,  that  it  would  not  become  neceffary  to  prove 
the  publication  of  banns.  But  at  the  fame  time  he  de- 
clared, that  it  was  a  matter  of  great  publick  concern,  for 
the  prefervation  of  pedigrees  (which  were  now  become 
very  difficult  to  prove):  And  the  entry  ought  to  have  been 
made  according  to  the  diredions  of  the  adt.  He  went  fo 
far  as  to  declare,  that  an  information  ought  to  be  granted 
by  the  court  againft  the  minider  for  omitting  it,  if  it  (hould 
appear  clearly  that  it  was  owing  to  his  negledlij  and  that 
fuch  information  (hould  be  profecuted  by  the  attorney  ge- 
neral at  the  king's  expence  ;  which  he  did  not  doubt  would 
be  readily  direfted,  upon  the  recommendation  of  the  court. 
And  he  ordered  the  fa6l  to  be  further  inquired  into.  And 
it  came  out,  that  a  regular  entry  had  been  made  ;  and  that 
which  was  produced  to  the  juftices,  was  only  a  minute  or 
memorandum.  So  the  minifter  was  juftified.  Burrow^s 
Settl.  Caf.  506.     Black.  Rep.  367. 

Finally,  in  the  cafe  of  Morris  and  Miller^  E.  7  G.  3, 
On  an  adion  for  criminal  converfation  with  the  plaintifF's 
wife,  the  queftion  was,  whether,  to  fupport  the  aciion, 
there  muft  not  be  proof  of  an  a6lual  marriage  ?  The  fadl 
was,  they  were  married  at  May-fair  chapel.  The  regifter 
or  books  could  not  be  admitted  in  evidence.  Keith,  who 
married  them,  was  tranfported ;  and  the  clerk,  who  was 
prefent  at  the  marriage,  was  dead.  So  that  the  plaintifF  ^. 
could  not  prove  the  actual  marriage  by  any  evidence.  But 
the  counfel  for  the  plaintiff  proved  articles  between  the 
man  and  his  wife,  made  after  marriage,  for  fettling  of  the 
wife's  eftate,  with  the  privicy  of  relations  on  both  fides. 
They  proved  cohabitation,  name,  and  reception  of  her  bjr 
every  one  as  his  wife,  and  infilled  that  this  evidence  is  ad- 
miffible  ;  and  that  lately  in  ejeiSlment,  before  lord  Mavf- 
fieldy  this  fort  of  evidence  was  offered  and  received.  Unto 
which,  lord  Mampeld  faid.  It  certainly  may  be  done  fo, 
in  all  cafes  except  two ;  One  is  in  profecutions  for  bigamy  ; 
H  h  2  and 
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and  this  cafe  (if  fuch  proof  cannot  be  here  received)  is  th<! 
other.  It  was  proved  further,  that  the  defendant  Miller 
confeffed  to  the  landlord  of  the  lodgings,  that  (he  was  cap- 
tain Morrii\  wife,  and  that  he  the  defendant  had  commit- 
ted adultery  with  her :  And  ccnfefiion  is  the  ftrongeft  evi- 
dence. ^Lord  McmsfieUl:  I  do  not,  at  prefent,  remem- 
ber any  adtion  for  criminal  converfation,  when  an  a6lu:il 
marriage  was  not  proved.  Proof  of  a6i:ual  marriage  is  al- 
ways ufed  and  underftood  in  oppofition  to  proof  by  coha- 
bitation, reputation,  and  other  circumftances  from  which  a 
marriage  may  be  inferred  :  But  we  will  take  time  to  confider 
of  it.  Afterwards,  he  delivered  the  refolution  of  the  court : 
In  thefe  afiions  there  mud  be  proof  of  a  marriage  in  fadf ,  as 
contrafted  to  cohabitation  and  reputation  of  marriage  arihng 
from  thence.  Perhaps  there  need  not  be  ^x'\di  proof  from 
the  regiHer,  or  by  a  perfon  prefent;  but  ftrong  evidence 
muft  be  had  of  the  fadt,  as  by  a  perfon  prelmt  at  the 
wedding  dinner,  if  the  regifler  be  burned,  and  the  minifter 
and  cleric  are  dead.  The  cafe  of  bigamy  is  ftronger  than 
this.  And  on  an  indidiment  for  that  offence  Dtnnijcn 
juftice,  on  the  Norfolk  circu.t,  ruled,  that  though  a  lawful 
canonical  marriage  need  not  be  proved,  yet  a  marriage  in 
fail  (wliethtr  regular  or  not)  mufl  be  fbtwn.  But  except 
in  thefe  two  cafes,  I  know  of  none,  where  reputaiion  is 
not  a  good  proof  of  niarnage.  Burr.  Mumf.  2057.  B'ack. 
Rep.  632. 
Wife  Oiali  foU  3*  ^^  feemeth  to  be  a  good  general  rule,  that  a  woman 
low  the  huf-  marrying  a  hufband  who  hath  a  known  fettlement,  Hiall 
band's  rettie-  fojjow  the  hufband's  fettlement.  And  although  in  the 
cafe  of  Upb^tiery  and  Dunkjivcll,  AI.  i  G.  it  was  held,  that 
the  wife  (hall  not  gain  a  fettlement  with  the  hufband,  un- 
til (he  hath  lived  with  him  40  days  unremoveable  as  part 
of  his  family  ;  yet  afterwards,  in  the  cafe  of  7\.'.  and  Pince- 
korun^  M.  3  G.  it  was  agreed  by  the  cour.',  that  a  wife 
is  to  be  fent  to  hcrhuPoand's  fettlement,  though  (he  never 
lived  with  him  there.  And  in  the  cafe  of  »S/.  G'/V^j's  and 
•  E've-Jl.y  Black-water^  H.  10  G,  the  widow  was  removed  to 
the  deceafcd  hufband's  fettlement,  though  (he  had  never 
been  there;  and  it  was  ruled  by  ad  the  court,  that  the  re- 
niov;il  was  good,  and  that  file  muft  be  fent  to  the  laft  legal 
fittlement  of  her  hufbancl,  having  acquired  no  other  iet- 
tleaient  fince  his  death.  C\-:/.  of  S.  89.  i  Sejf,  C.  ic.  2  SeJ'. 
C\  1 1 2. 
,,,.,           .           4..   it  fecmLth  alfo  to  be  agreed,  that  a  wife  can  aain  no 
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nofefiement     lettlement  Icparatc  and  aiitmCt  from  her  huiDand,   during 
wilt .  ut  her        the  coverture.     As  in  the  cafe  of  Jyihrop  Reding  and  White 
Riding,   M.   30  G.  2.    (hereafter  following)  ;     where   the 
Wife,  after  the  hufband  vi'as  run  away,  went  to  live  upon 

a  copy- 


ii'j/baad. 


^00?»     (Settlement  by  marriage.)         485 

a  copvhold  of  her  hufband's,  where  her  bufband  had  never 
rcfided  :  it  was  held,  that  ahhouoh  Ihe  might  not  be  re- 
rr.ovcd  from  thence,  yet  (her  hufbind  being  livingj  flie 
could  not  thereby  gain  a  fettlement. 

5.   It  feemeth  alfo  to  be  agreed,  that  a  woman  marrying  ^'^^e  where  the 
a  hufhand  that  hath  no  known  fettlement.  doth  not  lofe '"'')''??  ^*''', 
her    former    fettlement   which   Ihe    had   before  marriage. 
But  the  great  point  of  difference  hath  been,  whether  fuch 
fettlement  continues  to  her  during  the  coverture,  or  it  is 
fufpended  during  her  coverture,  and  only  revives  after  the  ^ 

hufband's  death.  Which  point  includes  in  it  this  queftion. 
Whether  the  pariih  where  the  woman  was  laft  legally  fet- 
tled before  mairiage,  Ihall,  by  barely  pioving  luch  mar-? 
riage,  avoid  the  fettlement  with  them  during  the  hufband's 
life  \  or  whether  in  order  to  avoid  (uch  fettlement,  it  is  not 
^Ifo  neceffdry  for  them  to  prove,  that  fuch  woman  hath 
gained  another  fettlement,  that  is  to  fay,  that  the  hufband 
hath  a  fettlement,  and  where  ? 

Jn  relation  to  which  cafe,  where  the  hufband  hath  no 
known  fettlement,  it  hath  been  adjudged  as  follows  : 

E.  2  G.  St.  Giks'i  and  St.  Margaret's.  A  woman  mar- 
ries a  foreigner;  and  her  hufband  dies.  By  the  court: 
She  mult  be  fent  to  the  place  of  her  fettlement  before 
marriage,      i  Stjf.   C.  97. 

H.  12  G.  K.  and  Chiding/} one.  It  was  ftated,  that  a 
fingle  woman,  fettled  at  ChidingJJone,  was  married  to  a 
man  who  is  fince  dead,  but  his  fettlement  did  not  appear. 
And  by  the  court.  Her  fettlcpient  before  marriage  ftands. 
Sir.  683. 

M.  1  G.  Uphoftery  and  DunkfweU.  A  woman  is  fettled 
in  DunkfweU  \  and  afterwards  marrries  a  vagrant,  whofe 
fettlement  doth  not  appear.  But  he  goes  and  lives  in  Up- 
hottery^  and  dies  there.  Two  juftices  remove  the  widov^r 
to  DunkfweU^  where  fhe  was  fettled  before  marriage.  And 
by  the  court:  Where  it  appears  that  the  hufband  in  his 
lifetime  had  no  legal  fettlement  as  can  be  found,  there 
the  marriage  (hall  not  put  her  in  a  worfe  condition  than 
flie  was  before,  and  is  all  one  as  the  cafe  of  a  Scotchman 
and  a  foreigner,  and  (he  fhall  not  lofe  her  former  fet- 
tlement.    Caf.  ofS.  89.      I  SeJ.  C.  80. 

Hitherto  the  cafes  feem  to  be  agreed,  b  ing  that  the 
hufoand  is  dead.  But  the  difficulty  is,  where  the  hufband 
is  fuppofed  to  be  living.  And  in  relation  to  this  point, 
the  following  ftrong  cafes  have  been  adjudged. 

M.  12  yiri.  Dunsf old  and  IVilfoorough  Green.     A  woman 

who  was  fettled   at  JVilfborough^  marries  Archibald  Player^ 

S)  SiQUhman^  v/ho  had  gained  no  fetilemenl  in  England, 

H  h  3  TwQ 
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Two  juftices  removed  her  from  Dunsfold  to  If^iijborouoh, 
the  place  of  her  fettlement  before  marriage.  Exception  ; 
this  is  a  married  woman,  and  by  her  marriage  (he  ought 
to  be  fettled  where  her  hufband  was,  and  this  cannot  be 
right;  for  if  the  juflices  may  fend  away  a  wife,  it  is 
jnaking  a  divorce  between  hufband  and  wife  ;  and  if  he 
is  a  Scaiclmariy  they  ought  to  fend  her,  as  part  of  his  fa- 
niiiv,  to  the  bordering  counties  of  Scctland^  according  to 
the  zSt  of  the  39  El.  c,  4./  6.  The  court  held,  though 
fhe  was  a  married  woman,  yet  if  her  hufoand  had  no  fet- 
tlement, (be  could  not  gain  any  other  fettlement  than 
/be  had  before  marriage;  and  as  for  divorce  ir  was  none; 
for  the  hufband  might  come  to  her  as  well  at  JVilJbncugb 
Creni  z^  zi  Dunsfold.     Foley.  249.     Caf.  of  S.   31. 

Note ;  the  atft  of  the  39  El.  only  fays,  that  the  Scotch- 
tnan  himfelf,  if  a  vagrant,  may  be  fo  lent;  but  fays  no- 
thing of  his  family. 

M.  3  G.  St.  Giles's  and  St.  Margaret's.  Sarah  Ether- 
ingten  was  fetiled  at  St.  Gih's'a  ;  and  marries  an  hijhman. 
By  the  court:  The  marriage  will  not  put  her  in  a  worfe 
condition  than  fhe  was  before;  and  they  held  that  (he 
continued  her-  fettlement,  notwithftanding  her  marriage, 
Caf.  ^fS.  98. 

H.  12  G.  K.  and  Wejierham.  The  order  fpecially 
fiated  by  the  feffions  was  this :  It  appeared  to  the  court, 
by  the  teftimony  of  Elizabeth  Pinchen,  that  the  faid  Eiiza" 
heth  Pinchen  was,  at  the  time  the  faid  order  was  made,  a 
married  woman,  and  that  her  hufband  was  one  Thomas 
Pinchen^  who  was  born  in  Will/hire^  but  in  what  place  or 
parifh  he  had  a  fettlement,  he  never  informed  her,  nor 
doth  Ihe  know;  but  that  he  is  run  away,  and  ftill  living, 
for  what  fhe  knows.  By  the  court :  Whetlier  the  hufband 
be  living  or  dead,  fignifies  nothing.  For  unlefs  it  appears 
that  he  has  a  fettlement,  the  woman  muft  be  fent  to  the 
place  of  her  fettlennent  before  marriage  :  for  fuppoHng  the 
hufband  was  born  upon  the  high  feas,  or  in  Ireland.,  or  a 
foreign  country,  if  the  woman  might  not  be  fent  to  the 
place  of  her  fettlement  before  marriaL'e,  fhe  might  be 
ftarved.     Foley.  252.    Bur.  Settl.  Caf.  368. 

On  the  contrary,  H.  12  G.  2.  Stretfrd  and  Norton^  the 
cafe  was  thus :  An  Englifo  woman  married  an  Jrijh  man 
who  bad  no  fettlement  in  England.  He  ran  away  ;  two 
juftices  remove  tiie  wife  to  the  place  of  her  fettlement  be-, 
fore  marriage.  And  it  was  urged,  that  there  could  be 
no  pretence  that  thisTeparated  her  fr6m  her  hufband  ;  and 
if  fhe  cannot  be  fent  thither,  fhe  can  be  fent  no  where. 
But  by  Lie  Ch.  J,  It  is  now  a  fettled  point,  that  by  the 
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1^00?*     (Settlement  by  marriage.)         487 

marriage  the  woman's  fettlement  is  fufpended,  whether 
the  hufband  has  or  has  not  a  fettlement;  for  otherwife 
thejuftices  might  feparate  hufoand  and  wife;  and  there- 
fore to  maice  the  order  good,  it  fljould  have  appeared  that 
the  man  was  dead — And  the  order  was  qua&ed  by  the 
whole  court.  And  there  were  cited  thefe  two  following 
cafes,  viz.  T.  i  G.  Hanway  and  Marfion.  It  was  there 
.declared  by  the  Ch.  J,  that  the  fettlement  of  a  woman, 
who  married  a  vagrant,  is  fufpended  during  the  coverture; 
and  that  as  the  hufband  cannot  be  fent  to  the  place  of  the 
wife's  fettlement,  fo  neither  can  the  wife  herfelf,  becauf- 
an  hufband  and  wife,  being  as  it  were  but  one  perfon, 
cannot  be  parted.  T,  9  G.  Shadwell  and  St.  Johns  li'apping. 
One  Ridley,  a  vagrant,  having  no  fettlement,  married  a 
woman  who  had  a  fettlement  in  St.  Johris  IVapping^  and 
had  four  children  by  her  born  in  Stepney.  And  it  was  held, 
that  the  children  were  not  fettled  in  the  place  where  they 
were  born,  but  where  the  wife  had  a  fettlement ;  but  that 
this  was  fufpended  during  the  coverture,  and  it  revived 
again  upon  the  death  of  the  hufband.  jlndr.  307.  2  Seff. 
€.  185.      igViner.  376.     Burrow's  Sett/.  Caf.  122 f. 

Finally,  in  the  cafe  of  5/.  Johns  IVapping  and  St.  Bo- 
iolpb's  Bijhopfgaie,  //.  28  G.  2.  it  was  adjudged  as  fol- 
lows :    Eleamr  Kinky  having  gained  a  fettlement  in  St, 

Botolph'i 


f  Sir  James  Burronv  fays,  he  doth  not  find  the  cafe  of  Shad- 
rjuell  and  St.  John's  Wapping  in  any  printed  book  or  manufcript : 
But  it  feems  (he  fays)  to  be  the  fame  cafe  which  he  had  heard 
reported  in  the  form  of  a  catch,  to  the  foUov/ing  efFedl  : 

A  woman  having  a  fettlement 

Married  a  man  with  none  : 
The  queftion  was,  he  being  dead. 

If  that  fhe  had,  was  gone. 
Qnoth  Sir  John  Pratt* Her  fettlement 

Sufpended  did  remain, 
J^iving  the  hufband  :   But,  him  dead. 

It  doth  revive  again. 

Chorus  of  Puifne  Judges     ■  ■ 

Living  the  hufband  ;   But,  Kim  dead. 
It  doth  revive  again. 

*  Then  lord  chief  juftice. 

Hh  4 
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Botolph\  parifli  by  hiring  and  fervicc,  afterwards  rrarricJ 
Thomai  Kinley  an  hifiiman^  who  had  no  fettiement  in  Er)^- 
land.  About  two  years  ago,  the  hufbcind  entered  on  board 
a  man  of  war  bound  for  the  //"'f//  Jndies,  but  Eleanor 
about  two  months  ago  heard  he  was  living  ;  and  the 
cjueftion  was.  Whether  her  fettiement  which  fbe  bad  be- 
fore marriage  ceafcd,  or  was  in  fufpenfe,  during  the  lo- 
verture,  and  (he  (houkl  be  looked  upon  as  a  cafual  poor  i 
or  (he  Ihculd  be  lent  to  the  place  of  her  fettiement  before 
marriage  ?  After  full  confideraiion,  Rider  Ch.  J.  deli- 
vered the  opinion  of  the  court :  i.  It  is  certain  St.  Bo- 
iolpb's  was  once  her  fettiement,   and  that  is  not  difputed. 

2.  That  fettiement  continues  till   fhe  gains  a  new  one. 

3.  That  file  has  never  yet  gained  a  new  one.  '^J^o  the 
fecond  point  he  faid,  a  fettiement  is  a  permanent  thing; 
it  lafts  during  life,  or  till  a  new  one  is  acquired  ;  and 
there  is  no  cafe  to  be  found,  where  it  has  been  determined 
or  ceafed  foaner.  Neither  can  any  perfon  difcharge  his 
own  fettiement  fooner,  or  by  any  other  means.  The 
quedion  is  not,  Whether  (lie  gained  any  new  fettiement 
by  marriage,  but  whether  her  old  fettiement  was  difcon- 
tinued  by  her  marriage  wiih  a  perfon  that  had  none?  It 
is  abfurd  to  fay,  fhe  fhall  lofe  her  own,  without  getting 
another.  The  objection  that  the  hufband  and  wife  would 
be  feparated,  is  of  no  weight  here  ;  for  they  are  feparated 
already.  I  mufl  own  the  cafe  of  Sireiford  zn6  Norton  is 
not  to  be  dillinguifhed  from  the  prefent,  and  is  againfl 
our  prefent  opinion.  To  be  fure  we  muft  have  great 
regard  to  former  refolutions  in  this  court;  but  we  muft 
judge  upon  the  cafes  before  us.  How  that  cafe  came  to 
be  determined  fo,  I  do  not  know,  but  there  are  at  leafl: 
four  authorities  the  other  v/ay  (which  perhaps  might  not 
then  be  cited),  and  we  think  the  reafon  is  with  the  old 
cafes.  The  hufband  may  come  to  her  in  one  pariOi  as 
well  as  the  other,  for  he  will  be  a  vagrant  in  both,  and 
liable  to  be  tieated  as  fuch.  The  wife's  fettiement  re- 
mains ;  having  never  been  determined,  but  only,  as  it 
were,  fufpenJed  during  the  time  that  {he  continued  un- 
der the  poiAer  and  protection  of  her  hufband,  and  was 
maintained  and  fupported    by  him.     Burrow's  Settl.  Cof, 

367- 
Whether  the  5,  H.qG.     St.  Mich^el\  and  Nmr.y.     Order  of  re- 

wte  may  be   re-  ,  •   •  1^1  -r         r  r  1         • 

n^oved  without   "io^'a'»  recitmg  that  the  wife  of  a  poor  perfon  who  is  now 
the  liufband.      living   had   intruded,  and  was  likely   to  become  charge- 
able, and  that  the  place  of  her  fettiement  was  in  the  pa- 
rifh  of  St.  Michael.,    fhe  is  therefore  removed  thither.     It 
was  moved  to  quafh  5u5  order,  becaufe  it  did  not  appear, 

the 
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the  hufband  was  at  the  time  of  the  refnoval  in  tlie  parifli 
of  Si.  Michael^  fo  that  it  may  be,  they  fent  the  wife  away 
from  the  hufband.  But  by  the  court  :  We  cannot  intend 
he  was  not ;  if  he  was  in  the  parifli  from  which  (he  was 
lent,  that  indeed  would  vitiate  the  order  ;  for  the  wife 
cannot  be  removed  from  her  huft>and  :  but  as  neither  of 
thefe  fads  appear  againft  the  order,  to  fatisfy  us  that  it  is 
bad,  we  are  not  to  prefume  it  to  be  fo  ;  and  iliciefore  it 
muft  be  confirmed.     Str.  544.     Bur,  Set.  Caf.  815. 

Al.  14  G.  2.  honatlon  and  Pa'inewick.  Upon  com- 
plaint made  by  the  churchwardens  and  overfeers  of  Paine' 
wicky  that  Mary  the  wife  of  IViUiam  King  had  intruded 
into  Paineivick,  two  juftices  removed  her  to  Ironaciov, 
which  they  adjudged  to  be  the  laft  legal  fettlement  of  the 
hufband.  Upon  appeal,  the  feiTions  confirm  that  order. 
It  was  moved  to  quafti  thefe  orders.  Tiie  obiecfion  was, 
that  the  wife  was  removed  without  the  hufband,  and  that 
this  amounts  to  a  divorce  between  the  man  and  his  wife. 
But  the  court  over-ruled  the  objection  ;  for  how  d  th  it 
appear  that  the  hufband  was  not  at  lrona£lon  at  that  time  ? 
The  court  will  not  fuppofe  it  to  be  wrong,  unkfs  it  ap- 
pears fo.  The  intrufion  complained  of  was  only  by  the 
Wife,  and  they  could  not  remove  the  hufband  when  he  was 
not  complained  of.     Burrovjs  SittL  Caf.  153. 

H.  14  G.  2.  K.  and  Higher  Walton.  Two  juflices 
make  an  order  to  remove  Mury  Bennet,  wife  of  Samuel 
Bennety  to  Higher  iValton,  v/hich  they  adjudge  to  be  the 
place  of  her  laft  legal  fettlement.  And  the  feflions  con- 
firm that  order.  It  was  moved  to  quafli  thefe  orders: 
for  that  it  doth  not  appear,  v.'hetber  it  was  this  woman's 
fettlement  in  her  own  right,  or  in  the  right  of  her  huf- 
band. And  nothing  fl::all  be  intended.  Now,  if  it  was 
not  her  fettlement  in  right  of  her  hufoand,  the  jufiicfs 
had  no  power  to  fend  her  thiiher.  By  the  court  :  \\.  is 
adjudged  to  be  her  lafl  legal  fettlement.  And  fhe  could 
not  be  fettled  but  where  her  hufband  was.  And  we'are 
not  to  intend  any  thing  to  vitiate  the  order.  Therefore 
we  cannot  intend  that  the  hufband's  fettlement  was  not  at 
Higher  Walton,  And  the  motion  was  denied.  Burrow^s 
Settl.  Caf.  i6l. 

T.  15  G.  3.  HoyJandfivain  and  Carleion.  Two  }uffices 
remove  "Johanna.,  wife  of  Simon  Mac  Owen,  and  their  four 
chi!drerL,  from  Hodandfvjain  to  Caricton  ;  ftating  in  their 
order,  that  complaint  was  made  to  them  by  the  chu:ch- 
wardens  and  overfeers  of  the  poor  of  Hoylandfiiain,  that 
Sir>iOn  Mac  Owen,  Johanna  his  wife,  and  Mary,  Margaret., 
BliiUihih,  and  John^  their  children,  came  to  inhabit  in  Hoy- 
13  land/wain^ 
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inndfvjai7i,  not  having  gained  a  legal  fettlement  there  ;  and  ' 

that  the  faid  Simon  Mac  Owen  is  an  Irijhman,  and  hath  done 
no  a<Sl  in  England  v/hereby  to  gain  a  legal  fettlement,  and 
that  his  faid  wife  and  children  are  adtually  chargeable  to 
Hoylandjivain :  which  complaint  they  adjudge  to  be  true, 
and  that  the  lafl  legal  fettlement  of  the  faid  Johanna  the 
wife  of  the  faid  Simon  Mac  Owen  and  of  their  faid  children 
is  in  Carleton ;  and  therefore  they  remove  them  thither. 
The  feiTions  upon  appeal  confirm  that  order,  and  (late  fpe- 
cially  :  That  Jchn  Tyas^  father  of  the  faid  Johanna^  in  the 
year  1727,  came  v/ith  a  certificate  from  Carlelsn  to  refidc 
in  Hoxlandfwai'ii ,  and  during  his  rtfidence  there,  his  daugh- 
ter "Johanna  was  born,  and  continued  to  live  with  hiiri 
there  unui  {nz  was  upwards  of  21  years  of  age :  That  flie 
afterwards  took  a  houfe  at  llsylandjivain^  and  reftded  there- 
in until  (he  was  married  to  the  faid  Situon  Ma:  Owen  ;  who, 
upon  his  marriage,  went  to  refide  with  the  faid  'Johanna 
iiis  wife  in  her  faid  hired  houfe,  and  continued  to  refide 
with  her  therein  from  the  time  of  their  faid  marriage,  which 
was  in  September  I'j^d,  until  /he  and  the  faid  children  were 
removed  under  the  faid  order,  from  the  faid  Simon  Mac 
Owen,  and  from  his  faid  dwelling- houfe  wherein  he  thetj 
lived,  and  ftill  continues  to  refide:  That  the  faid  Simony 
from  the  time  of  his  faid  marriage,  followed  thebuftnefs  of 
a  cloth -drefl'er,  and  thereby  maintained  hiinfelf,  and  his  faid 
wife  and  family,  until  a  little  time  before  the  faid  order  of 
removal  was  made  ;  when  his  faid  wife  and  children  being 
taken  ill  of  a  fever,  {he  applied  to  the  overfeers  of  Hsyland- 
frjuain  for  relief,  and  fhe  v/as  not  recovered  at  the  time  fhc 

was  removed,  and  could  hardly  ride." 'It  was  moved  to 

quafii  thefe  orders,  and  objedled,  that  this  would  occafion 
a  feparation  between  hufoand  and  wife  ;  and  amount,  in 
eiFe6l,  to  a  divorce.  The  hufband  continues  to  live  and 
refide  in  Ho\la>idfwain^  and  acquires  his  living  there  by  his 
labour  and  induflry.  Kis  wife  cannot  be  fent  from  the  pa- 
I'rih  where  he  is  refident,  as  was  agreed  in  the  cafe  of  St^ 
Jldichael's  and  Nunny. On  fliewing  caufe,  it  was  ar- 
gued, that  by  the  certificate  a6f,  the  parifh  granting  the 
ceitificate  is  bound  to  receive  the  perfon  certified  for,  to- 
gether with  his  or  her  family,  whenever  they  (hall  happen 
to  become  chargeable:  Th^t  Johanna  has  gained  no  fettle- 
ment fince  her  birth  ;  fiie  could  gain  none  by  her  marriage, 
for  her  hufband  had  none  himfelf.  Her  former  fettlement 
is  not  fufpended  by^her  intermarriage  with  a  man  who  had 
none.  It  remains,  and  is  communicated  to  her  children. 
And  the  ferding  her  to  Carhtcn  doth  not  feparate  her  from 
her  hufband  j  for  he  may  go  to  her  thei e,     He  ought  not 
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to  remain  in  Hoylandfwaln,  He  bath  as  much  right  to  be 
in  one  of  thefe  places  as  in  the  other.  And  for  this  was 
cited  the  cafe  of  St,  Botolph's  Bijhopfgate, — But  the  court 
were  clear,  that  the  removal  was  wrong.  It  is  not  like  the 
cafe  of  the  hufband  being  dead,  or  having  left  his  wife. 
Here,  the  hufband  is  alive;  refides  §t  Ho^lavdfiva'm  ;  fol- 
lows the  bufinefs  of  a  cloth-drefler  there;  and  maintained 
his  family  by  it  for  many  years,  t:II  they  were  taken  ill  of 
this  temporary  fever,  which  obliged  them  to  apply  for  re- 
lief. The  paiifh  have  had  the  benefit  of  this  labour  nine 
years.  The  man  is  fettled  in  a  houfe,  and  carries  en 
bufinefs  in  this  place.  There  may  be  no  bufmefs  for  a 
cloth-drefTer  at  Carleton  at  all  :  Or  this  man  may  have  no 
acquaintance  there.  He  may  ftarve  there,  though  he 
could  maintain  his  family  at  Hoy  land fwain.  It  is  a  cruel 
behaviour: — And  both  orders  were  quaflied,  BurrovJ's 
Settl.  Caf.  813. 

H.  18  G.  3.  Cheflrunt  and  Hinckfivorth.  Two  juftices 
removed  Sarah^  calling  her  in  the  order,  the  wife  of  Jo/^'p/^ 
Griffin ^  and  five  of  her  children,  from  Chejhunt  to  Hinckf- 
ivorth,  in  the  hufband's  abfence,  and  without  having  ex- 
amined him.  The  order  was  not  appealed  againft.  The 
hufband  foon  after  went  to  his  wife  and  children  at  Hinckf- 
•Liortb^  from  whence  they  v/ere  all  fent  back  under  a  new 
order  to  Chejhunt.  The  parifh  of  Chejhiint  appealed  againfl 
this  order,  and  producing  the  former  order,  infifled  it  was 
conclufjve  as  to  the  hufband,  as  well  as  the  wife  and  chil- 
dren. The  feiHons  however,  after  hearing  evidence  as  to 
Griffins  fettlement,  confirmed  the  new  order  as  to  him, 
and  quafhed  it  as  to  the  wife  and  children.  The  wife  then 
went  back  with  her  children  to  her  hufband  at  Chejhujit. 
After  which,  a  third  order  was  made,  removing  the  children 
again  to  Chefount.  This  waslikewife  appealed  againfl,  and 
confirmed  as  to  all  but  two  of  the  children  who  were  under 

feven  years  of  age,  as  to  whom  it  was  quafhed. By  lord 

Mansfield:  There  is  nothing  in  this  cafe.  It  is  admitted, 
that  if  they  had  put  into  the  firft  order,  that  it  was  the  huf- 
band's fettlement,  that  would  have  been  conclufive;  and 
the  omifTion  makes  no  difference.  The  general  rule  is, 
that  the  hufband's  fettlement  is  the  fettlement  of  the  wife. 
There  are  fome  fpecial  exceptions ;  as  v;here  the  hufband 
is  beyond  fea.  But  the  prefumption  is  in  favour  of  the 
general  rule,  and  if  this  had  been  the  cafe  of  an  exception, 
it  ought  to  have  been  flated.  And  the  rule  was  made  ab- 
folute  to  quafh  all. the  orders  but  the  firfl.  Douglas.  46. 
fV,  Caf,  42,  ■ 

M,  1.9 


rut  ad. 
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M,  ig  G.  ;i.  Eivell  zii6  Leigh.  Two  juflices  rem'.vcd 
a  married  womari  and  her  child,  from  Evuell  to  Leigh^  in 
the  abfence  of  the  hufband.  On  appeal  this  order  WdS 
quafhed.  The  hufband  afserwards  returning  to  Eivell.,  he, 
together  with  the  wife  and  child,  were  removed  un.dtr  a 
new  order  to  Leigh ;  which  iaft  order  the  feiTions  confirmed. 
Biit  upon  a  certiorari  and  a  rule  to  ihew  caufe  why  it 
fliould  not  be  quafhed,  the  counfcl  gave  it  up,  as  not  to 
be  iupporied  fince  the  determination  of  Chefnunt  and 
Hi'jclfworth.     Douglas.  45.     Cal.  Caf.  59. 

7.  Although  It  is  generally  true,  that  no  fettlement 
flial!  be  good,  which  is  brought  about  by  fraud  or  pr<jc- 
ticej  yet  it  feemeth  that  the  rule  faileth  in  this  cafe,  and 
that  if  the  marriage  take  efrecl,  the  fettlemtnt  is  good : 
for  the  following  cafes  do  proceed  upon  fuch  fuppo- 
fition. 

JiJ.  II  G.  K.  and  Edwards.  The  overfeers  were  in- 
dicled  for  a  confpiracy,  in  giving  a  fma!l  fum  of  money 
to  a  poor  man  of  another  parifh,  for  marrying  a  poor 
}ame  woman  of  their  own  parifh,  and  fo  by  this  contriv- 
ance confpiring  to  fettle  the  woman  in  the  other  parifli, 
where  the  hufband  was  fettled  :  By  the  court ;  If  there  is 
a  confpiracy,  to  let  lands  of  lol  a  year  to  a  poor  man  in 
order  to  gain  him  a  fettlement,  or  to  make  a  certificate 
man  a  parifh  officer,  or  to  fend  a  woman  big  of  a  baltard 
child  into  another  parifh  to  be  delivered  there,  and  fo  to 
charge  the  parifli  wiih  the  child,  thefe  are  certainly  crimes 
indictable.  But  this  indiclmcnt  was  quaflied,  Tor  want  of 
averment,  that  the  woman  was  lad  legally  fettled  in  the 
parifh  relieved  by   her   marriage.     8  AJod.  321.      i  Sejf, 

a  165. 

H.  6  G.  2.  K.  and  Parkins.  A  fingle  woman  o^  Stiulhy^ 
big  with  child  of  a  baflard,  was  fcnt  back  to  Stualey.  Par- 
iirtSy  overfeer  of  StudLy^  threatened  with  all  the  feverity 
of  the  law,  to  force  her  to  marry  a  ftranger  of  another 
parifli,  againft  both  his  and  her  confent,  he  giving  five 
guineas  to  the  hufband,  and  jceeping  him  in  liquor.  By 
the  court:    Shew  caufe  uhy   information  (hould   not  go. 

I  sc/r.  c  176. 

M.  17  6\  2.  K.  and  JVatfon.  An  information  was 
granted  againfl  IFatfon  and  others,  for  procuring  one  Fine 
a  foldier,  who  had  a  fettlement  in  the  parifh  of  Brills  to 
marry  a  poor  woman  who  was  an  ideot,  and  chargeable  to 
the  parifh  of  Dort^n^  by  giving  Vine  10  1  and  a  fat  hog  for 
marrying  her,  whereby  flic  became  chargeable  to  the  faid 
parifli  of  Brill,     i  Wiifon.  41. 

r.  7 
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T.  7  G.  3.  K.  and  Tarrant.  On  (hewing  caufe  why 
an  information  (hould  not  be  granted  againlt  an  overfeer 
of  the  pariih  of  Heuijhy  for  procuring  one  Richard  Few,  a 
poor  man  of  the  parifti  of  IVilcot^  to  marry  Eliz'ibtth  Swan- 
ten  a  fingle  woman  with  child  ot  a  baftard,  in  or.ier  to  set 
the  baftard  fettled  in  the  parifh  where  the  hufband  was 
fettled  : The  rule  was  made  abfolute  for  an  informa- 
tion.    Bur.  Mansf.   2106. 

rsni.  Of  Jettlement  by  continuing  40  days  after  notice. 

By  the  13  Cif  14  C  2.  c.  12.  On  complunt  zcithin  40 
days  after  any  perfon  Jhail  come  to  fettle  in  any  tenement  under 
10 1  a  year,  two  ju/Iices  viay  remove  him  to  the  place  whire  he 
uas  la/t  legally  fettled  for  40  days. 

B'Jt  by  the  i  f.  2.  c.  17.  The  40  days  ccntinuavce  offuch 
pc'fon  in  a  parijh^  iniendid  by  the  faid  aoi  to  make  a  fettk- 
ment^  Jljall  be  accounted  frcm  the  time  of  his  deliverivig  notice  in 
ivfiting,  of  the  houfe  of  his  abode,  and  the  number  of  his  fa- 
mily^ if  he  have  onj^  to  one  of  the  churchtvardens  or  ovcrfeers 
cf  the  parijh  to  which  he  foall  remove,     f.  3. 

And  by  the  3  l^,  c,  1 1.  The  faid  40  days  continuance  of 
fuch  perjcn  in  a  parifh  or  town,  intended  by  the  faid  a^s  ta 
make  a  fettle/vent,  fnall  be  accounted  from  the  publication  of  a 
notice  in  writings  which  he  fnall  deliver^  of  the  houfe  of  his 
abode,  and  the  number  cf  his  family,  if  he  have  any,  to  a 
churchwarden  or  overfeer.  Which  faid  notice  in  ivriiing,  the 
faid  churchwarden  or  overfeer  fhall  read,  or  caufe  to  be  readf 
publickly,  immediately  after  divine  fervice,  in  the  church  or 
chapel,  on  the  next  Lord's  day,  when  there  fhall  be  divine  fer- 
vice  in  the  fame.  And  the  Jaid  churchwarden  or  overfeer  fjyall 
regifier,  or  caufe  to  be  regijlred,  the  fid  notice  in  writing,  in 
the  book  kept  for  the  poor  s  account,      f.  3. 

And  f  any  churchwarden  or  overfeer  fhall  refufc  or  negh-S 
to  read,  or  caufe  to  be  read,  fuch  notice  in  vjriting  as  aforefaid^ 
he  f}) all  (on  proof  thereof  by  the  oath  of  two  witnejfes  before  one 
jujiice)  forfeit  for  every  offence  40  J  to  the  party  grieved,  by 
dijirefs,  by  warrant  diretied  to  the  confiahie  of  the  parifh  or 
town  where  the  offender  dwelli ;  and  for  want  of  fufficient 
difirefs^  the  fa'id  jufiice  f})all  cofnmit  him  to  the  common  gaol  fr 
one  mor.th.  And  if  any  churchwarden  or  cue  fetr  fhall  refufe 
or  negl(£i  to  regijier,  or  caufe  to  be  regijired,  fuch  notice  in 
writing  ;  he  flxdl,  on  the  like  ccnvi^ion.,  forfeit  40  s,  to  the 
ufe  of  the  poor  of  the  parifh  or  totun  where  the  offender  dzvellsy 
to  be  levied  as  aforefaid;  and  for  ivant  of  fujfficient  dijirefy 
then  the  faid  juji  ice  fhall  com.mit  him  as  aforeJaiJ,  for  the  time 
aforefaid.     f,  5, 

After 
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After  any  perfon  Jhall  come  to  fettle')^  But  no  foldier,  fea- 
man,  fhipwright,  or  other  artificer,  or  workman  in  his 
majefty's  fervice  fhall  have  any  fettlement  in  any  parifti, 
port- town,  or  other  town,  by  delivering  and  publicatiort 
of  notice  in  writing,  unlefs  the  fame  be  after  a  difmiflion 
out  of  the  fervice.    j,  4. 

In  any  tenement  under  \ol  a  year]  But  this  hath  been 
always  underftood  of  perfons  coming  to  fettle  upon  fuch 
tenement,  as  farmers  thereof,  and  not  where  the  fame  is 
their  own  proper  eftate  j  and  therefore  a  man's  coming  to 
fettle  upon  his  own  eftate  is  not  within  the  ad. 

IVhcre  he  was  lajl  legally  fettled  for  40  day{\  H.  IQ  G, 
Cafe  of  C'trcenfier,  It  was  held,  that  living  40  days  fuc- 
ceflively  was  not  neceflary  ;  and  Mr.  J.  Fottefcue  faid,  that 
living  40  days  off  and  on,  is  making  the  cafe  ftronger 
than  living  40  days  together  in  a  pari(h.  2  Seff.  C.  40. 
Str.  579. 

And  H.  12  G,  2.  Sowton  and  Sydbury,  It  was  admit- 
ted by  the  counfel,  and  held  by  the  court  as  a  point 
indifputable,  that  it  is  not  neceflary  upon  this  ftatute, 
that  the  inhabitanc)'  fliall  be  for  40  days  fucceflively. 
Jndr.  345. 

Notice  in  writing]  But  perfons  executing  a  publick  an- 
nual office,  or  paying  parifh  rates,  or  being  fervants  for 
a  year,  or  apprentices  by  indenture,  (hall  thereby  be  fettled 
\^'ithout  notice  in  writing.     3  //'.  r.  11.  /.  6,  7,  8. 

And  in  general,  all  perfons  not  removeable  may  become 
fettled  equally  without  giving  notice  as  with  it,  for  the 
notice  is  only  intended  where  the  perfon  is  removeable ;  for 
if  he  is  not  removeable,  the  notice  is  to  no  purpofe. 

In  zvriiing'}  H.  3  G.  2 .  Aldenham  and  Abbots  Langley* 
Upon  a  fpecial  order  of  fefiions,  it  was  ftated,  that  a  poor 
perfon  forty  years  ago  came  into  a  parifh  and  lived  there 
ever  fince;  that  he  attended  the  leer,  amended  the  high- 
ways, had  a' pew  in  the  church,  five  children,  and  did 
watch  and  ward.  But  by  the  court,  Thofe  are  not  annual 
offices  in  the  parifh,  and  the  i  J.  2.  c.  17.  was  purpofely 
made  to  avoid  thefe  conflruftive  notices,  and  requires  no- 
tice in  writing;  and  therefore  they  held  it  no  fettlement. 
Str.  853. 

H.  8  /K  Dalhury  and  Fofion.     A  perfon  exercifed  the 

trade  of  a   blackfrnith,  was    publickiy  employed    by   the 

parifhioners,  by  the  bailiff  of  the  lord  of  the  manor,  the 

vicar,  and  the  juftice.     The  queftion  was.  Whether  this 

II  publick 
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publick  way  of  living  was  not  tantamount  to  notice  in 
writing,  which  was  only  defigned  to  prevent  clandeftine 
entries  and  living  ?  By  the  court :  This  might  perhaps 
have  fatisfied  the  ftarute  of  the  i  /,  2.  but  the  3  IV.  hath 
particularized  the  notice,  and  what  fhall  be  tantamount  to 
it,  and  what  not;  but  this  is  not  among  the  particulars  of 
the  ftatute,  and  therefore  is  not  fuch  notice  as  the  lav7 
requires.  For  this  being  an  explanatory  law,  the  court 
cannot  carry  the  explanation  farther  than  the  ftatute  itfelf 
hath  done,  though  in  an  original  law  the  court  will  make 
conftruftion  according  to  equity.  Carth,  369.  2  SaLk, 
476.     Foley.   114. 

Publication  0/  the  notice]  In  the  cafe  of  K.  and  Chert/ey. 
The  banns  of  matrimony  of  a  poor  perfon  were  publifhed 
in  the  church  ;  and  it  was  infifted,  that  this  was  a  notice 
fufficient,  being  in  writing,  and  publiflied  in  the  church  : 
But  by  the  court  J  This  is  not  fufficient ;  for  the  other 
requifites  by  the  3  fV.  muft  be  obf'erved  j  and  that  being 
an  explanatory  act,  cannot  be  taken  by  equity.     5  Mod^ 

454- 

After  all,  this  kind  of  fettlement,  by  continuing  40  days 
after  publication  of  notice  in  writing,  is  very  feldom  ob- 
tained ;  and  the  defign  of  the  afis  is  not  fo  much  for  the 
gaining  of  fettlements,  as  for  the  avoiding  of  them,  by 
perfons  coming  into  a  parifli  clandeftinely  :  For  the  giving 
of  notice  is  only  putting  a  force  upon  the  parilh  to  remove. 
But  if  a  perfon's  fituation  is  fuch,  that  it  is  doubtful 
whether  he  is  adtualiy  removeable  or  not,  he  (hall  by 
giving  of  notice  compel  the  parifli  either  to  allow  him  a 
fettlement  uncontefted,  by  fuiFering  him  to  continue  40 
days  J  or,  by  removing  him,  to  try  the  right. 

;a'.    Of  fettlement  hy  payi-ng  ■parifJj  rates. 

By  the  1 3  y  \\C.i.  c.  12.  Forty  days  inhabitancy  /l:)all 
gain  a  fettlement ;  By  the  i  J.  2.  c,  ly.  Such  40  days  are 
to  be  reckoned  from  the  delivering  of  notice  in  zuriting  ;  And 
by  the  ^IV,  c.  11.  from  the  publication  of  fuch  notice  in  the 
church. 

But  if  any  perfon  who  fhall  come  to  inhabit  in  any  town  or 
parijhy  /hall  be  charged  with  and  pay  his  foare  towards  the 
publick  taxes  or  levies  of  the  fa'id  toivn  or  parifo^  he  Jlmll  be 
adjudged  to  have  a  legal  fettlement  in  the  fame^  though  no  fuch 
notice  in  ivriting  be  delivered  and  pullijhed,  ^  W.  c.  1 1 . 
f.  6.  t      J  ^ 

But 
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But  by  the  g  tsf  lO  IV,  c.  Ii.  Perfons  refidmg  under  a 
certjfica'e  Jlmll  gain  no  fettlement  by  being  rated  to  and  paying 
any  fuch  hvies^  taxes.,  or  ajfjpnents. 

ShuU  be  charged  with  and  pay']  M.  13  (?.  Seahn  Tongall 
and  IV-^rplejdon.  The  landlord  was  rated  to  the  poor  for 
the  tenement,  as  being  in  his  hands,  and  the  tenant  paid 
the  rate.  By  the  court :  The  tenant  doth  not  gain  a 
fettlement,  unlefs  he  be  both  rated  and  pay.  Foley.  128. 
2  Sejf,  C.  12Z. 

M.  9  G.  1.  Sarrat  and  Bovlngton.  The  landlord,  who 
never  occupied  the  houfe,  was  charged  to  the  poor  rate  j 
Hut  the  tenant,  on  demand  of  the  overfeers,  paid  it. 
By  lord  Hardwicke  Ch.  J.  and  the  court :  The  charging 
:'S  the  principal  act,  as  it  infers  notice  to  the  parifh  ;  but 
both  are  neceirary.  The  tenant  muft  both  be  charged  and 
pay,  in  order  to  gain  a  fettlement.     Bur.  Set.  CaJ.  73. 

AI.  10  G.  2.  K.  and  Bramjhnv.  The  landlord  of  the 
houfe,  who  was  alfo  overfeer  of  the  poor,  was  charged  to 
the  poor  rate;  but  the  tenant,  on  demand  of  the  faid  land- 
lord, paid  the  rate.  By  the  court:  It  is  a  fettled  point, 
that  a  pen'on  muft  be  rated  as  well  as  pay ;  otherwife  he 
gains  no  lettlement.     Burrow's  Seitl.  Caf.  98. 

H.  iQ  G.  2.  Lower  li'dlton  and  Jppleton.  The  father 
was  rated,  and  the  fon  who  occupied  the  tenement  paid  the 
rate.  By  the  court :  This  gained  no  fettlement  to  the  fon. 
Burrovos  Sett  I,  Caf.  lOO. 

E,  4  G.  2.  Kingver  znd  Kingfwinford.  A  perfon  rented 
a  tenement,  and  paid  all  parochial  taxes  for  the  fame  in  his 
own  right,  but  was  not  rated  in  the  parifh  books;  but  the 
name  of  Richard  Cotes  that  rented  the  tenement  before  was 
kept  in  the  levy  books.  By  the  court :  This  was  no  fet- 
tlement.    Foley.   120. 

H.  21  G,  3,  Bailey  and  Heckmondwicke.  The  mother 
occupied  the  houfe,  and  was  rated  and  paid  the  taxes  till 
the  time  of  her  death;  after  which,  her  fon  occupied  the 
houfe  and  paid  taxes,  but  the  parifh  officers  continued  her 
name  in  the  rate,  knowing  at  the  fame  time  that  Ihe  was 
dead.  By  lord  Alansfield:  There  muft  be  fuch  a  rating 
and  paying,  as  to  fhew  manifeftly  that  the  parifh  had  notice. 
Here  the  rate  was  continued  in  the  name  of  a  dead  perfon, 
whom  the  parifh  officer?  knew  to  be  dead.     The  rate  ought  ^ 

to  be  made  on  the  occupier,  and  could  be  on  no  body  elfe,  ,  1 

This  (he  faid)  was  determined  in  the  cafe  of  K.  and  lVal~  i 

fall,  M.  ]8  (?.  3.  where  the  rate  was  **  LatQ  Lou  bridge's'* 
Dougl.  54^.     Cal.  C.if.   103. 

But 
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But  yet  it  is  not  nec^flary  that  the  occupier  Ihould  be 
rated  by  name  :  As  in  the  cafe  of  K.  v.  B'^ightmen,  £, 
8  G,  Where  a  man  lived  in  a  place  called  Hofcoe's  tene- 
trent,  and  paid  taxes  there  by  the  name  of  the  occupier  of 
Hofc'je'^  ;  this  was  adjudged  to  be  a  fufficient  defignation 
of  the  party.  To  as  to  gain  a  fettlement.  8  Alod.  38. 
Burrow.,  MansfieLl,    1062. 

T.  31  (?.  2.  Painfw.ck  and  Cnevtejier.  The  pauper, 
Ifaac  Moorman^  took  a  houfe  in  Cirencejhr^  of  one  Thomas 
Clifford.,  and  agreed  to  p^y  the  land  tax,  and  poor  taxes, 
and  all  other  taxc-s.  The  rating  was  thus:  "  Thomas 
Cliff'ordf  or  tenant."  Moorman  paid  the  taxes  ;  and  the 
overfeers  gave  receipts  to  him  in  bis  ovvn  n  ime.  The 
landlord  Thomas  Ctfford  lived  five  miles  ofF.  It  was 
urged,  that  Ifoac  Moorman  himfelf  was  not  rated  j  being 
nei.her  exprefly  named,  nor  even  perfonally  hinted  at. 
But  the  court  was  clearly  of  opinion,  that  this  man  was 
fufficiently  charged,  to  notify  to  the  parifti  of  Cirenajier 
that  he  was  an  inhabitant  there,  and  confequently  gaioed 
a  Tettlement  by  payment  of  the  rates  io  charged.  Burrow's 
Sett  I.  Caf.  465. 

Al.  18  G.  3.  JJhUyznd  WalfalL  The  pauper  Jofeph 
Dean  took  a  farm  in  the  borough  of  IVaijall,  and  paid  the 
poor  rates  in  his  own  right,  which  were  charged  in  thefe 
words  only.  Late  Lowbridge  i  houfe  l\  6s  00 — i  s  6d. 
That  various  other  tenements  in  the  faid  borough  were 
charged  in  the  fame  mannir  after  new  inbrtbitants  had 
come  into  them,  who  feverally  paid  the  rates  f -  r  them  : 
That  this  tenement  had  been  {o  charged  ever  fince  one 
Lowbridge  left  it.  The  queltion  was.  Whether  this 
form  of  rating  was  fufficient  to  gain  a  fettlement,  as  there 
was  no  doubt  of  the  pauper's  having  paid  the  rate. 
By  jljion  J.  and  the  court :  [L.  M/in^field  beir-.g  abfent) 
It  is  agreed  that  the  perfon  muft  be  buth  rated  and  pay  ; 
and  as  to  the  manner  how  he  is  to  be  rated,  it  is  clear, 
that  his  name  need  not  be  inferted  in  the  rate  :  If  the 
parifh  have  fufficient  notice  oi  him,  it  is  enough  ;  paying 
under  a  rating  is  equivalent  to  notice,  and  the  officers 
have  received  the  rate  of  this  man  for  two  or  three  years^ 
and  therefore  muft  have  known  him  ;  and  it  is  (tated  that 
he  paid  in  his  own  right:  And  it  was  determined  that  he 
thereby  gained  a  fettlement.      Cal.   Caf.   3^. 

E.  4  G.  3.  Openfoaw  and  Gorton,  fames  Bowdtriy  fet- 
tled at  Openjhaw,  took  a  houfe  and  two  clofes  at  Gorton^ 
and  the  landlord  was  10  pay  all  taxes  and  levies  but  the 
window-tax.  The  rating  was  thus:  *'  Biwdens,"  The 
landlord  himfelf  for  fome  time  paid  the  taxes  j    but  rn  the 
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Uft  year,  the  landlord  having  fome  difputes  with  the  over- 
feers  about  his  aiTeflments,  direfled  the  overfeers  to  call 
upon  his  tenant  Bowden  for  a  poor  rate  and  a  church  rate, 
and  tell  him  that  he  his  landlord  ordered  him  to  pay,  and 
he  would  allow  it  to  him  out  of  his  rent.  The  tenant 
paid  the  fame,  declaring  he  paid  them  for  his  landlord, 
'^  and  the  overfeer  faid  he  accepted  them  accordingly.  But 
the  landlord,  not  being  afked  by  the  tenant  to  allow  it,  did 
not  allow  it  cut  of  the  rent  till  three  quarters  of  a  year 
after  he  left  the  eftate  (which  was  fix  days  before  the  or- 
der of  removal),  when  he  repaid  the  money.  Tt  was  ob- 
jc£led,  that  in  this  cafe  the  tenant  was  neither  rated  nor 
paid.  By  lord  Mansfield  Ch.  J.  This  was  a  tenant's  tax. 
And  he  is  aflefTed  by  name,  Bowden  &.  The  agreement 
between  his  landlord  and  him,  that  the  landlord  fhould  pay 
it,  is  nothing  to  the  parifh.  Burroiv's  Siitl.  Caf.  522. 
Black.  Rep.  463. 

T.  14  G.  3.  6^/.  Glove's  and  TVarblinglon,  The  pauper 
IVilUam  Freemantle^  being  fettled  at  IVarhllngton^  hired  a 
houfe,  and  lived  in  St.  Olav/si  where  a  church  rate  was 
made  in  1773)  wherein  his  name  appeared  thus:  "  IJiU'tam 
"  FreeinaniU  (to  bring  fecurity)  1  s  6d."  And  the  faid 
fum  was  received  by  the  churchwarden.  But  the  fiiid 
churchwarden  (who  had  given  this  evidence)  being  crofs- 
examintd,  it  appeared  that  the  rate,  when  firft  made,  was 
caft  up,  and  no  fum  of  money  was  fet  againft  the  name  of 
William  Freemantle\  but  that  afterwards,  the  churchwarden, 
being  continued  in  his  office  for  the  next  year,  met  the 
pauper,  v.'ho  told  him  "  he  had  got  a  certificate  from 
'*  IVarhlington.,  and  had  delivered  it  to  the  guardians  of 
*'  the  poor  houfe:"  That  thereupon  the  faid  churchwarden 
demarrded  of  him,  and  received  of  him,  the  fum  of  i  s  6d, 
and  afterwards  (on  the  fame  day)  fet  down  in  figures  the 
faid  fum  in  the  rate  made  in  1773:  But  finding  that  the 
pauper  had  no  fuch  certificate,  he  offered  to  return  the 
money,  and  the  pauper  refufed  -to  accept  it.  By  the  court : 
This  is  not  an  informal  rate,  or  irregular  in  the  manner  of 
making  it.     It  is  no  rate  at  all.     Bur.  Set,  Caf,  787. 

H.  15  G.  3.  Cnrjhalton  and  St,  Magnus.  The  pauper 
Thcmas  Ruwmels^  living  in  a  houfe  at  Carjhohon  belonging 
to  JVilliam  Bridges  e(Qmrc,  paid  the  land  tax  there.  The 
aiTefTment  was,  ^'  Landlord  rated,  William  Bridges  efquire, 
*'  for  lands  and  tenements,  in  the  occupation  of  Thomai 
"  Rutnmels."  The  court  were  of  opinion,  that  the  land- 
lord is  the  perfon  rated,  and  not  the  tenant :  That  it  was 
a  very  hard  cafe  upon  the  poor  manj  but  they  thought  the 
objcdion  too  ftrong  to^e  got  over^  Bun  Sit,  Caf.  809. 
16  And 
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And  the  like  was  determined  in  the  cafe  of  Mitcham  and 
St,  John  Southwark.  T.  19  G.  3.  Douglas,  214.  Cal, 
Caf.  62. 

H.  2t  G.  3,  Croyclon  and  Corhampton.  The  overfeers 
made  a  rate  for  2  s  in  the  pound,  in  this  form.  "  Rent  4 1 
'^'   Q;  certificate.      Occupier,  Richard  Goodiff,     Sum  af- 

*'  fefled "     The  overfeers  demanded  8  s  for  the 

rate,  declaring  he  was  aflefied  in  that  fum  for  the  relief  of 
the  poor.  G^ci/^objeded,  alledging  that  he  was  not  a 
parifliioner.  The  overfeer  opened  the  rate  booic,  and 
ihewed  him  his  name  therein,  and  threatened  to  diftrain  for 
the  8  s,  if  he  did  not  pay  it.  Goodiff,  on  this,  paid  the 
money  diredljy.  In  the  afternoon  of  the  fame  day,  the 
overfeer  returned,  with  the  veftry  clerk,  and  offered  to  re- 
turn the  money,  faying  he  had  taken  it  by  miftake.  Goodiff 
refufed  to  receive  it.  1  he  overfeer  however  left  it,  and 
went  away:  on  which  Goodi^ threw  the  money  after  him. 
It  was  objedled,  that  here  was  no  rating.  There  was  no 
fum  put  againft  Goodiff^s  name.  The  parifti  knew  he  occu* 
pied  the  houfe,  but  they  never  intended  to  rate  him.  The 
miftake  of  the  overfeer  (and  correded  fo  foon)  in  fuppofing 
him  rated  when  he  was  not,  could  not  be  bindmg  upon  the 
parifh.  But  by  lord  Manlfield:  There  is  no  queftion  in 
the  cafe.  The  title  of  the  rate  is,  Two  (hillings  in  the 
pound  ;  and  in  the  column  of  rent,  Goodiff'%  rent  is  4I, 
This  fixes  his  proportion  of  the  rate.  For  what  purpofe 
was  his  name  inferted,  if  not  to  rate  him  ?  And  befides,  he 
has  paid  it,  and  againft  his  will  ;  and  he  fhall  not  have  it 
in  his  power  to  fay,  upon  reconfidering  the  matter,  I  have 
thought  better  of  it,  and  you  fhall  not  gain  a  fertlement, 
Douglas,  599.     Cal.  Caf.  108. 

His  Jhare'\  M.  10  G.  3.  Slapleion  :kvA  Sioney  Siafito?!, 
The  fon  lived  with  his  mother,  as  part  of  her  family? 
and  was  rated  and  paid  the  tax  for  the  eft-ate  which  (he 
occupied.  It  was  obje£l:ed,  that  this  was  not  his /hare, 
but  his  moiher^s  Jhare  oF  the  publick  taxes  or  levies  of  the 
parifti :  The  charge  muft  be  in  proportion  to  what  a  man 
occupies :  But  this  man  occupied  nothing.  It  was  an- 
fwered,  that  the  words  his  fiare  mean  no  more  than  fuch  .  ^. 

part  or  proportion  of  the   whole  tax,  as  was  charged  per- 

fonaljy  upon  him. The  court  were  very  clear,  that  he 

gained  a  fettlement,  by  having  been  thus  charged,  and  hav- 
ing p^id  what  he  was  fo  charged  with.  Bur,  Set,  Caf, 
649. 
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Of  the  publ'tck  taxts  or  leviei\  And  though  (he  rate  be  m 
form,  or  in  the  manner  ot  making  it,  not  {tritely  legal, 
but  void  ;  yet  if  the  party  he  rated  and  pay  to  fuch  a  rate, 
he  fhall  gain  a  fettlement :  For  it  would  be  bard,  that 
one  of  the  parifli  ftiould  come  and  fay,  that  it  was  a  void 
rate,  being  of  their  own  making,  and  acquiefced  under, 
and  the  money  paid  accordingly.  \C)Vin,  386.  St,  Gilei's 
Cripptegate  and  St.  Mary  Newington, 

The  publuk  taxes   or  hvies  of  the  f aid  town   cr  parijh"] 

'  By  the  9  G.  c.  J.     No  per  ion  who  (hall  be  aflefled  to  the 

feavengir's   rate,  or  to  the   repairs  of  the  highways,    and 

fhail  duly   pay  the   fome,  (hall   be  deemed   to  be   fettled 

thereby.     /.  6. 

T.  9  yJn.  Paying  to  the  county  bridge  gz\n^  no  fettlement, 
for  there  all  the  county  is  liable,  and  he  pays  as  one  of  the 
county,  and  not  as  an  inhabitant  of  the  parifh  or  town 
where  he  lives.     Cafes  of  S.  i. 

But  perhaps  the  cafe  may  be  'altered  in  this  refpeft, 
fince  the  a£t  of  the  12  G.  2.  c.  29.  which  charges  a  fum 
certain  upon  every  divifion  in  proportion  to  their  poor  rate, 
towards  the  repair  of  bridges  and  other  county  expences, 
brought  together  by  the  faid  a6t  into  one  general  county 
rate  ;  which  before  were  collected  feparately,  and  (with 
refpe£l  to  bridges)  charged  by  the  juftices  upon  every  in- 
dividual. Whereas  now,  if  a  man  fays  to  the  county 
rate,  he  eafes  the  diviilon  where  he  is  affefled  and  pays,  of 
10  much  as  his  afle/Tment  comes  to.  And  there  is  in  this 
cafe  the  fame  notoriety  of  his  inhabitancy  as  in  the  cafe  of 
the  poor  rate. 

It  hath  been  doubted,  whether  being  afTefTed  to  and 
paying  the  land  tax  would  gain  a  fettlement.  In  the  cafe 
of  i^.  and  St.  Mithaei's  Ccrnhil/^  T.  9  J/r.  It  was  adjudg- 
ed, that  this  was  no  fettlement,  becaufe  it  is  a  county 
tax  ;  fo  of  a  hundred,  or  any  other  county  tax,     19  Finer* 

385. 

But  in  the  cafe  of  Oakehampton  and  Ktnton^  £.7  G   1, 

A  tide  waiter  refided  in  Kenton^  and  had  a  falary.  He  was 
rattd  for  this  falary  to'  the  land  tax  in  Kenton.  It  was 
paid  for  lome  time  by  himfelf,  but  repaid  to  him  by  the 
collector  of  the  cuftoms  ;  and  afterwards  was  paid  by  the 
collecior.  It  was  obje(Sled,  that  a  taxation,  without  pay- 
ment, gains  no  fettlement :  Then  the  quellrion  is.  Whe- 
ther he  paid  his  {hare  towards  the  publick  taxes  and  levies 
of  the  parilh  ?  And  it  is  plain  that  he  has  not.  For  it 
was  not  his  own  money,  but  the  money  of  the  collector. 
By  lord  Hardwicke  Ch.  J.     Suppofe  a  landlord  has  agreed 

to 
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to  reimburfe  his  tenant,  would  not  the  tenant  be  fettled  ? 
This  colle6ior  did  not  pay  it  to  exonerate  the  parifh,  but 
to  better  the  man's  falary.  And  by  the  court  :  It  hath 
been  fettled,  thdt  the  land  tax  is  a  parifh  tax  within  the 
aft  ;  and  his  being  taxed  for  his  falary  makes  no  differ* 
ence.      Burrow's  Settl.   Caf.  5. 

So  alfo  in  the  cafe  of  K.  v.  St.  Mary  TVh'itcchapel^  E, 
jy  G.  3.  The  pauper  'Jamei  Turner  a  labourer  in  the 
dock-yard  at  Portfmoutky  in  the  parifli  of  Fortfea,  was 
rated  and  paid  to  the  land-tax  at  Portfea,  and  refided 
there  40  days  and  upwards.  That  all  the  officers  in  the 
faid  dock-yard  were  rated  to  the  land  tax.  And  it  was  ad- 
judged that  he  thereby  gained  a  fettlement.     Cal.  Caf.  24. 

And  in  the  cafe  of  Bramley  and  Arml-y^  H.  q  G.  2. 
yohn  Clofe,  the  pauper,  after  his  fet.lement  in  Bramley, 
removed  with  his  family,  and  inhabited  and  farmed  lands 
at  Jrmlty,  for  which  he  was  charged  and  paid  two  quarter- 
ly payments  to  the  land  tax  only.  It  was  urged,  that  as 
the  land  tax  is  always  allowed  or  repaid  by  the  landlord, 
the  payment  thereof  can  gain  no  fettlement  to  the'tenant. 
By  the  court :  It  hath  been  a  great  douSt,  whether  in  this 
refpe£t  the  legiflature  did  not  mean  parochial  taxes.  But 
this  hath  been  long  gotten  over ;  and  the  land  tax  has 
been  holden  to  be  within  the  aft,  froin  the  nodce  of  in- 
h^abitancy  that  anfes  by  the  party's  being  affefled  and  pay- 
ing it.     Burrow's  Settl.  Caf.   75. 

So  alfo  in  the  cafe  oi  K.  and  Ch'dingfold^  H.  30  G.  2. 
It  was  moved  to  qualh  an  order  of  feinons,  not  ftating  the 
cafe,  but  merely  the  queftion,  Whether  the  tenant's  pay- 
ing the  land  tax  (which  was  allowed  to  him  again  by  his 
landlord)  amounts  to  fuch  a  notice,  as  (hall  gain  the  te- 
nant a  fettlement?  Which  the  felfions  held  that  it  did, 
not.  In  fupport  of  the  motion,  was  cited  the  cafe  of 
Oakehampion  and  Kenton,  where  a  tide-waiter's  being  taxed 
to  the  land  tax  for  his  falary,  was  holden  to  be  fufficient 
notice  fo  as  thereby  to  gain  a  fettlement,  even  tho'  it  was 
paid  by  the  colleftor.  And  the  aforefaid  cafe  was  cited  of 
Armley  and  Bramley.  On  fliewing  cauic,  the  counfel  on 
the  other  Tide  ackno'A'lcdged,  that  they  cnuKi  not  fupporc 
the  order  ;  the  point  being  already  fully  lectled  by  former 
determinations.  And  the  rule  for  quafhing  the  order  of 
feflions  was  made  abfolute.     Burrow's  Settl.  Cef.  415. 

And,  finallv,  in  the  cafe  of  Fulham  and  St.  Moroaret's 
JVe/bninfier^  M.  33  G.  2.  The  tenant  was  aifefled  to 
and  paid  the  land  tax  ;  which  was  allowed  te  him  by  his 
landlord,  on  fettlino;  his  account  wi;h  him  for  the  rent. 
It  was  infilled,  that  it  hath   been  often  and  fully  fettled, 
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'  that  this  will  gain  a  fettlement.  And  upon  that  ground 
of  its  being  a  fettled  point,  the  court  adjudged  accord- 
ing! v.     Burrow's  Sett /em.   Caf.  488. 

The  difficulty  fcems  to  have  been,  for  that  the  land  tax 
is  not  an  occupier's  tax.  It  is  chargeable  upon  the  land. 
The  tenant  is  to  pay  it,  'tis  true;  but,  by  the  annual 
land  tax  adh,  he  is  to  dedudl  the  fame  out  of  his  rent  to 
the  landlord.  So  that  properly  the  tenant  doth  not  pay 
his  fhare,  but  his  landloi d's  ihare  to  the  land  tax.  The 
cafe  of  a  tide-waiter,  or  excifeman,  is  fomewhat  difFer- 
ent.  For  the  officer's  tax  eafeth  the  reft  of  the  inhabit- 
ants'for  (0  much  in  their  aflcfTment ;  and  it  is  reafoiiable 
that  he  who  contributes  to  the  parifh  (lock  fhould  be  iii- 
titled  to  receive  relief  from  thence.  But  it  is  no  advan- 
tage  to  the  pari(h,  that  the  tenant  pays  the  tax,  and  not 
the  landlord.  But  the  aforefaid  determinations  have 
turned  upon  the  point  of  notoriety,  tnat  the  tenant's  be- 
ing afleffed  and  paying  fliall  be  tantamount  to  notice  in 
writing. 

By  the  21  G,  2.  c.  10.  Perfons  afTefled  to  and  paying 
the  duties  on  houfes  and  windows   (i-.zW  not  thereby  gain   a 

fettlement. And  one  reafon  may  be,  becaufe  they  do 

not  thereby  contribute  any  thing  to  the  publick  ftock  of 
the  parifh.  So  alfo  by  the  18  G.  3.  c.  26.  payment  of 
the  duties  granted  by  that  a£l  on  houfes  worth  the  yearly 
rent  of  5  1  and  upwards,  iliall  not  gain  a  fettlement. 

sc.  Of  fettlement  hy  fcrvlng  a  -parifh  office* 

By  the  13  ^  14  C  2.  c.  12,  Forty  days  inhabitancy  fiaJl 
gain  a  fettlement  :  By  the  i  J.  2.  c,  17,  Such  40  days  are 
to  be  reckoned  from  the  delivering  of  notice  in  writing:  And 
by  the  3  IV,  c.  \i.  they  are  to  be  reckoned  from  the publica'^ 
iion  of  fuch  notice  in  the  church. 

But  if  any  p  erf  on  who  JJ^all  come  to  inhabit  in  any  town  or 
part/h,  Jhall  for  himfelf^  and  on  his  own  account^  execute  any 
publick  and  annual  office  or  charge  in  the  [aid  town  or  parijlo^ 
during  one  whole  year  ;  he  Jhall  be  adjudged  to  have  a  legal 
fettlement  in  the  fame ^  though  no  fuch  notice  in  writing  be  de- 
liver ed  and  publip)ed^     3  W.  c.  11.  f.  6. 

By  the  9  <13'  10  W.  c.  \i.  No  perfon  who  JJmll  come  into 
any  parijh  by  certificate^  Jhall  be  adjudged  by  any  a£i  whatfo- 
4ver,  to  have  procured  a  legal  fettle?nent  in  fuch  parip^  unlefs 
he  Jhall  really  and  bona  fide  take  a  leafe  of  a  tenement  ef  the 
yearly  value  of  10  I,  or  JJmll  execute  fame  annual  office  in  fuch 
parifh 3  being  legally  placed  in  fuch  office. 
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Fcr  himfelf  and  on  his  civn  account]  Therefore  a  perfon 
fworn  into  and  ferving  the  office  of  conftable,  as  deputy 
to  another,  doth  not  thereby  gain  a  fetiiea)ent.  19  Finer, 
379.     Lothfom?  and  Sheriff"  Hales. 

H.  4  G.  3.  Winurlourn  and  St.  Philip  and  'jacoh.  The 
cuftoin  was  for  the  conftable  to  be  prefented  by  the  jury  at 
the  leet.  The  jury  prefented  Richard  BcyJy  efquire,  who 
procured  the  pauper  to  ferve  for  him,  in  order  to  gain  the 
pauper  a  fettlement.  The  pauper  accordingly  was  fworn 
into  the  office  by  ajuftice,  and  ferved  the  fame  for  a  year; 
but  was  not  prefented  thereto  at  the  court  leet,  as  con- 
ftable in  his  ow^  right.  By  the  court  clearly  :  Regain- 
ed no  fettlement.  Burrow's  Settl.  Caf,  520.  Black, 
Rep.  452. 

H,  9  G.  3.  Ailcann'ngs  and  Patney.  The  houfe  occu- 
pied by  Mr.  Amor  being  in  turn  to  furnifti  a  tithing-man 
for  the  parifti  of  Patney^  the  leet  jury  prefented  him  to 
that  office.  And  he,  by  leave  of  the  court  leet,  put  in 
his  place  Thomas  Palmer^  a  common  labourer,  a.T  houfe- 
keeper,  living  in  the  fame  pariOi ;  vf\\o  was  fworn  in  ac- 
cordingly at  the  faid  leet;  and  ferved  the  faid  office  for  a 
year :  But  Mr.  Amor  paid  him  all  his  expences  attend- 
ing the  execution  of  it.^ By  the  court :  Palmer  gained 

no  fettlement  in  Patney  ;  for,  clearly,  he  ferved  for  Jmor, 
and  did  not  execute  the  office  for  himfelf  and  on  his  own 
account.     Bur,  Set,  Caf.  634. 

Annual  office']  H.  9  Ann.  Gatton  and  Milwich.  A  per- 
fon being  chofen  parijh  clerk  by  the  parfon,  ferved  for 
feveral  years,  and  received  his  fees  and  dues.  By  the 
court :  It  is  a  parifti  office,  and  has  the  care  and  cuftody 
of  the  ornaments  of  the  church.  'Tis  true,  if  he  is  poor, 
and  has  a  family,  they  may  remove  him  ;  for  although  he 
came  in  by  the  parfon  only,  yet  their  not  removing  him 
implies  their  confent  and  approbation  ;  and  by  this  con- 
fent  of  theirs,  the  law  adjudges  him  in  by  the  concur- 
rence of  the  parifti.  Cafes  of  H.  241.  2  SalJt,  536. 
Foley.   123. 

And  in  the  cafe  of  A',  and  St.  Mary  Berkhamfiead,  E,  . 
8  G.  2,  The  court  feemed  to  be  of  opinion,  that  the  ex- 
ecuting the  office  of  a  parijh  clerk  is  fufficient  for  a  certifi- 
cate perfon  to  gain  a  fettlement ;  for  it  is  an  annual  office 
and  more.  2  Seff.  C.  182.  And  it  is  not  neceOary  tor  a 
parijh  clerk  to  be  licenfed  by  the  ordinary,  in  order  to  be 
Jegally  placed  in  fuch  office.     Str.  942. 

T.  1$  G.  3.  Helfmgton  and  Over.  Two  juftices  by 
their  order  remove  the  reverend  John  Langhorn  from  HcU 
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Jingion  in  the  county  of  Weftmorland^  to  Over  in  the  coun- 
ty cf  Chc'jler.  The  feffions,  upon  appeal,  confirm  that 
order,  and  ftate  fpecially.  That  on  the  firll  day  oi  OSiober 
3766,  the  vicarage  of  the  parifti  cf  Over  was  fequeftred 
for  three  years,  or  till  the  biiTiop  fhould  releafe  the  fame  : 
That  on  the  twelfth  day  of  the  fame  O^ober^  the  faid  John 
Langhorn  was  ordained  deacon  by  the  bifhop  of  Che/ter^  in 
order  to  fupply  the  cure  of  Over  during  the  fequeftration  : 
That  from  the  15th  of  the  faid  month,  to  the  15th  of 
June  1768,  he  by  an  exchange  with  the  curate  hc  A£ion^ 
refided  and  did  duty  in  the  parifti  of  /Mon^  but  received  his 
falary  regularly  from  the  fequcftrators  of  Over :  That  from 
the  faid  \c^i\\oiJune  1768,  to  the  firft  day  of  O^/i^^r  1769, 
he  refided  and  did  dury  as  curate  at  Over^  when  the  fe- 
queftration endtd  :  That  it  did  not  appear  that  he  had  any 
licence  to  the  curacy  of  A£lon.  On  (hewing  caufe  againit 
quafhing  thefe  orders,  it  was  argued,  that  this  office  of 
curate  or  fcqueflrator  for  three  years,  or  till  the  bifhop 
fhould  releafe  the  vicarage  from  the  fequeftration,  was  a 
publi^lc  annual  cffice  or  charge  in  the  pjrifh,  and  was  ex- 
ecuted on  his  own  account.  It  was  conferred  upon  him 
under  his  own  qualification  of  a  deacon,  and  quite  inde- 
pendent on  the  vicar  of  Over.  And  its  being  conditional, 
if  the  biiliop  fnould  releafe  the  fequeftration,  is  no  objeftion  ; 
a  conditional  hiring  would  gain  a  fettlemcnt.  Unto  which 
it  was  anfwered,  that  this  cannot  be  confidered  as  ejcecut- 
ing  an  annual  office  or  charge  in  the  parifh  on  his  own 
account.  It  could  not  be  annual  j  becaufe  the  fequeftra- 
t'on  would  be  at  an  end,  the  very  moment  the  debt  had 
been  paid.  The  curate  alfo  might  have  dilTolved  the  con- 
tra6t  whenever  he  pleafed.  ,  He  had  no  freehold  in  his 
office,  as  a  parijh  clerk  has,  who  is  upon  that  foot  indeed 
hoiden  to  be  irremoveable,  and  to  gain  a  feitlement.  By 
lord  Man^fehl :  1  here  is  no  colour  for  confidering  this  as 
an  annual  office  :  it  is  no  office  at  all.  And  Mr.  juftice 
Jjion  faid.  You  cannot  call  it  an  anr.ual  office,  when  the 
feuueftration  may  be  determined  at  any  time.  It  is  not 
like  the  annual  office  of  a  conftahle  or  a  tithingman.  They 
are  appointed  generally,  and  to  ferve  fir  a  jear.  That  of 
parifh  cleric  is  a  freehold  :  and  it  is  upon  thr:t  foot,  that  a 
parifh  clerk  gains  a  fettiement.  The  other  two  ju'tices 
concurred.  And  both  the  orders  were  quafhed.  Bur, 
Sett.   Caf.  746. 

//.   7  G.   Bip}ant  and  Cook.    The  felfions  fetting  out  the 

farSt  fpecially,  adjudge   the  fettiement   of  a  poor  perfon  f<j» 

be  at  Bijtiaiji.,  becaufe   when    he  lived    in   that   parifh,   be 

executed  the  office  of  cclleiior  of  the -duties  given  by  the  6 
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{if  7  IF.  c.  6.  on  hirths  and  burial!.  It  was  moved  to 
quafh  it,  becaufe  this  was  not  a  parilh  office,  and  it  would 
be  giving  the  commidioners  (v/ho  are  to  appoint  the 
collectors)  a  power  to  bring  what  charge  they  would  upon 
the  parifh  :  Hefides,  it  was  not  ftated  in  the  order,  that 
this  was  an  annual  office,  as  it  n)uft  be  to  give  a  fettle- 
ment,  within  the  exprefs  words  of"  the  a6t.  By  the  court: 
The  reafon  why  the  executing  offices  gives  a  fettlement 
without  notice  is,  becaufe  of  the  notoriety  of  the  thing, 
of  which  the  parliament  thought  it  impoffible  but  the 
parifti  fhould  have  notice  :  Can  any  thing  be  more  noto- 
rious than  this,  which  is  to  coHtd  a  duty  from  houfe  to 
houfe  ?  We  cannot  fuppofe  a  fraud  in  the  commiffioners, 
that  they  would  appoint  a  perfon  of  no  fubdance  to  be  col- 
ledor,  only  to  bung  a  charge  upon  the  paiiHi.  It  needs 
not  to  be  a  parijh  office.,  but  a  publick  an-.iial  office  in  tl'e 
parijh.  And  as  to  its  not  being  faid,  that  this  man  executed 
it  for  a  year,  we  mulf  take  it  he  did  fo,  becaufe  it  appears 
on  looking  into  the  ftatute,  that  the  power  given  to  the 
commiffioners  is  to  appoint  a  perfon  who  fliall  be  collector 
of  the  duties  for  a  year,  and  then  give  in  his  accounts.  It 
hath  been  held  a  fettlement  in  the  cafe  of  the  land  tax,  and 
why  not  in  this?  And  the  order  was  confirmed.  Btr.  4.1 1. 
Fotey.   124. 

H.  9  Ann,  Si.  A4ary  and  St.  Laurevee  in  Reading.  Mr. 
Toley  fays,  the  queftion  was.  Whether  the  being  church- 
warden for  the  borough,  and  ferving  that  office  for  a  year 
in  the  borough,  which  extends  itielf  into  feveral  parishes, 
is  fuch  a  fervice  of  an  annual  office  as  will  gain  a  fettle- 
ment ?  And,  by  the  court,  it  was  held  to  be  an  office, 
the  ferving  of  which  for  one  who'e  year,  was  fufficient  to 
gain  him  a  fettlement  in  that  parifh  within  the  borough  in 

which  he  lived.     Foley.    121. But  in  this   report  there 

muft  probably  have  been  fome  miliake.  A  churchwarden 
is  a  parochial  officer,  and  his  office  doth  no:  extend  into 
feveral  parilhes.  Mr.  ^/V/(r,  from  a  manufciip'  note  which 
he  had  of  this  cafe,  fays.  I  he  office  is  mentioned  there 
to  be  warden  of  the  borough  (which  is  moft  likeK)  being 
in  nature  of  a  tythingmariy  to  execute  the  picjcefs  of  the 
juftices  of  the  borough.  But  he  is  not  to  execute  his 
office  in  one  parifh  only,  but  all  over  the  borough.  And 
it  was  doubted  whether  this  was  a  fettlement  or  not ;  be- 
caufe he  was  not  elected  into  this  office  by  the  parifh,  nei- 
ther was  the  exercile  of  his  office  confined  to  the  parifli ; 
yet  he  is  a  publick  officer,  and  his  office  is  parOy  exerci'^ed 
within  the  parifh,  fo  that  theparifhioners  muff  take  notice 
of  him.  And,  by  the  court,  it  was  held  a  good  fettle- 
ment. 
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ment,  being  within  the  exprefs  words  of  the  ftatute  of  exe- 
cuting an  office  in  a  town  or  parifh.     19  Finer.  379. 

E.  8  G.  2.  St.  Maurice's  and  St.  Mary  Calendar  s  in 
Winchefter.  William  Weji^  a  certificate  man  from  ^t. 
Thomas's^  came  into  the  parifh  of  St.  Mary  Calendar  in 
Winchefler,  He  was  afterwards  chofen  one  of  the  con- 
Jiables,  for  the  city  of  Winchejler^  which  city  confifts  of 
feveral  other  parifhes  befides  that  of  St,  Mary  Calendar  ; 
and  was  legally  placed  in  that  office,  and  executed  it  in 
and  through  all  parts  of  the  city  for  one  whole  year ; 
during  which  lime  he  refided  in  the  parifh  of  St.  Mary 
Calendar,  By  the  court  unanimoufly  :  He  avoided  his  cer- 
tificate, and  confequently  gained  a  fettlement  in  St.  Mary 
Calendars^  by  executing  this  office  in  that  parifh  ;  tho' 
chofen  by  the  whole  city,  and  not  by  the  parifh  of  St» 
Mary  fingly  ;  and  though  not  a  mere  parifh  office.  For, 
in  the  words  of  the  a6i,  he  executed  an  annual  office  in 
the  parifh,  being  legally  placed  in  fuch  office.  Burrow's 
Set! I.   Cof.   27. 

H,  9  G.  Burlifcomh  and  Samford  Peverell.  The  feffions 
on  a  fpecial  order  adjudge,  that  the  office  of  iythingfnan  is 
not  fuch  an  office  as  that  a  man  thereby  fhall  gain  a  fettle- 
ment. But  by  the  court:  The  order  mull  be  quafhed  j  for 
this  is  an  annual  Ouice  in  the  parilh,  within  the  words  and 
meaning  of  the  a6l.     Str.  44.4. 

H.  2  G,  2'  Holy  Trinity  and  Garfmgton.  A  certificate 
man  was  appointed  tythingman  by  the  fleward  of  a  leet. 
He  ferved  a  year ;  but  was  not  fworn  in  till  half  the  year 
was  expired.  The  court  inclined  that  it  was  a  good  fet- 
tlement ;  but  being  a  new  cafe,  and  fomewhat  doubtful, 
they  ordered  a  fecond  argument  to  this  point,  Whether 
he  was  legally  placed  in  the  office  or  not,  as  not  having 
been  fworn  till  half  the  year  was  expired.  But  the  order 
was  afterwards  quafhed  for  want  of  complaint  that  the 
pauper  was  actually  become  chargeable.  Foley.  123.  Caf» 
of  S.    72.      Burrow's  Setil.   Caf.   30. 

M.  17  G.  2.  IVingham  and  Sellindge.  A  certificate 
man  was  told  by  his  wife,  that  the  borfholder  had  left  a 
wooden  tally  at  his  houfe,  as  a  token  that  he  had  been 
chofen  horjholder  at  a  court  leet  of  the  manor;  but  he  did 
not  know  it  of  his  own  knowledge,  nor  was  there  any 
evidence  of  a  prefentment  by  the  leet  jury,  or  of  his  ap- 
pointment or  eledion,  nor  did  he  ever  take  the  oath  of 
office  ;  but  once  he  executed  a  warrant  of  a  juftice  direct- 
ed to  the  borfholder,  and  for  that  whole  year  he  was  will- 
ing and  ready  to  execute  the  office.  By  the  court :  When 
an  order  of  feffions  iUtes   the  fa<Sls  fpecially,  the  court 
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muft  take  it,  that  the  juftices  have  ftated  all  the  evidence 
that  appeared  to  them.  Now  the  aft  .requires  a  legal 
placing  in  the  office.  But  it  is  ftated  here  negatively,  that 
there  was  no  prefentment,  no  admillioa  or  fwearing.  So 
that  here  is  no  foundation  for  fupporting  a  legal  placing. 
Str^  1299.     Burrow's  SettU  Caf.  223. 

//.  31  G.  2.  Cold  y^Jhton  and  TVoodchefler.  There  was 
a  cuftom  to  ferve  the  office  of  tythingman,  for  half  a  year 
only  at  a  time.  By  lord  Manifieli  Ch.  J.  This  cannot 
be  an  annual  office'to  gain  a  fetclement,— In  this  cafe, 
the  pauper  had  ferved  ihe  office  of  tythingman  in  Cold 
/ijhton  ^or  half  a  year,  and  20  )e-rs  afcer  for  another  half 
year      Burrow,  Mansfield.  ^jOZ- 

M,  i8  (j.  2.  FittUworth  and  Pulbcrough.  A  certificate 
man  was  elected  and  fworn  a  tythmgmaa  for  a  tything 
which  did  not  ex'end  through  all  the  parifli  of  FittleiVirth^ 
but  comprehended  that  part  of  it  where  he  refideJ,  He 
expcutej  the  office  a  littlp  more  than  five  months,  and  then 
bee  me  actually  chargeable,  and  afkcd  relief.  Whereupon 
two  juftices  removed  him,  and  their  order  upon  appeal  was 
affirmed.  And,  by  the  court :  The  juftices  hadjuriidic- 
tiorf  to  remove  him,  though  in  execution  of  the  office,  he 
being  b  c^me  actually  chargeable.  It  is  not  necefTary  that 
the  office  ihould  extend  throughout  all  the  parifh  ;  the  aft 
on'y  requires  executing  fome  annual  office  in  the  pariCi, 
But  it  muft  be  executed  for  the  fpace  of  a  whole  year. 
And  the  prefent  cafe  being  an  execution  for  lefs  than  a 
whole  year,  it  did  not  avoid  his  certificate,  and  confe- 
quentiy  did  not  gain  him  a  fettlement  at  FittUworth,  Bur- 
row's Settl.  Caf.  238. 

7".  27  i^  28  G.  2.  Whitchurch  and  Overton.  It  was 
ftated,  that  the  pauper  was  nominated  at  the  court  leec, 
and  fworn  into  the  office  of  ba'tuff  qx  aU-taf,cr  for  the 
borough  :  That  he  executed  the  office  in  the  borough  for 
a  .year  :  That  the  faid  office  confifts  in  infpefting  weights 
and  meafures  within  the  borough,  and  in  warning  the  jury 
to  ferve  at  the  court  leet  there  :  That  the  borough  is  not 
one  fifth  part  of  the  parifh  :  That  the  bailiffs  have  never 
executed  any  authority  over  the  parifli  at  large  :  That  ^reat 
part  of  the  psrilh  knew  nothing  of  fuch  office  :  And  that 
new  married  men,  and  new  comers,  were  frequently  no- 
minated for  the  fake  of  colt-ale.  On  the  authowty  of  the 
cafe  of  Fittlevjorthy  this  was  held  to  be  a  good  fettlement. 
Burrow's  Settl.  Caf.  365. 

E.  18  G  2.  Sheepfn  ad  and  M-lborne.  A  perfon  was 
certificated  from  Sheepjkead  to  Mc'.horne,  and  ftaid  there 
ten  years,  during  which  time  {he  hdy  Elizabetb  HajUrgs 

con- 
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conveyed  lands  to  tnjftees  for  feveral  chanties  out  of  the 
profits,  and  amongil  others,  the  fum  of  lol  a  year  to  the 
charity  fchool  at  Melborne^  to  be  paid  to  the  viear  there 
for  the  time  being.  In  the  fpecial  order  of  feflicns  it  was 
ftated,  that  the  certificate  man  officiated  as  fchoolmafter 
feveral  years,  and  received  the  lol  a  year  from  the  vicar : 
and  this  the  feffions  held,  gained  him  a  fettlement  in  Mel- 
borne,  where  they  declare  he  had  a  freehold  eftate  ;  and  fo 
had  both  the  requifites  to  obtain  a  fettlement  to  a  certificate 
perfon,  namfJy,  a  tenement  of  lol  a  year,  and  executing 
an  annual  office:  But  by  the  couit :  The  order  muft  be 
quaOied  ;  for  it  doth  not  appear  how  he  came  into  this 
employment,  and  the  legal  right  lo  receive  the  falary  is  in 
the  vicar,  who  not  caring  to  officiate  himfelf,  has  therefore 
paid  it  over  to  this  man  as  his  deputy,  which  could  never 
give  any  perfon  a  fettlement,  much  lefs  to  a  certificate  man. 
Str.  1225.     Burrow^  Settl.  Caf.  244. 

Note,  K  fcboolmajhr  is  not  legally  placed  in  the  office,  till 
he  hath  fubfcribed  before  the  bifliop  the  declaration  of  con- 
formity to  the  liturgy  of  the  church  of  England,  and  is  ]i- 
cenfed  by  him  :  And  by  the  13  ^  14.  C  2.  c.  4./.  10.  if 
he  fhall  execute  the  office  without  having  fo  fubfcribed  ; 
he  {hall  be  utterly  difabled,  and  ipfo  fa5io  deprived  thereof, 
and  the  fame  fhall  be  void  as  if  he  were  naturally  dead— 
Unlefs  he  is  a  proteitantdiflenter  :  In  which  cafe,  in  order 
to  be  legally  qualified,  he  muft  at  the  feffions  where  he 
refides  take  the  oaths  and  make  the  fubfcriptions  in  like 
manner  as  proteftant  difTenting  minifters  are  required  by 
the  19  G.  3.  c.  44.  whereof  the  clerk  of  the  peace's  cer- 
tificate is  the  proper  evidence.  For  which  fee  Title  Dif' 
/enters. 

xi.  Of  Jettkment  hy  renting  10 1  a  year. 

"By  the  13  y  14.  C.  2.  c.  12.  On  complaint  within  4-0 
i^ays  after  any  perfon  Jhall  tome  to  fettle  in  any  tenement  under 
the  yearly  value  of  10 1,  two  ju/iices  may  remove  him  to  where 
be  W'S  fafl  It^oliy  fttthd  for  40  days, 

By  the  9  f5  10  IV.  c  \\.  Ko  pe.r(:n  who  fhall  come  into 
cny  parifh  by  cert f  rate,  fhall  he  odjw^ged  hy  any  aci  u.hatfo- 
ever  to  have  gamed  a  legal  fettlement  in  fucb  parifh,  unlets  he 
frail  realty  avd  bona  fide  take  a  leafe  of  n  tenement  of  the 
yearly  value  of  \ol,  or  fhall  execute  an  annual  office  in  fuch 
parifh. 

Forty  <leysiefi-  Within  40  da)s'\  Lcfs  than  40  days  refidence  upon  a 
deflceisntief.  tenement  of  lol  a  year  will  not  gain  a  fettlement.  As 
^''y-  in 
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in  the  cafe  of  Dikuin  and  Leominjicr^  T.  S  iff  g  G,  2. 
lyUtiam  Sffiith,  the  pauper,  agreed  for  a  farm  in  the  parifh 
of  Eardijlandy  to  hoM  from  Candlemas,  at  44 1  yearly  ren-- ; 
and  in  April  following  he  fowed  about  15  acres  of  the 
land  with  grain  ;  and  in  May  following,  he  came  to  live 
on  the  farm,  and  inhabited  there  about  three  weeks ;  and 
then  the  greatefl  part  of  his  ftock  of  cattle  was  feizevi  and 
driven  awav,  for  rent  due  to  his  former  landlord  at  Leo- 
minfter.  Whereupon  the  faid  Smith  then  came  to  a  new 
agreement  with  his  landlord  in  Eardijland^  and  agreed  to 
quit  that  farm,  and  to  continue  in  the  farm  houfe  and 
garden,  and  to  have  a  fmall  parcel  of  pafture  with  it,  at 
the  rent  of  3I  10  s,  and  he  continued  thereupon  in  the  faid 
parifh  of  Rardijland  till  Michaelmas  following.  By  lord 
Hardwiche  Gh.  j.  There  was  no  inhabitancy  for  40  days 
in  Eardijland  under  the  leafe  of  44 1  a  year ;  and  therefore 
there  can  be  no  fettlement  gained  under  it.  And  the  next 
agreement  with  his  landlord  in  Eardijland  was  quite  a  fe- 
parate  contraft,  and  cannot  be  tacked  to  the  former.  It 
did  not  take  effect  till  the  other  was  finifhed.  Burrozvs 
Sett  I.  Caf.  54. 

jifter  any  per/on  Jlal!  come  to  fettle]  Here  it  is  to  be  con- 
fidercd,  where  feveral  perfons  come  to  fettle  upon  a  tene- 
ment, either  as  taking  jointly,  or  by  under-leafes  one  from 
another,  whether  this  fhall  fettle  all  or  any  of  them. 


Rentinz  lol  a 


M.  25  G.  2.  Marden  and  Baiham.     Two  perfons  iointlv 

hj        i.       /-  J    I        I  7i/r       .        /-  ,1  •'  ^  ysar jointly^. ins 

ired  a  houfe   and   land  at  Maraen  for   16  I  a  year,   and  „o  feulement, 

jointly  occupied  the  houfe  and  tilled  the  land  for  the  faid 
year,  and  jointly  pnid  the  rent,  that  is,  each  the  like  Turn. 
It  was   urged  that  this  gained   no  fettlement:  to  either  of 
them.     And  a  cafe  was  cited,   between  Croft  and  Gain- 
ford  zX.  Durham  afTizes,  1733,  which  was  a  joint  taking-  of 
14 1  a  year,  each  paying  feparately,  the  lanilord  not  caring 
to  let  to  either  fingly.     And  the  two  judges  (lord  chief 
juflice  Eyre  and  Reeves)  to  whom  it  was  referred,   held  it 
no  fettlement;    becaufe  the  itatuce  requires  the  perfcn's 
taking  a  tenement  of  10  1  a  year  value:     Whereas  this 
practice  of  calling  in  a  partner  in  the  taking,   would,  if 
admitted  equivalent  to  a  fole  taking,  evade  and  fruftrate 
the  ftatute,  and  let  in  an  indefinite  number  of  families  all 
to  be  fettled  upon  one  tenement  of  lol  a  year  value.     On 
the  contrary  it  was  argued,  that  each   was  legall/  tenant 
of    the  whole,  both  being  liable  to  the  landlord  for  the 
whole  rent.     By  the  court:    This  was  not  fufncicnt  to 
gain  a  fettlement.      Whatever  remedy  the  landlord  might 
have  againft  the  occupiers  of  the  land  for  his  rent,  the  &6t 
of  pariiameni  in  the  prefent  cafe  coaliders  only  the  right ; 

which 
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which  clearly  is  but  to  one  half,  and  that  half  doth  not 
amount  to  tfie  value  of  lol  a  year.     Burrow's  Settl,  Caf. 

211- 

Occupy'ingjoint-  T.  29  l^  30  G.  2.  Liitk  Tew  and  Duns  Tew,  Richard 
ly  a  farm  of  52 1  Quffkyns  the  pauper,  together  with  John  Goodwin  W\s  h^ 
fettiemeat.  ^^^^  i"  l^w,  rented  a  tenement  at  Duns  Tew  at  81  1  a  year, 
as  partners;  and  lived  there  12  years.  And  being  about 
to  leave  Duns  Tew^  Goodwin  alone  went  to  Mr.  Keek's 
agent  at  Litt/e  Tew,  and  took  a  farm  of  52  1  a  year,  for 
four  years.  After  the  faid  taking,  and  before  the  farm 
was  entered  upon,  Guffhns  inquired  of  Goodwin^  whether 
he  depended  upon  his  going  with  him  to  Little  Tew  ?  To 
which  Goodwin  replied,  that  he  did ;  for  he  could  not  go 
without  him.  They  both  removed  from  Duns  Tew  to 
Little  TeWj  with  their  whole  joint  flock,  to  the  value  of 
more  than  100  Ij  and  managed  the  farm  together  for 
feven  years,  both  of  them  refiding  thereon.  Mr.  Keck 
gave  his  receipts  for  the  rent  to  Goodiuin  only;  and  once, 
when  Mr.  Keck  diftrained  for  rent,  the  diftrefs  was  made 
upon  the  {lock  which  Mr.  Keck  fuppofed  to  be  Goodwin  z 
only  ;  and  Goodwin  alone  gave  a  bill  of  fale  of  the  flock  ; 
and  Guffkyns  then  flood  by,  without  interpofing.  At  the 
end  of  (even  years,  jufl  before  the  order  of  removal  was 
made,  Guffkyns  went  off  from  the  farm,  and  Goodwin  took 
the  whole  flock,  allowing  Guffkyns  62 1  for  his  moiety 
^thereof.  It  was  adjudged  by  the  juflices,  that  this  being 
not  a  joint  hiring,  but  a  taking  by  Goodwin  only,  Guffkyns 
the  pauper  did  rot  hereby  gain  a  fettlement.  On  removal 
of  this  caufe  into  the  court  of  king's  bench,  it  was  obferved 
by  the  court,  that  the  words  of  the  flatute  are,  coming  to 
fettle  in  any  tenement  undir  the  yearl<f  value  of  10 1.  That 
the  agreement  between  the  two  farmers  was,  to  occupy 
jointly,  with  a  joint  flock:  That  the  cafe  doth  not  turn 
only  upon  the  credit  given  to  the  tenant  by  the  landlord, 
but  upon  the  credit  given  by  the  legiflature  to  a  man  able 
to  flock  a  farm  of  fuch  a  value :  A  tenant  may  let  the 
whole,  or  even  fubdivide  it  out  to  under-tenants,  who 
may  thereby  gain  a  fettlement,  if  the  tenement  be  above 
10  I  a  year :  And  where  is  the  difference,  between  the  ori- 
ginal tenant's  letting  out  parr,  and  his  taking  in  a  part- 
ner r And  after  having  taken  time  to  con  fid  er  of  it, 

the  refolution  of  the  court  was,  that  Guffkyns  gained  a  fet- 
tlement in  Little  Tew.  For,  being  taken  in  partner  by 
Goodwin^  he  is  to  bfc  confidered  as  having  an  interefl  in  the 
farm,  at  leafl  as  tenant  at  will  to  Goodvjin  of  the  moiety  of 
a  farm  worth  52  1  a  year  for  the  whole  of  it,  and  confe- 
quentty  his  moiety  abovs  lo  1  a  year.     A  tenancy  at  will, 

even 
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even  in  the  cafe  of  a  certificate  perfon,  is  fufficient  to 
gain  a  fettlement,  as  was  determined  in  the  cafe  of 
CranUy  and  St,  Mary's  Guildford^  H.  8  G,  Burrow's  Settl. 
Caf.  398. 

Ad.  7  G.  3.    Llandverras  and  Islorthop.     Evan  Hughes,  Riming  10]  3 
fatiier  of  the  pauper,  rented  a  tenement  of  10  I  a  year,  and  ^'^.^'■'.^'^^°' J"* 

•J     1  Ju      1       Ji      J         o     r      J   r         L  1  of  It  islet  off  to 

paid  the  rent  to  the  landlord.  He  lived  for  above  40  days  under-tenants 
in  a  part  of  it,  which  part  was  of  the  yearly  value  of  40  s  gains  a  fettle- 
ojaly.  And  immediately  after  his  taking  the  tenement,  "^^"^' 
he  let  the  refidue  thereof  to  under-tenants,  without  redding 
thereupon  at  all  himfelf.  It  was  argued,  that  being  liable 
only  to  the  rent  did  not  gain  him  a  fettlement.  He  mufl 
occupy  as  well  as  take  a  tenement  of  10 1  a  year  value,  and 
he  ought  to  occupy  the  whole  10  1  a  year.  Otherwife, 
many  different  poor  families  might  be  introduced  into  a 
parifh,  upon  one  fuch  taking.  It  would  quite  evade  the 
adl,  if  the  mere  taking  of  a  tenement  would  do  ;  for  then 
one  would  gain  a  fettlement  by  taking,  and  another  by  oc- 
cupying the  fame  tenement.  By  the  court :  In  cafe  of  a 
grofs  fraud,  the  feflions  no  doubt  would  find  it  fo,  and 
the  fettlement  would  be  void.  But  no  fraud  beine  found, 
there  is  no  doubt  upon  the  law  of  the  cafe,  but  that  Hughes 
was  the  tenant  and  liable  to  the  rent,  and  had  credit  for 
the  whde.  And  therefore  he  is  as  much  fettled,  as  if  he 
had  rented  a  tenement  of  10 1  a  year,  and  let  lodgings. 
The  aft  doth  not  require  a  perfon  renting  a  tenement  of 
I®  1  a  year,  to  occupy  it ;  it  is  enough,  if  he  rents  it,  and 
rcfides  40  days  in  the  pariili.  The  ground  the  adl  goes 
upon,  is  a  perfon's  having  credit  fufficient  to  hire  a  tene- 
ment of  that  value.  This  man  appears  to  have  had,  fuch 
credit.  The  under-tenants  do  not  take  a  tenement  of 
the  yearly  value  of  10  1;  therefore  they  do  not  hereby 
gain  a/eitlement.  Burrow's  Seiii.  Caf.  ^ji.  Black.  Rep, 
603- 

y.  13  G.  3.  /fzvrs  and  Newjiham,     The  pauper  Haiha-  A  perfon  taking 
way  Denton,  and   one   Richard  Mann  his   wife's   father,  ^  ^"^' ""^ '*' * 
jointly  rented  and  occupied  an  eftate  at  Newrihafn  of  80 1  a  Ss'o«up*y[ng 
year,  for  three  yeais.      The  faid   Richard  Mann  dying  it. iointiy  with 
about  the  end  of  that  time,  the  faid  Denton  foon  afterwards  ^n^tb^r  perfon, 
did,  alone,  take  a  houfe  of  one   Richard  White  at  jlwre  h^Jgaki^ingT'^* 
of    the  yearly  renf  of   3  1,  and  another  efface   confiffing  fettlement. 
of  lands  of  onq  'John  Serjeant  at  Awre  aforef^id,  at  the 
yearly  rent  of  81.      The  faid    Richard  Mann  leaving  a 
v/idaw,  and  fhe  and  the  faid  Denton  being  upon  the  death 
of  the  faid  Richard  Maym  jointly  pofTefTed  of  the  remainder 
of  the  li^ock  which  had  been  on  the  eftate  at  Neuinham,  \h%,y 
the  faid  Hathaway  Denton  and  the  faid   widow  went  arid 

lived 
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lived  at  the  faid  houfe  at  Jwre,  and  jointly  occupied  that 
houfe  and  the  faid  eftate  of  8  1  a  year,  for  one  year,  the 
ilock  on  the  faid  houfe  and  eliate  being  partly  the  pro- 
perty of  the  faid  Denton,  and  the  other  part  the  property 
of  the  faid  widow  :  and  fotiTetimes  one  of  them  fold  fome 
part  of  the  faid  flock,  and  received  the  money  for  the 
fame  ;  and  at  other  times,  the  other  of  them  fold  other 
parts  of  the  faid  flock,  and  received  the  money  for  the 
fame:  And  at  the  time  of  taking  the  faid  tenements  by 
Denton,  neitlier  the  faid  RicharrJ  lyhite  nor  the  faid  John 
Serjeant  knew  of  any  connection  fubfifling  hctween  the  faid 
Denton  and  ihe  faid  widow.      A  moietv  of  the  fl:ock  was 

more  than  fufficientto  Mock  the  fairi  houfe  and  farm. It 

was  argued,  that  Denton  d\d  not  gain  a  fettlement  in  Awre, 
For  though  he  had  taken  1 1  1  a  year,  yet  he  came  to  lettle 
upon  only  ihe  half  of  ii  I  a  year.  And  it  appears  upon  the 
whole  that  he  never  took  ij  1  a  year  for  himfelf.  It  was 
admitted,  that  if  the  whole  taking  had  been  20  I  a  year  or 
upwards,  then  indeed  each  joint  taker  wf  uld  have  gain- 
ed a  fettlement:  But  as  the  whole  in  the  prefent  cafe 
amounted  only  to  ill,  each  mufl  be  confidered  as  coming 
to  fettle  upon  only  the  half  of  ill.  Confequently,  this 
man's  fettlement  in  Neu>nham  remained,  as  he  gained  none 
in   Awre  by  coming  to  fettle  on   a  tenement    under    the 

yearly  value  of  lO  1. Unto  which  it  was  anfwered,  that 

the  criterion  of  being  likely  or  not  likely  to  become 
chargeable  is,  the  having  credit  to  take  a  leafe  of  a  te- 
nement of  that  value.  A  perfon  fit  to  be  trufled  with  rent- 
ing a  tenement  of  jo  1  a  year,  is  fuppofed  nor  likely  to  be- 
come chargeable  to  the  parifh.  Here,  the  pauper  alone  made 
the  application  to  take  the  tenements  ;    and  he  alone  was 

perfonaiiy  refponfible  for  the  rent. Lord  Mansfield  wzs 

not  in  court.  The  other  three  judges  declared  themfelves 
all  thoroughly  fatisfied,  that  the  lettlement  was  in  Awre, 
Mr.  juftice  Jjlon  obferved,  that  if  two  perlons  jointly  take 
a  tenement  of  lefs  annual  value  than  20  1,  this  will  not 
gain  a  fettlement  to  either  of  them.  But  a  man  who  takes 
more  than  lol  in  yearly  value,  may  Itt  part  of  it  to  under- 
tenants:  And  this  will  not  deftroy  his  fettlement,  tho' it 
will  not  gain  one  to  fuch  under-tenants,  who  pay  him  le(s 
tnan  10!  a  year,  as  was  determined  in  the  cafe  of  Lland- 
verras.  This  woman,  the  widow  Mcnn^  was  in  the  na- 
ture of  an  under-tenant  to  the  pauper.  The  pauper  had 
the  credit  of  taking  the  tenement.  He  alone  took  the 
houfe,  and  Iikewife  ihe  lands.  Neither  of  the  landlords 
knew  of  any  connection  between  tne  widow  and  him. 
And  he  only  was  perfonaiiy  rcfponlible  lor  the  rent.  They 
•  \n  were 
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were  not  partners  in  taking  the  tenement,  tho'  they  were 
joint  occupiers  of  it.  She  would  gain  no  fettlement  by 
merely  being  a  joint  occupier,  without  having  been  con- 
cerned in  taking  it.  Nor  (hall  the  perfon  who  alone  took 
it  lofe  his  fettlement  by  letting  in  a  joint  occupier.  Burr, 
Seitl.  Caf.  'j^b. 

But  if  a  leafe  or  intereft  in  a  tenement  under  lol  a  .'^  P"^°"  "*"- 
year  devolves  upon  a  perfon  by  executorfhip  or  other  adt  |^ent°by  e«cu- 
of  law  ;  this  is  not  within  the  ftatute,  as  taking  a  leafe  of  torihip  and  un- 
a  tenement:  but  fuch  perfon  continuing  upon  the  tene-  ^^l  »o'ayear, 
ment  40  days  irremoveable,  thereby  gains  a  fettlement.  ment.* 
As  in  the  cafe  of  Utloxeter  and  Marchington  IVoodlandsy 
T.  5  G.  3.  The  pauper  IVilliatn  Gilbert  was  fettled  at 
Utitxettr,  His  mother  rented  and  refided  upon  a  farm  of 
22  1  z  y^TiV  zt  Marchington  JVoodlands  \  which  {he  deviled 
to  her  five  children,  and  made  the  pauper  and  her  three  , 
other  fons  executors  of  her  will,  and  died.  The  pauper 
alone  proved  the  will,  and  entered  as  her  executor,  and 
rerided  upon  the  farm  12  or  13  weeks.  He  afterwards 
returned  to  Uttoxeter  \  but  continued  to  go  over  to  Mar- 
chin'jm  tVoodlandi,  to  give  directions  from  time  to  time, 
and  had  a  fervant  upon  the  farm  till  the  Lady-day  following. 
The  queftion  was.  Whether  hereby  he  gained  a  fettlement 
at  Marchington  Woodlands  ?  It  was  objeded,  that  a  perfon 
ought  to  come  to  the  tenement  by  a  leafe  or  fome  contracSt 
with  the  owner.  But  an  executor  is  not  anfwerable,  per- 
fonally  and  in  his  own  property,  to  the  landlord.  He  is 
under  no  contract  with  him.  Nor  is  here  a  fufficient  refi- 
dence.  He  ftays  no  longer  than  his  truft  of  executorftiip 
required.  He  never  meant  it  for  a  refidence.  It  is  like 
the  Scarborough  cafe  between  Elvetham  and  y^lton  ;  was 
only  a  cafual  refidence,  -Befides,  the  value  is  not  fafixcient ; 
for  he  was  only  intitled  to  a  joint  intereft  in  22  1  a  year, 
with  three  or  four  other  perfons.  So  that  his  (hare  is  no- 
thing like  10 1  a  year.  And  his  proving  the  will  makes  no 
difference:  for  the  other  three  executors  are  equally  in- 
titled,  and  may  prove  the  will  as  well  as  himfelf.  By  the 
court:  It  is  very  true,  that  a  Ihare  not  amounting  to  lol 
a  year  of  a  tenement  of  above  10  1  a  year  in  value,  will  not 
do.  But  here  he  has  a  right  as  executor.  The  value 
thereof  is  totally  immaterial ;  becaufe,  by  common  law, 
no  perfon  can  be  removed  from  his  own.  And  one  who 
has  a  right  to  refide  irremoveably,  doth  thereby  gain  a  fet- 
tlement, if  he  refides  40  days.      Burrow's  Settl.  Caf.  538. 

Shall  come  to  fettle'^     For  taking  land  in  the   parifh,  of  Refij-r-ce  ;■ 
whatever  value  it  ftiall  be,  without  coming  :o  reiide  there,  oe^ff^fy* 
will  not  gain  a  fettlement. 

Vol.  hi.  K  k  But 
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But  if  a  man's  family  refide  there,  although  he  doth  not 
refide  there  himfelf,  it  may  in  fome  inftances  be  fufficient. 
As  in  the  cafe  of  St.  Margaret's  IVefminJicr^  and  Ludgate^ 
M.  5  G.  2.  Two  jufticcs  remove  Elizabeth  Conyers  from 
the  parifli  of  St.  Alargaret's  to  the  parifh  of  Ludgate.  The 
feffions  ftate  the  cafe  fpecially,  that  James  Conyers,  father 
of  the  faid  Elizabeth.^  rented  a  houfe  in  Ludgate  parifli  of 
25  I  a  year,  and  paid  to  the  rates  of  the  church  and  poor  ; 
but  that  he  was  a  prifoner  in  the  Fleet  at  the  time  he  did 
fo  ;  and  that  Elizabeth  gained  no  fettlement  for  herfelf. 
Upon  which  the  feflions  adjudged  that  he  gained  nn  fettle- 
ment by  this.  But  the  court  quafhed  the  order  of  feffions, 
and  confirmed  the  order  of  the  two  juflices.  i  Barnar- 
dijl.  76.  For  ii)  this  cafe  he  was  in  cuf^ody  of  the  law, 
Snd  in  no  capacity  of  gaining  a  fettlement  elfewhere  ;  tho* 
cccafionally  abfent,  yet  he  might  be  l<-oked  upon  as  vir- 
tually refident  at  Ludgate^  which  was  the  place  where  he 
came  to  fettle. 

T,  27  G.  3.  Knighton  and  St.  Margaret\  in  Leice/ler. 
Robert  Hardy  and  his  three  children  were  removed  from 
Knighton  to  St.  Alargaret's ;  the  feflions  quafhed  the  order, 

and  flated  the  following  cafe. The  pauper  being  fettled 

in  St.  Margaret's,  took  a  v^indmill  in  that  parifh  of  ten 
guineas  a  year  at  Lady-day  1778,  and  occupied  it  for  one 
year;  on  30th  of  /^pril  following  he  married  y^nne  the 
daughter  of  Samuel  iVard  of  Knighton,  which  is  a  town- 
fhip  in  the  parifh  of  St,  Margaret,  but  diilinct  as  to  the 
maintenance  of  the  poor  ;  before  the  marriage,  Ward  faid 
he  would  give  him  houfe-room  till  he  could  provide  him- 
felf; and  on  his  marriage,  he  went  accordingly  to  refide 
with  his  father-in-law  at  Knighton,  whofe  houle  was  about 
a  quarter  of  a  mile  diflant  from  the  faid  mill,  and  he  con- 
tinued there  until  the  death  of  IVard  in  1786.  During 
the  time  he  occupied  the  faid  mill,  or  afterwards,  he 
neither  rented  nor  occupied  any  land  in  Knighton.  Du- 
ring the  laft  half  year  he  rented  the  faid  mill,  he  kept  a 
ferva..-,  who  refided  with  him  in  tVard's  houfe,  as  part  of 
his  (tne  pauper's)  family.  The  pauper  believed  it  was 
known  to  the  tovvnlhip  of  Knighton  that  he  rented  the 
mill,  becaufe  he  ferved  fome  of  the  inhabitants  there  with 

grifl,  and  they  knew  him  to  be  a  miller. This  cafe  was 

argued  by  Bear  croft  and  Dayrell  in  fupport  of  the  order  of 
feffions ;  and  by  Gelley  contra.— -"Ajbhurfi  ].  delivered  the 
opinion  of  the  court  (after  taking  time  to  confider) :  The 
queflion  in  this  cafe  is,  whether  the  pauper  gained  a  fettle- 
ment in  the  parifh  where  he  rented  a  tenement  of  the 
yearly  value  of  10 1,  or  in  the  parifli  where  he  refided,  oc- 
cupying 
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cupying  at  the  fame  time  a  tenement  in  another  parifh. 
And  we  are  all  of  opinion  that  he  did  not  gain  a  fettiemenc 
in  Knighton^  becaufe,  in  order  to  gain  a  fettlementby  renting 
lo\  per  annum,  there  muft  be  a  refidence  either  on  the 
premifes,  or  at  leafl  in  the  pari(h  where  fome  part  of  the 
premifes  lies.  The  cafe  of  K.  v.  Topcrofi  is  decifive  of 
the  queftion  ;  and  there  are  two  or  three  other  cafes  which 
confirm  this  dodlrine,  where  it  has  been  taken  for  granted 

that  there  mufl  a  refidence. Order  of  feiiion  quafhed. 

CaJ.   by  Durnf,  and  Eoji.  V.  2.  48. 

In  any  tenement]  Here  it  occurs  to  be  confidered,  what 
fliall  be  a  tenement  within  this  adt,  (o  as  to  gain  a  fettle- 
ment.  Concerning  which  it  hath  been  adjudged  as  fol- 
lows : 

H.  10  j^nn.  Eve/in  and  Retcombe.  An  order  was  drawn  A  mill  is  a  te. 
up  fpecially  to  have  the  opinion  of  the  court,  Whether  oement, 
renting  of  a  water?nili  of  10  1  a  year,  would  make  a  fettle- 
ment  i'  And  by  the  whole  court  clearly  :  A  mill  is  a  tene- 
ment, and  the  renting  thereof  muft  gain  a  fettlement  within 
the  ftatute.  2  Salk.  536.  1  hat  is,  if  the  party  lives 
therein,  or  within  the  parifh. 

T.  10  G.  2.  Buttey  and  Benhall.  The  queftion  was. 
Whether  renting  a  vjindmill  zx.  14  I  a  year,  gained  a  fet- 
tlement ?  it  having  been  determined  that  a  watermill  did. 
It  was  faid,  thofe  are  always  habitable,  but  the  others 
often  are  not.  But  by  the  court :  It  is  the  fame  as  if  he 
had  rented  land  of  that  value,  i  Sejf,  C.  320.  Burrow's 
Sett  I.  Caf.  107. 

H,   12  C  Stone  2,r\6  Kniver,     Upon  a  fpecial  order  ofR«nt'ng»"- 
fefTions,   it   was   ftated,    that   the   pauper  rented   a  coney-  ^^^'n^^l^l^^^^. 
warren  and   a  cottage  upon  it  at  lol  a  year,  which  the  ment, 
juftices   were  of  opinion   did   not  gain  him  a  fettlement. 
But  by  the  court :    A  w///hath  been  held  to  be  a  tenement 
within    the  ftatute,    and  why  not  this?     Jt  is  his  ability 
to  pay  10 1  a  year,   that  is  the   foundation  of  the  fettle- 
ment ;   and  whether  he  pays  it  for  a  houfe  of  habitation,  or 
for  a  warren  which  brings  him  in  a  profit,  is  not  material ; 
the  order  of  feffions  muft  be  quafhed.     Str.  678.  2  SeJf.  C. 
109. 

T.  26  G.  3.   Old  Alreiford  and  Chilton  Candover.     Two  Renting:  a  fi&- 
juftices  removed   John   Dorey  and   his  wife  and  children  ^""y  3"<* '^P^*''.* 
from  Old  Alreiford  to  Chilton  Candover  \  the  feflions  quafhed  a^ieukuKm!"' 
the  order  and  ftated  the  following  cafe;    That  tne  pauper 
and  his  father  refided  in  Old  Ai'-esjord  under  a  certificate 
from  Chilton  Candover ;  that  the  father  rented  a  houfe  and 
piece  of  land  for  feveral  years  at  3I  a  year  in  Old  Alref- 
fordy  and  during  two  years  he  held,  under  a  parol  agree- 

K  k  2  menty 
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ment,  the  fijhery  of  Alresfordpond^  with  the  grates^  isc.  con-  \ 
taining  about  6c  acres,  and  alfo  xht  fpear-Jedge,  fiags^  and 
rujhes  growing  in  and  about  the  faid  pond,  and  the  right 
of  cutting  the  fedge  growing  on  a  piece  of  rough  meadow 
containing  fevcn  acres,  not  being  part  of  the  faid  pond, 
for  which  the  father  paid  to  Mr.  Edwards  lol  a  year, 
and  was  to  fupply  his  houfe  with  fifh  :  That  during  the  time 
the  father  held  the  faid  premifes  of  Mr.  Edwards.,  he 
rented  under  a  parol  demife  the  fijhery  of  Caufcway  river  in 
New  Alresford  with  the  grates  to  a  fijh-houfe  there  at  3  1 
a  year  :  That  the  faid  houfe  and  piece  of  land  firft  men- 
tioned, and  the  right  of  cutting  fedge,  5cc.  on  the  faid 
feven  acres  of  rough  meadow  ground,  and  the  faid  fifhery, 
&c.  laft  mentioned,  were  together  of  the  annual  value  of 
10  1,   without  taking  the  faid  pond,  or  any  thing  thereto 

belonging,    into    the    account. The    counfel  for  Old 

Alresford  offered  to  prove  that  Mr.  Edwards  had  no  right 
to  demife  the  fiftiery  of  the  faid  pond,  but  the  court 
thought   fuch  evidence  was  inadmifrible,   and  refufed  to 

hear  the  fame. Lord  Mansfield:    Upon  this  ftate  of 

the  cafe  the  court  will  confider  that  the  fifhery  and  the 
foil  pafled  together  ;  therefore  the  pauper  took  a  tene- 
ment within   the   flatute. Afhhurjl   J.     There  is   no 

doubt  but  that  a  fifliery  is  a  tenement :    Trefpafs  will   lie 
for  an  injury  to  it ;    and  it  may  be  recovered  in  ejedment. 
B idler  J.     The  court  go  upon  this  ground,  that  the 
feflions  have  no  occafion  to  go  into  the  title  of  the  leffor  at 
all ;  the  fait  of  letting  a  fifnery  is  fufiicient,  and  we  muft 
prefume  that  the  foil  paiTed  along  with  it ;   tho'  I  am  by  no 
means  ready  to  allow  that  if  it  had  been  any  other  kind  of 
fifhery,  it  would  not  have  given  a  fettlement :  The  fefiions 
however  ought  only  to  admit  evidence  to  controvert  the  fa£t 
of  the  pauper's  taking  the  tenement. — Order  of  fcffions  af- 
firmed. Caf.   by  Durnf.  and  Eofl.  358. 
Renting  turn-         But  by  the  1 3  G.  3.  c.  84.     A  perfon  renting  turnpike 
pike  tolls  gains  /^//,    and  refiding  in  the  toll  houfe,  fhall  not  thereby  gain 
CO  fettlement.     „/-',  ^      r      l 

a.  lettlement,  f.  46. 

Taking  paftur-  £--  3  G'  2.  MincMnghampton  and  Bifley,  Order  fpecially 
age  only,  gains  ftated  :  The  pauper  rented,  in  the  parifh  of  Bijley,  lands  of 
ao  fettlement.  ^^^  y^g^ly  value  of  81  from  his  father,  an  houfe  of  the 
yearly  rent  of  1 1  lo  s  from  his  uncle,  and  the  fame  year 
took  the  pojiure  of  a  piece  of  land  in  the  faid  parilh  from  All 
Saints  day  to  Candlemas,  and  paid  12  s  for  the  fame,  which 
piece  of  land  was  worth  6  1  a  year.  It  was  urged,  that 
this  was  a  good  fettlement,  bscaufe  during  thofe  three 
months  the  man  was  not  re.noveable.  But  in  this  cafe, 
the  court  held,  that  taking  the  pafiure  of  a  piece  of  land  was 
not  more  than  taking  the  herbage,  or  than  taking  the  com- 

monj 
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mon,  which  could  not  be  efteemed  part  of  a  tenement  with- 
in the  meaning  of  the  ftatute  j  but  Teemed  to  think,  that  if 
the  words  had  been,  that  he  had  taken  a  pajiure  ground  iot 
three  months,  that  would  have  made  a  good  fettlement. 
But  the  cafe  went  off  upon  another  point,  namely,  for 
want  of  an  adjudication,  2  Sejf,  C.  132.  Str.  874.  Bur^ 
raw's  Seal.  Caf.  3 1 6. 

H.   25  C?.  2.      Lockerley    and    Shirefield  Englijh.     ^o/^w  Renting  a  dairy 
Merfl)  occupied  a  meffuage,  farm,  and   lands  in  Lockerley,  and'heufeof 

TT  -uT-;^  J-  I         ,  <"ow!,  gains  na 

He  covenants  with  Edwards  a  dairy-man,  to  let  him  a  fettleojent, 
dairy  confiding  of  16  cows,  with  the  dwelling-houfe,  and 
feeding  for  the  faid  cows  on  2 1  acres  of  clover  ground,  and 
13  acres  of  meadow  land,  with  the  after-leafe  of  a  mead  ; 
together  with  the  run  of  the  backfide  and  the  arfhes,  for 
the  feeding  of  pigs ;  and  alfo  the  run  of  one  horfe,  with 
the  cows  aforefaid  ;  from  the  2d  of  February^  for  one  year, 
Merjh  was  to  allow  Edwards  all  the  fherl  wheat  arifing 
from  the  corn  growing  on  the  farm  ;  and  alfo  to  provide 
for  the  ufe  of  the  cattle,  v;hen  wanted,  five  tons  of  hay; 
and,  for  the  feed  of  the  fame  cattle,  to  caufe  10  acres  of 
the  clover  ground  and  13  acres  of  the  meadow  to  be  laid 
up  at  Candlemas-day^  and  the  other  1 1  acres  of  the  clover 
at  Lady-day \  and  alfo  to  put  the  dwelling-houfe  and  pre- 
mifes  into  repair  ;  and  fetch  home  the  goods,  neceflaries, 
and  fuel  oi  Edwards.  MerJh  was  to  abate  2s  a  week  for 
every  cow  not  delivered  of  her  calf  by  the  firft  of  Aiay^ 
until  fhe  fhould  be  delivered  ;  and  alfo  what  may  be  rea- 
fonable,  for  every  calf  wanting  to  fuch  cow.  Edwards 
covenanted  to  pay  MerJh,  in  confideration  of  the  premifes, 
3I  5  s  for  every  fuch  cow  as  aforefaid  delivered  to  his 
ufe  and  poffeflion,  payable  quarterly;  except  as  above- 
mentioned.  The  queffion  was.  Whether  this  was  a  tene- 
ment within  the  act,  fo  as  by  the  renting  thereof  to  gain  a 
fettlement  ?  And  by  the  court,  it  was  not.  A  tenement 
muft  lie  in  tenure,  and  relate  to  land.  Whereas  this  is  a 
mere  perfonal  contra<9:,  an  agreement  for  the  ufe  and  feed- 
ing of  cows.      Burrow's  Stttl.  Car    ^15 

H,  26  G.  3.  K.  V.  fp^bixley.     Two  jultices  remove  Tbo-  j^entJnp  cauk* 
mas  Potter  and  his  wif'^  ano  four  ctiilijrenj   from  ^'hixliyto  gai^sgunsa 
Healougk;    the  feffions  difcharge  the  order,   fubie£t  to  the '^^     *" 
opinionof  the  court  on  the  folio i"infi  cafe. — Thatthe  pauper 
ferved   an  apprenticefhip   to  Ruhard   Potter  in    Whlxley^ 
Richard  then  refiding  there  under  a  certificate  from  Bicker- 
ion.     Thdt  in  the  two  !.ut  years   of  /he  pauper's  appren- 
ticefhip,  his  mafter  rented  a   dwelling-houir,  garden,  Cifr. 
of  the  value  of   1 1   1 1  s  6d  a  year,  and  alfo  a  meadow  of 
7I  ics  a  year,  and  alfo  at  the  fame  time,  namely  for  the 
Kk3 
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two  laft  years  of  the  fald  apprenticefhip,  occupied   two 
cattle-gat's  of  the  value  of  1 1  4s  a  year  in  a  {tinted  pafture,        -^ 
on  condition  that  the  fiid  Richard  Potter  (being  a  carpen- 
ter) {hould  keep  in   repair  three  common  highway  gates, 
which  the  perfons  havinji;  a  right  to  the  cattie-gates  were 

bound  to  fuftain. The  queftion  for  the  opinio.n  of  the 

court  was,  Whether   the  faid  cattle-gates  were  a  iencfnent 

within  the  flatute  ? In  fupport  of  the  order  of  feflions  it 

was  urged  ;  That  ihefe  cattle-g;ites  are  not  like  commons  : 
They  are  conveyed  by  leafe  and  releafe  :  The  owners  of 
them  are  tenants  in  common  ;  they  have  a  joint  pofTeflion, 
and  feveral  inheritance,  and  are  as  much  dtmifable  as  any 

feveral   tenement  whatfoever. It  was  anfwered,  That 

he  occupied  thefe  cattle-gates  on  condition  of  keeping  the 
highway  gates  tn  repair,  and  that  this  was  only  a  licence 
to  depafture  his  cattle  in  confideration  of  his  keeping  the 
faid  2;ates  in  repair  ;  and  it  was  infifted  that  the  K,  v, 
Lockcrley  could  not  be  diftinguifhed  from  the  preft-nt  cafe, 
and  alfo  that   the  cafe   of  Lindivood  in   Bott.    348.  was  in 

point  L.  Mansfield  (i\d^  Thefe  cattle-gates  pafs  by  leafe 

and  releafe,  and  cannot  be  devifed  but  according  to  the 
ftatute  .f  frauds.     They   are  theiefore  to  be  confidered  as 

a  tenement  within  the  ftatute. Bul/er  J.  faid,  That  the 

cafe  of  Lockerley  Was  better  reported  by  Burrow  than  by 
B'tt.  In  the  latter  the  cafe  was  unmielJitiible.  The 
court  in  that  decifion  feems  to  have  gone  a  great  way  ; 
for  they  reject  the  words  '*  let  and  demife,"  and  '*  dairy  ;" 
and  fay  that  the  contrail:  related  to  cows.  But  the  bed 
reafon  for  that  decifion  feems  to  be,  that  part  of  it  where 
they  held,  th.4  it  was  not  a  lenfe  of  land  or  of  any  thing  out 
of  land 'f  for  ii  was  only  a  right  to  the  milk  of  the  cows. — 
Order   of  feffions  affirmed.     Cafes    by   Durnf.    and  Eaji. 

As  to  the  cafe,  Whether  it /hall  be  one  intire  tenement  ?  It 
hath  been  adjudged  as  foilows  : 

M,  I  G.  Nonh-Nibley  and  IVotton  under  Edge.  A  per- 
fon  rented  an  alchoufe  at  5I  a  year,  at  Lady-day^-iox  61  a 
year ;  and  in  May  following  rented  a  piece  of  l^nd  for  6  1  a 
year;  held  the  fame  for  two  months;  and  ran  away.  It 
was  held,  that  it  was  not  necefTary  the  mefluage  or  tenement 
fhould  be  rented  of  one  perfon  j  though  it  be  rented  of 
*  feveral,  yet  in  him  it  is  but  one,  and  the  ftatute  is  fatif- 
fied,  he  being  of  ability  to  be  truft-  d  with  a  tenement  of 
10 1  a  year.     Cafes  of  ^.  86.    i  Seff.  6'.  73.  Fol.  79. 

Furthermore  .  It  is  to  be  coiifidercd,  How  far  the  fame 
tenement^  hut  lying  in  dijferent  parifies.  fltall  gain  a  fettle- 
ment;  As  to  which  it  hath  been  adjudged  as  follows :        ^ 
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T.  3  G.  SoutJj  Sydenham  zni  Lamert on.  A  perfon  rent- 
ed a  tenement  of  lol  a  year,  being  one  intire  tenement, 
but  lying  in  two  parifties.  The  queftion  was,  Whether 
this  gained  a  fettlement  ?  By  the  court :  If  the  tenement 
be  intire,  though  the  lands  be  in  different  parifhes,  it 
feems  to  be  a  fettlement  in  that  parifli  whtre  thehoufe  is; 
otherwife,  where  the  tenements  are  diftind,  and  lie  in 
different  parifbes,  as  if  a  tenement  of  8  1  lie  in  one  parifli, 
and  a  tenement  of  3 1  in  another.  Str.  57.  i  Sejf.  C, 
115.     Foley.   81. 

But  the  queftion  in  this  cafe  only  was,  Whether  one 
and  the  fame  tenement,  and  not  whether  two  diftindt  tene- 
ments, of  the  yearly  value  of  10 1,  but  lying  in  different 
parifhes,  (hall  gain  a  fettlement:  So  that  the  determina- 
tion in  this  cafe,  as  to  this  latter  point,  was  extrajudicial. 
And  the  reafon  given  by  the  court  in  this  cafe  doth  ex- 
tend as  well  to  different  tenements,  as  to  one  intire 
tenement,  viz.  The  mifchief  recited  by  the  ftatute,  and 
intended  to  be  prevented,  is  the  vagrancy  of  poor  perfons, 
who  ufed  to  come  into  parifhes  where  there  was  the  beit 
ftock ;  and  the  l}atute  defcribes  who  are  intended  by  thofe 
poor,  namely,  fuch  perfons  who  are  not  capable  of  hiring 
a  tenement  of  lol  a  year;  now  the  man's  fufficiency  is 
not  the  lefs,  becaufe  61  a  year,  part  of  the  tenement,  is  in 
a  different  parifh.  There  are  confiderable  farmers  who  do 
not  rent  10 1  a  year  in  any  one  parifh,  and  it  would  be 
hard  to  adjudge  that  therefore  they  gain  no  fettlement. 
Str.  58.     Foley.  8 1. 

M.  3  G.  2.  Eljied  and  HolUbourne.  The  cafe  was  this: 
A  perfon  rented  a  tenement,  confifting  of  a  farm  houfe 
and  lands  of  12I  los  a  year;  which  houfe  and  land  laid 
contiguous,  and  had  been  ufually  Ictten  together,  and  oc- 
cupied by  the  fame  perfon,  but  the  houfe  and  fo  much  of 
the  land,  as  together  amounted  to  9I  a  year,  lay  in  one 
parifh,  and  3I  10  s  in  another  parifh.  By  the  court,  This 
was  held  to  be  a  fettlement,  on  the  authority  of  South  Syden- 
bam  znd  LamertoTj.     2  SefT.  C.    130.     Str,  849. 

H,  27  G.  3.  Slmonbourn  v.  Mekridge,     The  pauper  was  Occupying  a 
permitted  by  feveral  perfons,  having  a  right  of  common,  "J^^IJ^^^'tj^n^f 
to  occupy  a  tenement  of  10 1  a  year,  as  a  reward  for  hisfer?ice. 
fervice  as  an  herd;  it  was  held  that  that  gave  him  a  fettle- 
ment.    Caf.  by  Durnf.  and  Ea/t.     i.  598. 

Further  yet;    It  remains  to  be  confidered,  how  far  two 

diJiinSi  tenements.,  one  being  in  one  parifh,  and  another  heivg 

in   another  parijhy  fhall  be  deemed   a  fufficient   tenement 

within  the  adt,  whereby  to  gain  a  fettlement :    For  al- 

K  k  4  though 
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though  in  the  cafe  of  South  Sydenham  and  Lamerton  afore- 
faid,  the  court  feemed  to  be  of  opinion  that  two  fuch 
tenemf  nts  would  not  gain  a  fettiement ;  yet  that  (as  hath 
been  obferved)  was  not  the  point  in  queftion.  And  in 
,  the  cafe  of  Sandwich  and  Studland,   E.  8  G-  2.   it  was   re- 

folved  as  follows  :  A  perfon  rented  a  houfe  in  Studland 
at  30s  a  year.  After  he  had  lived  in  it  about  two  years, 
he  took  lands  in  Langton  of  12  1  a  year,  on  which  there 
was  no  houfe;  and  occupied  the  faid  lanJs  two  years:  All 
which  time  he  inhabited  in  and  rented  alfo  the  faid  houfe 
in  Studland.  By  the  court:  It  hath  been  a  queftion. 
Whether  two  diftin£l  tenements  taken  at  different  times 
(where  neither  of  them  alone  amounted  to  lol  a  year  in 
value)  fhould  make  a  fettiement?  But  it  is  now  fettled 
that  it  does.  And  it  is  the  fame  thing  whether  the  taking 
was  difttnd^  or  entire,  or  in  one  parifh  or  two  pari(hes. 
The  fettiement  is  in  the  parifli  where  he  lives.  The  ground 
of  thefe  refolutions  is,  the  ability  to  rent  a  tenement  of 
fuch  a  value  :  which  excludes  the  prefumptionof  his  being 
likely  to  become  chargeable  to  the  parifli.  Burrow's  Settl, 
Caf  44. 

E.  8  G.  3.  St.  Laurence  and  St.  Maurice  both  in  Win- 
chejier.  Richard  Gradidge,  hufband  of  the  pauper,  rented 
V  a  tenement  of  one  Henry  fVarne  in  the  parifh  oi  Hurjley  for 
zyezT  {xom  Lady-day  at  3I  los  a  year,  but  refided  therein 
five  or  fix  weeks  only,  and  then  quitted  it,  and  tendred  the 
key  to  the  faid  Henry  IVarne,  which  JVarne  refufed  to  ac- 
cept; whereupon  Gradidge\th  it  with  a  neighbour,  before 
Midfummer  d ,y  then  next,  for  the  faid  JVarne  to  take  it 
when  he  thought  proper.  On  the  faid  Midjummer  duy, 
Gradidge  took  a  tenement  in  the  parifh  of  <S/.  Maurice^  at 
*  the  rent  of  9I  a  year;  and  on  the  fame  day  entered  into 
pofieffion  thereof,  and  refided  thereon  above  40  days,  before 
the  key  in  Hurfley  was  received  by  the  faid  IVarney  who 
did  not  accept  it  till  the  i6th  of  Augujl  following.  It  was 
objected,  that  although  it  be  fettled,  that  if  a  perfon  rents 
a  tenement  in  two  different  pariffies,  amounting  to  10  I 
a  year  in  the  whole,  he  fhall  gain  a  fettiement  in  that  of  the 
two  panfhes  in  which  he  refides;  yet  ffill,  in  order  to  gain 
a  fettiement,  he  ought  to  be  the  joint  occupier  of  both  te- 
nements within  the  fame  period:  Whereas  here,  the  fiift 
contract  was  diflblved  from  Midjummer  at  lealt,  if  not 
fooner.  The  landlord  took  back  the  key  on  the  i6th  of 
Jugujiy  which  relates  back  to  the  abandonment  fome  time 
before  Midjummer.  But  by  the  court :  Here  is  a  contract 
for  a  year  in  Hwjley  not  duToIved  ;  nor  could  it  be  diflolv- 
13  cd: 


'I 
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cd  ;  The  landlord  refufed  to  accept  the  key :  Am]  he  did 
not  receive  it  at  lalt  till  the  middle  of  Auguji^  which  was 
more  than  40  days  after  hiring  the  fecond  tenement.  Bur- 
rrcus  Sett  I.  Caf.  588. 

Under  the  yearly  value  of  \Qil'\  If  the  tenement  is  under 
lol  a  year,  the  juftices  upon  complaint  within  40  davs 
have  power  to  remove  the  perfon  coming  there  to  refide  ; 
if  it  is  not  under  10 1  a  year,  they  have  no  power  to  re- 
move him  ;  and  continuing  upon  the  fame  unremoveable 
for  40  days,  he  thereby  gains  a  fettlemeiit. 

Upon  which  it  is  obfervabie,  that  the  payment  of  the 
rent  can  be  no  matter  of  confideration  with  re2;ard  to  the 
fettlement ;  for  the  fettlement  is  obtained  before  the  rent 
becomes  due.  For  the  fettlement  is  not  fufpended,  as  In 
the  cafe  of  a  hired  fervant,  until  he  hath  ended  his  year; 
but  fo  foon  as  he  hath  refided  40  days,  he  is  fettled  with- 
out more;  even  as  a  fervant  hired  for  a  year,  became 
fettled  in  40  days,  before  the  ftatute  of  8  ^  9  JV.  and  as 
apprentices  are  ftill  fettled  in  40  days,  without  any  regard 
to  ferving  out  their  time. 

And  it   is  obfervabie,  that  the  ftatute  doth  not  fay  for  Renting  3  tenc- 
■v)\\z.K  time  he  fliall  rent  the  tenement,  but  only  of  vvhat '^"'"^*°' '^^* 
value  it  fhall  be  by  the  year.      And  in  the  cafe  of  Grat-  '^*"*y""* 
•wich  and  Shenjlon,  E.  32  G.  2.     A  perfon  took  an  houfe 
of  30  s  a  year  in  the  panfli  of  Gratzvich ;    and  two  acres 
and  an  half  of  land  in  the  pariih  of  King's  Btom/ey,  for  the 
growing  of  potatoes,  from  Candlemas  to  Michaelmas^  beine; 
eight  months,  for   ill;  and  lodged  the  lafl:  40  days  befc<re 
Michaelmas  in  the  parifh  of  Kings  Bromley,     It  appeared 
that  he  took  them   bona  fide,  and   without  any  defi^n  of 
fraudulently  obtaining   a   fettlement   in   the   parifli.     And 
it  was    adjudged,    that   he    gained    a  fettlement  thereby 
in    the    faid   parifli  of  King's    Bromley.     Burrow's   Sett). 
Caf.  474. 

H.  6  G.  3.  Staunton  uvder  Bardon  and  Vlcfcroft.  The 
pauper  IViUiam  Harrifcn  took  a  tenement  from  the  firft  of 
yur,e  till  Lady- day  following  for  26  guineas,  which  he  oc- 
cupied accordmgly,  and  paid  the  rent.  The  queftion  was, 
"Whether  by  continuing  upon  this  tenement  for  40  days 
unremoveable,  he  thereby  gained  a  fettlement?  And  by  the 
court  clearly,  he  did.     Bur.  SettL  Caf.  558. 

H.  7  G.  3.  St.  Matthew's  Beihnal  Green  and  St.  Botolph"! 
Aldgate.  John  FeU,  the  hufband  of  the  pauper,  hired  a 
houfe  for  five  months,  for  which  he  agreed  to  pay  the  fum 
of  4I.     He  came  and  refided  with  his  family  there,  during 

the 
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the  faid  five  months.  And  the  houfe,  at  the  time  of  hiring 
and  entering  upon  the  fame,was  worth,  to  be  let,  lol  by 
the  year.  It  was  argued,  that  this  could  not  gain  a  fettle- 
ment.  The  criterion,  which  is,  the  ability  of  the  perfon 
to  hire  a  tenement  of  lol  a  year  value,  fails  in  this  cafe. 
For  it  doth  not  appear  that  this  man  had  fuch  a  degree  of 
credit  as  the  fiatute  requires.  Befides  that  the  proportion 
of4l  for  five  months  falls  fhortof  lol  a  year  by  about  8d 
a  month.  But  by  lord  Mansfield  and  the  court :  The  rent 
is  not  material,  but  the  value.  And  we  are  concluded  from 
treating  this  tenement  as  under  lol  a  year,  by  the  findiixg 
of  the  juftices,  who  have  ftated  it  as  a  faft,  that  at  the  time 
when  he  took  it,  it  was  of  the  value  of  lol  a  year  to  be  let. 
And  it  was  adjudged,  that  hereby  he  gained  a  fettkment. 
Burrow's  Seitl.  Caf.  574. 

Often  pounds]  Upon  thefe  words,  the  value  of  the  te- 
nement is  confiderable;  or  what  fhall  be  deemed  a  tene- 
ment of  lol  a  year,  fufficient  to  gain  a  fettlement.  Con- 
cerning which  it  hath  been  adjudged  as  follows  : 

H,  13  C.  2.  Southwold  and  Yokesford.  A  perfon  took 
an  houfe  at  the  yearly  rent  of  10  1.  The  landlord  agreed 
-  to  make  new  buildings;  which  improvements  were  never 
made.  The  houfe,  without  the  improvements,  was  worth 
only  61  los  a  year.  By  the  court:  The  fcflions  muft 
judge  upon  the  fadts ;  they  have  flated  that  the  agreement 
was  for  lol  a  year  ;  this  is  evidence  of  the  value  :  but  the 
juftices  have  a  right  to  enquire  into  the  real  value;  and 
they  have  exprefsly  flated  as  a  fact,  that  this  houfe  was 
only  of  the  value  of  61  lOs  a  year  ;  and  the  mere  cove- 
nant to  build,  which  covenant  was  never  performed,  can- 
rot  alter  the  cafe.  Therefore  it  was  adjudged  that  this 
was  no  fettlement.  2  Sejf.  C.  198.  Sir.  57.  Burrow's 
Sett  I.  Caf.  140. 
The  rent  is  not  y,  ^  G.  South  Sydenham  and  Lamerton.  Order  fpecially 
inaterial,  if  the  ^^^^^  .  ^  perfon  took  a  Icafe  of  a  tenement  for  qo  years, 

tenement  IS  ot  •       ,,  ,  ,•  i        -i,-     r  i    i 

the  value  of  10 1  determinable  on  three  lives,  and  paid  his  hne,  and  the  rent 
a  year,  refcrved  was  but  "^y  but  the  real  value  was  13I.     By  the 

court:  The  quantity  of  the  rent  is  not  material,  but  the 
value  of  the  tenement.  If  there  be  a  leafe  of  lands  worth 
lol  a  year,  and  a  fine  be  paid,  and  20s  only  referved,  it 
makes  a  fettlement;  fo  if  no  fine  be  paid,  or  no  rent 
referved,  yet  if  the  tenement  is  worth  lol  a  year,  it 
makes  a  fettlement :  for  the  fettlement  depends  on  the 
value  of  the  tenement,  and  not  on  the  rent.  2  Sejf.  C. 
198.     Sir.  57. 

H.  16 
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H.  lb  G,  3.  K.  and  BUfdale  Kirkham  in  the  north 
riding  of  the  county  of  Tork,  Thomas  JViifon  v/eni  from 
the  parifh  of  Bilfdale  Kirkham  to  Bdfdale  IVtJifide^  and 
there  married  Sarah  the  pauper,  who  then  rented  a  tene- 
ment of  4  1  a  year,  and  he  occupied  the  faid  tenement 
with  her  during  his  life.  He  afterwards  died,  leavins  the 
faid  Sarah  the  pauper.  Evidence  was  offered  to  prove  this 
tenement  at  the  time  the  man  occupied  it  with  his  wife 
was  worth  15!  a  year,  tho'  let  at  no  more  than  4I  But 
the  feflions  rejecled  this  evidence,  and  determined  on  the 
rent  acStually  referved  ;  which  being  under  10 1  a  year, 
they  adjudged  that  the  pauper  was  not  fettled  in  the 
parifli  of  B's'fdale  IJ^eflftde^  by  renting  fuch  tenement.  By 
lord  Aiansfieid :  The  juflices  have  done  wrong,  in  not 
receiving  the  evidence  of  the  value  of  the  tenem.ent  beyond 
the  rent  paid.  Every  leafe  from  year  to  year  begins 
afrefli  every  year,  and  is  in  point  of  law  a  new  demife. 
If  the  tenement  was  of  the  value  of  lol  a  year  any  year 
during  the  man's  occupation  of  it,  he  will  thereby  gain  a 
fettlement.  The  cafe  was  fent  back  to  the  feflions  to  re- 
ceive evidence  of  the  value.  Which  being  certified  as 
above,  the  court  held  it  a  good  fettlement.     Al»  S. 

T.  14^'  15  G.  2.  Wejlon  and  Kirton.  Cafe  fpecially 
ftated  :  A  perfon  took  a  farm  at  Kirton  of  10 1  a  year, 
whiciT  had  been  let  at  that  rent  for  five  or  fix  years  then 
laft  paf^,  but  before  that  time  was  let  at  7I  a  year  only^ 
When  he  firfl:  took  and  entered  thereon,  he  was  not  of' 
ability  to  ftock  the  fame.  Before  his  entry,  he  was  told 
by  the  former  tenant,  that  his  farm  was  too  dear.  To 
which  he  anfwered,  That  he  did  not  regard  the  dearnefs  ; 
for  as  it  was  10 1  a  year  it  would  gain  him  a  fettlement, 
and  put  an  end  to  a  difpute  there  was  between  two  towns 
about  his  fettlement ;  but  defired  the  faid  former  tenant 
to  take  no  notice  thereof  to  any  body.  By  the  court : 
We  are  not  to  determine  the  matter  upon  the  evidence 
given  to  the  feflions,  but  upon  fails  ftated  and  adjudica- 
tions made  by  them.  Here  they  have  ftated  circumftances  ; 
but  they  have  not  explicitly  ftated  the  real  value,  nor  have 
they  adjudged  any  fraud.  The  aft  requires  the  renting  a 
tenement  of  the  yearly  value  of  10 1.  They  ftate,  that 
he  dfd  take  a  tenement  of  lol  a  year  at  Kirton.  In- 
deed they  add,  that  it  had  been  let  at  7I  a  year  formerly. 
But  it  might  be  then  worth  more,  or  might  have  been 
afterwards  improved  J  and  it  had  for  five  or  fix  years  laft 
been  let  at  10  1  a  year.  And  the  quantity  or  value  of  his 
flock  doth  not  alter  the  value  of  the  tenement.  They  alfo 
ftate  a  converfation  between  him  and  the  former  tenant, 
6  who 
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who  told  him  it  was  too  dear;  to  which  he  anfwered.  That 
he  did  it  to   gain  a  fettlement.     Yet  they  do  not  adjudge 
that  there  was  any  fraud  ;    nor  do  they   ftate  that  it  was 
under  the  value  of   lol  a  vear,  and   the  evidence  rather 
proves  it  to  be  of  that  value.     They  muft  exprefsly  ftate 
that  it  is  fraudulent,  or  elfe  we  cannot  take  it  to  be  fo. 
And  we  mud  take  the  cafe  ftated  to   be  the  whole  cafe. 
Therefore  it  was  adjudged,  that   hereby  he   gained  a  fet- 
tlement  at  Kvton.     2  Seff.  C.    141.     Str.  1156.     Bur- 
row's Settl.  Caf.   166. 
Rfntifigjcla         E.   lb  G.   3.     Ajl.burion  and   Woodland.     Twojufliccs 
year  withoat      xcmovtA  Thotjins  G'^pVr II  and   his  wife  and  children  from 
Qeemed"'fraudu.   Jfohurton  to  IVodland^  the  feffions  confirmed  the  order, 
lent.  and  ftated  the  following  cafe  :   That  the  pauper  was  a  day- 

Jabourer  and  fettled  in  Woodland  \  that  he  rented  a  cot 
houfe  at  I  1  12  s  per  ann.  in  AJhburton  where  he  rtfided  : 
That  while  he  fo  rented  it,  about  Ooioher  J782  he  took  a 
meadow  for  one  year  in  U'^osdland^  at  the  rent  of  ten  gm~ 
mas  of  one  Northcote,  who  rented  the  fame,  together  with 
oiher  lands  of  Afrs.  Taylor.  That  the  pauper  did  notjiock 
it  at  all^  but  at  Chriftmas  let  the  grafs  for  three  guineas  to 
Ed.  Barter  (without  the  privity  of  the  faid  Ncrthcote) 
until  Lady-day  following,  who  flocked  it  and  paid  the  rent 
to  the  pauper.  That  the  pauper  after  that  (but  not  on 
the  fame  day)  paid  Northcote  five  guineas  for  half  a  year's 
rent.  That  there  were  feveral  perfons  who  offered  to 
take  the  grafs  of  tlie  pauper  before  he  let  it  to  Barter. 
That  the  pauper  let  the  (bred  or  mow  to  the  faid  North- 
cote for  five  guineas,  and  the  after-grafs  for  two  guineas. 
That  at  the  end,  when  they  fettled  accounts,  the  pauper 
received  two  guineas,  the  balance  between  them  after  allow- 
ing five  guineas  for  the  half  yeat's  J-ent  then  due.  North- 
cote d\i  not  apply  to  the  pauper  to  take  the  ground,  bqt 
the  pauper  to  him,  and  he  readily  trufted  him,  aligning 
as  reafons,  that  he  believed  him  to  be  an  honeft  man,  tho' 
a  day-labourer  J  and  that  he  had  heard  juft  before  he  let 
him  the  ground,  that  the  pauper  had  received  a  legacy 
equal  to  the  year's  rent.  That  Northcote  frequently  made 
a  pradiice  to  take  ground  and  let  it  out  again  in  parcels. 
That  three  years  previous  to  the  taking  the  faid  ground, 
the  pauper  received  relief  from  Woodland  on  account  of 
ficknefs ;  and  about  half  a  year  after  the  expiration  of  the 
term  for  which  he  took  this  ground,  his  wife  received  re- 
lief from  Woodland,  he  being  fick  in  Exeter  hofpital.  That 
he  made  a  Utih  agreement  for  taking  another  field  of 
Northcote  of  13I  per  ann.  on  the  morning  of  the  day  he 
was  examined  before  the  juftices  touching  his  fettlement. 

The 
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The  feflions  were  unanimoufly  of  opinion.  That  ths/aid 
taking  of  the  faid  field  was  fraudulent.  Clapp,  in  fupport 
of  the  order,  faid.  That  fraud  is  a  fa£l,  and  not  an  infer- 
ence of  law  ;  and  where  the  feflions  have  exprefsly  found 
fraud  from  the  evidence,  this  court  will  not  draw  a  dif- 
ferent conclufion,  even  tho'  the  cafe  ftate  a]l  the  fadts 
particularly;  and  cited  K.  and  St.  Nicholas  in  Harzvich  ;  and 
he  faid  there  was  a  diftinciioQ  between  this  cafe  and  K.  v, 
Tedfordf  which  was  merely  a  conftru£lion  under  the  g  G.  \, 
whether  the  purchafe  was  fraudulently  made  to  defeat  the 
a<5t  ;  that  was  held  not  to  be  a  fraud  in  point  of  law ;  but 
here,  if  the  court  overrule  the  decifion  of  the  juftices, 
they  muft  find  no  fraud  in  point  of  fa£l.  Here  the  only 
part  of  the  cafe  on  which  the  other  fide  can  rely,  is  the 
evidence  of  Northcote :  The  juftices  could  never  intend  to 
ftate  Northcote  s  reafons  for  letting  this  tenement,  ai  fa£fsi 
for  they  could  not  adjudge  it  to  be  a  fraudulent  taking, 
when  the  reafons  affigned  for  fuch  taking,  admitting  thera 
to  be  fatSls,  would  negative  it.  This  therefore  being  only 
evidence  muft  be  rejeded ;  and  on  the  reft  of  the  cafe  the 
court  will   fee  no  reafor\  to  overthrow  the  decifion  of  the 

feflions. Fan/haw,  contra^  contended,  that  v^here  the  (&(- 

fions  only  find  fraud  generally.,  this  court  is  bound  by  fuch 
finding  ;  but  whenever  the  feflions  ftate  fails  fully  and 
particularly  from  whence  they  infer  fraud,  it  is  the  pro- 
vince of  this  court  to  draw  their  own  conclufions  from 
thofe  fails,  without  having  regard  to  the  adjudication  of 
the  court  below ;  and  cited  K.  v.  Bedford.  T-he  only 
queftion  then  is,  whether  all  the  fafts  are  fully  before 
the  court  ?  which  muft  be  taken  for  granted  ;  and  if  fo, 
whether  the  court  will  not  fay,  that  the  conclufion  v/hich 
the  feflions  have  drawn  is  wrong.  Whatever  might  have 
formerly  been  the  cuftom,  it  is  the  practice  of  the  feflions 
now  to  ftate  evidence  as  welt  as  fa£is^  and  this  court  will 
form  their  judgment  from  both.  Then  taking  the  whole 
of  this  caie  together,  it  is  impoffible  to  fupport  the  de- 
cifion of  the  feflions.  it  is  Itated  that  this  man  had  cre- 
dit in  the  parilh  for  ten  guineas  a  year ;  it  was  fo  notorious 
that  he  was  the  real  tenant,  that  feveral  perfons  applied 
to  him  to  take  the  winter  grafs,  and  one  actually  took  it 
of  him.  The  evidence  does  not  ftate  any  confpiracy  ;  it 
was  a  fair  under-letting,  and  the  mere  circumftance  of  its 
being   under-let  aftords  no  prefumption  of  fraud.     K.  v. 

Llandvenas. ■ — IVilles  J.  delivered   the  opinion   of  the 

court :  That  they  did  not  think  it  neceflary  in  this  cafe  to 
give  an  abfolute  opinion  upon  the  general  queftion,  whe- 
ther, When  the  feflions  have  ftatcd  all  the  fa(5ts  particu- 

cularly. 
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larly,  and  drawn  a  conclufion  of  fraud  from  thofe  fa<Sls, 
this  court  have  a  right  to  examine  into  the  propri- 
ety of  fuch  conchifion  ;  becaisfe  they  were  all  of  opinion, 
tht  the  conclufion  of  the  juftices  upon  the  facSts  ftattd, 
that  it  wda  a  fr(  udulent  lakmg^  was  right.  Order  of  fef- 
iions  affirmed.     Caf   by  Durnf.   and  KaJ}.   261. 

E.  33  G.  2.  Knivetcn  and  Tijfington.  The  pauper  Ifaac 
Wibherley^  being  fettled  at  Tijfington,  took  a  farm  at  Knives 
ton  of  81  a  year ;  and  alfo  at  the  fame  place,  jointly  with 
one  Thomas  Hill,  took  another  farm  of  3 1  15s  a  year; 
and  at  the  taking  of  the  faid  farm  of  3  1  1  5  s,  it  was  agreed 
between  the  faPd  IJaac  IVibberley  and  Thomas  Hill,  that 
Thomas  Hill  ftiou'd  have  and  take  one  half  of  the  corn  and 
hay  of  the  faid  3  1  15  s  farm;  and  that  the  faid  IJaac  IVib- 
berley^ after  that  the  faid  Ih  mas  Hill  had  taken  and  carried 
away  his  half  part  of  the  faid  corn  and  hay,  fhould  have  the 
whole  farm  of  3  I  15  s  till  Lody- day  ioWowmg,  paying  to 
the  faid  Thomas  Hi  I  4  s  for  the  faid  Hill's  fhare  of  the  faid 
farm.  The  quei^inn  was,  Whether  this  was  a  tenement  of 
the  yearly  value  of  10  1?  The  counfel  for  the  parifli  of 
Tijfington  argued,  that  WibberLy  the  pauper  was  liable  (as 
being  joint  tenant  with /i/;7/)  to  anfwer  for  and  pay  the 
whole  3I  15  s;  and  moreover,  that  he  was  fole  tenant  of 
that  farm,  for  and  during  the  laft  half  year;  or,  even  tak- 
ing it  at  the  flri£left,  that  he  was  really  and  properly  to  pay 
10  1  I  s  6d  a  year;  for  he  is  to  pay  81,  and  half  of  3I  15  s 
(which  is  1 1  17s  6d),  and  4s  more  for  the  laft  half  year, 
which  is  in  all  10  I  is  6d.  But  the  court  unanimoufly 
held.  That  this  tenement,  thus  rented  in  Kniveton,  was 
under  the  yearly  value  of  10!.  The  a6t  fixes  the  value 
at  10 1.  And  the  value  mull  be  efUmated  by  the  rent,  and 
always  is  taken  to  be  according  to  the  rent.  And  here  the 
rent  is  81  a  year,  and  the  half  of  3I  15  sj  which  two 
rents  taken  together  do  not  amount  to  10  1.  Indeed,  he 
was  to  pay  Hiil  4  s  for  the  advantage  he  was  to  have,  after 
the  crop  was  off;  But  an  agreement  of  ihis  fort,  between 
the  two  joint  tenants,  cannot  be  confidered  as  a  rent.  Bur" 
row's  Seitl.  Caf.  499. 
Living  upon  a  M.  2'j  G.  3.  Bedworth  and  Fillongley.  Twojuftices 
tenement  of  the  removed  Mary  IVaiJon  widow,  and  her  five  children,  from 
'e!oakho°l^  Bedworth  to  Fillongiey.  The  feflions  confirmed  the  order 
part'thereof  is  and  Hated  the  following  cafe  :  That  John  IVatJon,  Ia;e 
given  out  of  hufband  of  the  pauper,  rented  a  farm  of  40I  a  year  at 
Smen?'"'  ^  Fillongley,  and  being  diftrained  on  for  rent,  his  brother 
purchafed  for  him  out  of  the  diftrefs  two  cows  and  three 
fheep,  with  which  he  came  to  Bedworth  about  Lady-day 
1783,  where  he  took  a  houfe  and  land  of  8  1  a  year  rent, 

and 
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and  refided  thereon  about  three  years ;  during  which  time 
the  rent  was  paid  thus,  (viz.)  the  fiift  half  year  by  him- 
felf,  the  fecond  half  year  by  the  parifli  of  Fillongley,  the 
third  half  year  by  himfelf,  and  the  fourth  by  a  diftrefs: 
That  about  the  faid  Lady-day  1783,  'Thomas  JVatjon  in  a 
converfation  with  his  brother  ^ohn  IVatfon^  concerning 
his  family  and  poverty  faid,  "  I  am  forry  for  your  family, 
and  therefore  I  will  give  you  a  clofe  in  AjiUy  (an  adjoin- 
ino-  parifh)  containing  about  four  acres,  to  enjoy  as  long 
as  I  pleafe,  and  to  take  again  when  I  pleafe,  and  you 
(hall  pay  nothing  for  it:"  "John  enjoyed  the  faid  clofe, 
which  was  worth  2I  10  s  a  year,  for  three  years,  during 
which  time  his  brother  Thomas  paid  both  the  land-tax  and 
poor  rates  for  the  fame  ;  and  all  the  tillage  was  done  by 
the  fervants  and  horfes  of  Thomas^  and  they  alfo  got  in 
the  harveft  :  That  one  year  the  faid  clofe  was  fown  with 
'Johri%  wheat  procured  by  the  gleanings  of  his  family. 
And  in  the  laft  year  the  fame  was  fown  with  Thomas '^ 
corn,  at  whofe  expence  the  crops  of  the  faid  corn  were 
carried  to  Johns  houfe  :  That  the  cattle  of  Thomas  were 
never  put  into  the  faid  clofe,  except  for  tilling  the  land ; 
but  that  the  cattle  of  John  were  upon  the  faid  clofe  dur- 
ing the  time  he  fo  enjoyed  it. Afohurji  J.     In  all  Ciifes 

upon  fettlement  law  it  is  the  fafelt  way  to  adhere  to  the 
tvords  of  the  ad  ;  now  taking  it  upon  the  words,  nothing 
can  be  more  clear;  they  are,  *'  that  it  fhall  and  may  bp 
Jawful,  upon  complaint  made  by  the  churchwardens,  6;c. 
within  40  days  after  any  perfon  or  perfcns  coming  to  fettle  as 
of  ore/aid  in  any  tenement  under  the  yearly  value  <?/"  10 1,  for  any 
two  juftices,  &c.  of  the  divifion  where  any  perfon  or  perfons 
that  are  likely  to  be  chargeable  to  the  parilh  (hall  come  to 
inhabit,  by  warrant  to  remove,  &c."  The  zB.  does  not 
fay  any  thing  about  ability :  That  is  not  the  criterion. 
And  if  the  party  comes  to  refide  upon  a  tenement  of  lol 
a  year,  he  cannot  be  removed,  and  then  he  gains  a  fettle- 
ment by  40  days  refidence.  But  if  ability,  or  rather  con- 
fidence, were  to  be  taken  into  confideration,  according  to 
the  cafe  reported  in  Strange;  yet  if  a  man  has  fufficient 
credit  and  confidence  repofed  in  him  by  another,  as  to  be 
trufted  with  a  tenement  of  10 1  a  year  value,  even  out  of 
charity,  it  is  fufficient  to  anfwer  the  intent  of  the  ftatute, 
becaufe  fuch  an  one  is  not  likely  to  become  chargeable. 
Therefore  neither  upon  the  words,  nor  the  meaning  of 
the  adl,  was  this  man  removeable,  and  fo  he  gained  a  fet- 
tlement.  Buller  J.     It  is  admitted  that  this  is  the  tirft 

cafe  which  has  come  diredlly  before  the  court  for  a  con- 
llrudtion  on  this  part  of  the  ilatute.     Now  the  words  of 

the 


528      |00O?^     (Settlement  by  lol  a  yean) 

the  a£l  cannot  admit  of  a  doubt.  They  only  fpeak  of 
perfons  coming  to  fettle  in  a  tenement  of  lol  a  year,  who 
cannot  be  removed.  As  to  the  queftion  of  fraud,  I  feel 
T^o  force  in  that,  becaufe  that  queliion  is  open  to  the  fef- 
fions  in  every  cafe  as  it  arifes  :  Befides,  it  is  the  peciiHar 
jurifdidion  of  the  juftices,  and  not  of  this  court,  to  fay, 
whether  the  particular  cafe  be  fraudulent  or  not ;  if  they 
do  not  adjudge  it  to  be  fraudulent,  it  is  not  competent 
for  this  court  to  fay  that  it  is.  I  doubt  whether  in  this 
cafe  the  order  of  feffions  might  not  be  founded  on  the 
idea  that  it  was  fraudukr.t.  If  they  had  faid  fo,  we 
fhould  not  have  differed  from  them,  but  they  have  not 
found  it  fo.  Next,  as  to  the  queftion  of  ability :  It  feems 
to  me  that  this  idea  is  founded  chiefly  on  the  words  of 
South  Sydenham  and  Lajnert.n  ;  but  the  words,  if  atten- 
tively confidered,  will  not  warrant  the  conftruction  put 
upon  them  ;  for  the  credit  which  he  has  is  only  for  the 
rent  be  has  to  pay,  but  that  is  only  as  between  him  and 
the  landlord  ;  the  credit  is  given  by  the  landlord.  L.  Ch, 
J.  Parker  firft  fays,  "  If  a  man  hires  a  houfe  at  a  fmall 
rent,  and  pays  a  fine,  yet  if  the  houfe  is  worth  ^o\  per 
ann.  it  makes  a  fettlement,  for  the  fettlement  depends  on 
the  value  of  the  tenement,  not  on  the  rent^  Then  in- 
deed he  ufes  thefe  words,  "  the  reafon  of  this  ibtute  is 
this ;  that  the  man  who  i?  intrufted  with  a  tenement 
worth  lol  a  year,  is  of  fuch  credit,  and  muft  have  fuch 
a  flock,  as  makes  him  not  likely  to  become  chargeable  to 

the  parifh." Eyre  J.  took  it  to    be  within   the  letter 

and  intent  of  the  law,  that  a  man  who  is  capable  of  rent- 
ing a  tenement  of  lO  1  a  year  fhould  be  fettled  in  that 
parifh."  It  is  clear  that  they  applied  this  reafoning  to 
the  perfons  mentioned  in  the  former  part  of  the  acft,  to 
Ihew  that  that  cafe  did  not  come  within  the  defcription  : 
And  this  is  put  out  of  doubt  by  what  Pratt  J.  fays ;  *'  The 
mifchief  recited  by  the  ftatute,  and  intended  to  be  prevent- 
ed, is  vagrancy  of  poor  perfons  who  ufed  to  come  into  pa- 
rifhes  where  there  was  the  bell  liock  ;  and  the  itatute  de- 
fcribes  who  are  intended  by  thofe  poor,  (viz.)  fuch  perfons 
as  are  not  capable  of  hiring  a  tcnetnent  of  io\  a  year."  Now 
it  is  material  to  confider,  what  was  the  cafe  on  which  the 
court  were  then  fpeaking  ;  they  were  fpeaking  of  a  cafe 
where  the"  taking  v/as  of  rnore  than  lol  per  ann,  therefore 
ihefe  exprcfiions  only  relate  to  cafes  of  above  lol  per 
cnn.  and  are  to  be  applied  to  the  cafe  then  before  them, 
and  are  not  Applicable  to  any  cafe  where  the  renting  is  not 
more  than  lo  I  per  ann.  This  is  more  decifive  on  account 
of  wh;;t  is  faid  in  the  conclufion  of  the  cafe  :  Where  de- 

fcribing 
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fcribing  the  poor  perfons  whom  the  a£t  intended  to  ex- 
clude from  gaining  fettlements,  Pratt  J.  fays,  **  fuch  per- 
fons as  ^are  not  capable  of  hiring  a  tenement  of  lo  1  a 
year."  There  are  no  fuch  words  in  the  ai5t  ;  but  if  we 
have  recourfe  to  the  preamble,  it  (peaks  of  rogues  and  va- 
grants, and  perfons  who  are  buriher.fome  to  the  parifli  : 
Thefe  therefore  are  the  perfons  of  whom  the  flatute  fpeaks 
as  likely  to  become  chargeable,  and  therefore  the  expref- 
fions  in  that  cafe  are  only  to  be  confidered  as  pmticuLir 
injlances  of  perfons  who  from  their  fituation  in  life  were  not 
likely  to  fall  within  the  defcription  of  perfons  in  the  pre- 
amble of  the  ?.€t.  But  one  v^ho  is  fettled  on  a  tenement 
of  10 1  a  year  is  not  within  the  zc\.  It  has  been  contend- 
ed that  the  pauper  never  had  the  tenement;  but  it  is  im- 
poffible  for  us  to  fay  fo,  after  the  juftices  have  ftated  that 
he  had  it  under  an  agreement,  which  made  him  tenant  at 
will:  for  what  is  to  become  of  the  eftate  after  he  had  fowii 
it  with  corn?  its  being  gained  by  gleaning  is  net  material  ; 
for  fuppofitig  he  had  ftolen  it,  it  would  have  been  juft  the 
fame,  he  would  have  been  entitled  to  the  growing  crop  : 
He  was  then  in  pofTeiTion  of  a  tenement  of  lol  a  year, 
and  could  not  have  been  turned  out  by  his  brother,  there- 
fore this  is  a   fuffirient  taking  of  a  tenement  witjiin  the 

flatute. Order  of  feffions  quafhed.    Caf,  by  Durrf.  and 

Eafi.  458. 

Unlefs  he  (the  certificate  perfon)  Jhall  really  and  bona  fide 
take  a  leafe]  T.  g  G.  K.  and  Little  Dean,  It  was  ftated, 
that  a  man  took  a  leafe  for  feven  years,  and  objeded  that 
it  might  be  only  by  parol,  and  that  it  is  void  fcr  the  whole, 
and  there  can  be  no  fetclement.  But  by  the  court  :  Then 
it  fhould  have  been  ftated  to  be  by  parol ;  we  muil  take  it 
to  be  by  deed,  otherwtfe  it  is  no  leafe  at  all.  And  the  or- 
der was  confirmed.     Str.    555, 

H.  8  G.  Cranky  and  St.  Mary  Guilford  Upon  a  fpe- 
cial  order  of  le.Tions  it  was  ft^tcd,  that  a  certificate  man 
agreed  with  the  leflee  of  a  mill,  that  he  (hould  occupy  the 
mil!,  and  pay  1  2  I  a  year ;  that  there  was  no  under-leafe  or 
affignment,  but  in  purfuance  of  that  agreement  the  certifi- 
cate man  occupied  the  mill  two  years,  and  paid  the  rent. 
The  fefllons  adjudged  it  no  fetilement.  But  by  the  cour^: 
The  order  muft  be  quaflied  :  for  if  this  be  not  an  abfoluie 
leafe  for  a  year  (as  Eyre  ].  fai.d  it  was,  the  rent  beinc:  re- 
ferved  as  rent  for  a  year),  yet  it  is  undoubtedly  a  leafe  at 
will,  which  is  fufficient  to  gain  a  fettlement.     Sir.  502. 

y^  ieife  of  a  tenement]     M.  9  G.  St.  Jckns  Hertford  and 

Jmvjeli,     A  certificate  man  took  a  farm  of  lolayear. 

Vol.  in.  L  1  part 
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part  of  which  was  in  5^  Johns,  ana  part  in  Jmwell-y  but 
the  greateft  part,  together  with  the  houfe,  being  ftated  to 
lie  in  the  parifh  that  received  his  certificate,  the  court  held 
it  a  fettlement  there.     Str.  529.     Caf.  of  S.   148. 

H.  8  G.  2.  St.  Mary  Calendre  and  St,  Thomas.  It  was 
faid,  that  thefe  a(3s  have  been  liberally  expounded,  and 
that  renting  10 1  a  year  in  different  parifties  will  avoid  a 
certificate,      i  SeJJ'.  C.   315. 

E.  4  G.  2.  Cafe  of  Siapliford  in  Leicejlerjhire.  A  per- 
fon  took  3]  a  year  in  the  place  he  was  certificated  to,  and 
40 1  a  year  in  the  next  parlTn,  but  lived  where  the  3I  wasj 
and  it  was  held  a  fettlement  there.     Str.  849. 

E.  15  G.  2.  Boviling  and  Bradford.  A  certificate  per- 
fon  rented  and  refided  upon  a  tenement  of  9  I  a  year  in 
Bowling,  and  at  the  fame  time  rented  lands  of  1 1  15  s 
a  year  in  another  parifli.  It  was  objeded,  that  in  order  to 
avoid  a  certificate,  it  is  necelTarv  to  rent  10  1  a  year  in  the 
parifh  where  the  certificate  perfon  inhabits  ;  for  the  adt 
fays,  that  no  perfon  corning  into  any  parifti  by  certificate, 
fhall  gain  a  fettlement  in  fuch  parifh,  unlefs  he  fhall  take  a 
leafe  of  a  tenement  of  lol  a  year,  or  execute  an  annual 
office  in  fuch  parijh.  By  the  court :  Renting  10  1  a  year 
is  only  required  in  general,  and  is  not  confined  to  the  par- 
ticular parifh:  The  words  in  fuch  parifj  relate  only  to  exe- 
cuting an  annual  office.  And  it  is  within  the  fame  reafoa 
(namely,  the  fubftance  and  credit  of  the  man)  whether  he 
rents  that  value  in  one  parilh,  or  in  different  parifhes. 
Burrou/s  Sett  I,  Cof.  177. 

Upon  the  whole,  notwithftanding  what  hath  been  fo 
often  mentioned  above,  as  to  the  {u^^o{q6  fufficiency  of  the 
tenant  to  flock  the  tenement  upon  which  he  comes  to  re- 
fide,  yet  the  flatute  takes  no  notice  of  that ;  and  therefore, 
although  it  may  be  a  good  general  reafcn  to  fuppofe  that  a 
perfon  of  fuch  ability  is  not  likely  to  become  chargeable, 
yet  fuch  ability  doth  not  feem  to  enter  as  any  neceflary  in- 
gredient into  the  fettlement ;  and  if  the  landlord  will  truft 
the  tenant,  it  feemeth  that  the  parifh  hath  no  remedy,  un- 
lefs the  juftices  fhall  adjudge  it  a  fraud.  And  in  the  cafe  of 
giving  fecurity  for  the  rent,  it  hath  been  determined  as  fol- 
lows ; 

T,  10  G.  2.  Butley  and  Benhall.  A  perfon  rented  a 
windmill  at  141  a  year;  but  gave  fecurity  for  the  rent:  It 
was  objedted,  that  this  was  no  fettlement,  for  that  the 
foundation  thereof  is  the  credit  of  the  party,  which  fails  in 
this  cafe.  But  by  the  court :  Giving  fecurity  for  the  rent 
doih  not  alter  the  cafe  ^  for  he  that  has  credit  to  give  fe- 
curity. 
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curlty,  has  credit  to  pay  rent,     i  Stjf.  C  320.     Andf.  3. 
Bur.   Sett  I.  Cof.    IC7. 

And  it  may  be  obferv?d  upon  this  cafe,  that  it  requires 
no  great  ability  to  ftcck  a  windmill. 

xii.     Of  fettkment  hy  a  perfon's  own  efiate. 

By  the  13  vSi*  14  C  2.  c,  12.  On  complaint  ivithln  40 
days  after  any  petpn/ljall  come  tj  fettle  in  any  tenement  under 
10/  a  year ^  two  jnflices  may  remove  him. 

And  by  the  g  fif  10  IV.  c.  l  i<  No  certificate  ferfcn foall 
gain  a  fttle?r:tnt,  but  by  renting  10  I  a  year^  or  executing  an. 
annual  ojfie. 

Upon  which  two  ftatutes  the  following  cafes  are  con- 
fiderab'e  : 

I.  How  far  a  perfon..  having  an  efiate  of  his  oiun.,  ^^^^(r/^Perfonfeuhi 

I  n       ,         •  r       ,  -^  J         I  ■   J-        J     bvhisoiva 

tinder  10  I  a  year,  Jha'd  gain  a  jettiement  thereby^  within  ihe^r^^^^^^ 
faid  ftatiite  of  the  I  3  3nd  14  C.  2.  ? 

E,  1 1  An.  Harroxv  and  Edgeware.  A  perfon  fettled  at 
Harrow,  went  into  the  parifh  of  Edgeware,  and  purchafed 
a  copyhold  eftate  for  life,  and  lived  therein  four  or  five 
years,  and  died.  And  as  this  was  a  tenement  under  10 1  a 
year,  the  qu'lHon  was,  upon  the  13  ^  14  C  2.  Whether 
this  gained  him  a  fettlement  at  Edgeware?  It  was  argued, 
that  the  ilatute  hath  been  always  held  to  mean  an  eftate 
which  a  man  takes  to  farm,  and  not  an  eftate  of  his  own; 
for  if  a  perfon  has  a  freehold,  he  cannot  be  removed  from 
it,  though  not  worth  lol  a  year.  And  by  Parker  Ch.  J. 
and  the  court:  Where  a  perfon  has  an  eftate  for  life,  or 
an  eftate  of  inheritance  of  his  own,  that  gains  him  a  fettle- 
ment, though  lefs  than  10 1  a  year;  for  he  cannot  be  re- 
moved, and  if  he  cannot  be  removed,  he  certainly  gains  a 
fettlement.     Foley.  257. 

E.  i^G.!.  Haf.eldzvA  Tirley.  On  a  fpecial  order  af 
feffions,  relating  to  the  fettlement  of  a  boy  of  eight  years 
and  a  girl  of  fix,  it  was  ftated,  that  the  mother  of  thefe 
children  had  an  eftate  of  4  I  a  year  in  Tirley,  where  fhe 
and  her  hufband  lived  an  1  had  thefe  children:  That  fhe 
dying,  the  hufband  became  tenant  by  the  curtefy  ;  and 
whilft  fuch,  he  took  30 1  a  year  at  Hasfield,  and  lived 
one  year  there  with  his  two  children,  and  then  died  :  That 
the  children  being  found  with  their  grandmother  at  Tirley^ 
were  both  removed  to  Haifield :  which  order  the  feffions 
confirmed.  And  now  the  court,  upon  argument,  con- 
firmed the  orders  as  to  the  girl,  but  quafhed  them  as  to  the 
boy.  For  as  to  the  boy,  he  was  tenant  in  fee  of  the  4I  a 
year.     And  though  it  was  not  ftated,  that  he  was  acluilly 

L  1  2  upoa 
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upon  that  fpot,  yet  it  was  enough,  that  he  had  fuch  an 
e(iate  in  the  parifh,  from  which  Jie  could  not  be  removed. 
But  as  to  the  daughter,  it  is  otherwife  j  (he  could  dennand 
no  maintenance  out  of  her  brother's  eftate  ;  and  it  was 
never  yet  determined,  th^t  children  (hould  goto  a  grand- 
mother for  nurture.  She  may  indeed  be  charged  to  con- 
tribute to  their  relief  in  the  parifh  where  they  are  fettUd, 
Str.    1131.      Burrov/s  Sitil.   CaJ,    147. 

T.  7  Cj-'.  2.  Sundri/h  and  Hever.  Thowas  Perch^  by  in- 
denture, demifed  to  Thomas  Gates  the  father  a  cottage  at 
5s  a  year,  which  was  the  full  value,  for  gg  years.  The 
leflee  held  it  till  his  death,  and  devifed  it  to  Thomas  Gates 
his  Ton.  And  the  queilicn  v/as.  Whether  the  fon,  as  ex- 
ecutor, being  intitled  to  the  term,  fhall  gain  a  fettlemcnC 
by  inhabiting  in  fuch  cottage  ?  By  the  court :  Where  a 
man  lives  u[)on  his  own,  is  a  cafe  of  a  very  tender  natuie, 
and  the  law  will  not  unfettle  him:  Perfons  to  be  removed 
under  the  ftatute  of  C  1.  are  thofe  that  wander  from  place 
to  place,  and  not  thofe  who  live  upon  their  own  eftate  : 
And  adjudged,  that  he  gained  a  fettlement-  1  ^'JJ.  C  200. 
^/r.  983,      Burrow^ s  Sjsltl.  Caf.   7. 

E,  3  G..  South  Sydi'nham  and  Lamerton.  A  perfon  pof- 
r  fled  of  a  leafe  for  years  dies  inteftate;  if  the  next  of  kin 
Ihall  be  faid  in  law  to  be  fettled  there,  wa<;  the  queflion  : 
It  WiiS  held  not ;  he  has  only  a  right,  which  he  muft  pur- 
fue  by  taking  out  letters  of  adminiftration,  and  no  right  is 
vefted  in  him  till  that  is  done.     Caf.  of  S.  103. 

T.  10  G.  2,  Farrrngdonand  fp'idworihv.  The  pauper 
being  fettled  at  Fnrringdcn^  removed  to  TVldujorthy,  and 
lived  there  with  his  father  in  a  cottage  houfe  of  30  s  a 
year,  working  as  a  day  labourer.  The  father  died  in- 
teftate, pofleilld  of  the  faid  cottage  for  the  refiduc  of  a 
term,  determinable  on  lives,  leaving  the  pauper  and  ano- 
ther fon.  The  pauper's  brother  took  his  difiributive  (hare 
of  his  father's  eftate  in  goods,  and  the  pauper  himfelf,  after 
the  father's  death,  contiriued  in  the  cottage  for  five  or  fix 
years,  until  the  leafe  was  determined  :  Aiter  which,  and 
iince  the  making  out  the  order  for  his  removal,  he  took 
out  adminiftration  to  his  father.  And  the  fefljons  quafhed 
the  faid  order,  adjudging  him  to  be  fettled  at  IVidworthy. 
But  by  the  court  :  At  the  time  of  making  the  firft  order, 
he  had  gained  no  fettlement  at  U'ldworthy  j  bccaufe  nothing 
vtfled  in  him  before  adminiftration  was  granted  to  him. 
If  fo,  then  that  order  for  removing  him  was  a  good  order 
Xvhen  made.  And  the  fefTions  ought  not  to  have  quafhed 
it;  though  adminiftration  had  been  afterwards  taken  our„ 
For  they  could  not  quafli  a  good  order,  upon  a  matter 
16  whiclv 
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which  happened  expoji fafto.  If  this  adminiftration  really 
gained  him  a  fettlement,  there  ought  to  have  b'.en  a  new 
order  of  twojufcices  to  remove  him  again  to  IVidwo'ihy. 
But  taking  out  adminiftration  after  the  term  was  expired. 
Could  never  oive  him  an  intereft  in  the  expired  term.  t\x\'i 
whiJft  the  term  fubfifted^  not  having  taken  out  adminiftra* 
tion,  he  was  in  pofTeflion  merely  as  a  tenant  at  will.  He 
v/as  removeable  by  ^he  parilh  ;  and  bis  right  would  have 
been  without  foundation  if  adminiftration  had  been  8;"anted 
to  any  one  elfe.     Andr,  4.      Burroivs  Settl.  Caf.  109. 

M.  22  G.  3.  Norih  Curry  and  Rui/Jjion.  Bity  IViniery 
widoWy  and  her  four  children,  were  removed  f,  om  N.rih 
Curry  to  RuiJlHon;  the  feOions  quaftied  the  order,  and  fta- 
ted  fpecialiy  :  That  Jchn  IVu.tcr^  late  huiliand  of  the  pau- 
per, was  before  marriage  fettled  at  Ruijhton;  that  foon 
after  their  marriage  he  purchafed  a  cottage  and  warden  in 
North  Curry,  of  the  yearly  value  of  20  s,  for  14  guineas, 
which  was  demifed  to  him,  his  executors,  adminiftrators, 
and  aftigns,  for  99  years,  or  three  lives,  at  the  yeaily  rent 
of  2  s.  That  he  and  his  wife  refided  in  the  faid  cottage 
for  fcveral  years  until  his  death;  Betty  his  widow,  and 
their  faid  children,  foon  after  became  chargeable  to  North 
Curry,  but  were  refufcd  relief  unleft  they  would  go  into 
the  workhoufe,  which  (hey  did,  and  quitted  poflt-ffion  of 
the  faid  cottage  and  garden,  where  they  were  relieved 
until  they  weie  removed  to  Ruijhton  in  February  ijSi» 
Ruijhtcn  appealed  at  the  Eajhr  feilions  24th  April  1781, 
which  fciTions  was  adjourned,  and  the  faid  Bctt^  Coon  after 
returned  to  the  faid  cottage  and  refided  there  till  28th  April 
1781,  when  fhe  fold  the  faid  cottage  and  garden  for  fix 
guiner.s  for  the  refidue  of  the  term,  and  by  indenture  dated 
l%t\\  April  17S1  aftigned  the  faid  term.  That  on  nth 
yuly  1781  being  the  day  after  the  tft  day  of  the  prefent 
leffions,  the  faid  Betty  fued  out  letters  of  adminiftration  of 

her  late  huiband's  effects. Gould^  in  fuppopt  of  the  or* 

der  of  fefiions,  ftated  the  queftion  to  be,  whether  a  perfon, 
having  a  fo!e  right  to  adminiftration,  could  by  a  refidence 
of  40  days  acquire  a  fettlement  before  adniinillration  ac- 
tually taken  out,  and  argued  that  they  might:  But  being 
called  upon  by  Buller  J  to  diftinguifli  this  cafe  from  the 
cafe  of  the  K.  v.  H'tdix^orthy  \  he  endeavoured  to  fiiew, 
that  there  was  a  difference  between  a  folc  next  of  kin,  and 
where  feveral  perfons  in  equal  degree  have  an  equal  right  \ 
hce,  the  widow  having  before  adminiftration  a  fpecih? 
right  in  the  thing,  could  not  be  removeab!e  ;  that  there  was 
only  a  ceremony  necefl'ary  to  make  the  afTignment  by  her 
indefeafible^  that  in  the  cafe  of  fFidworthy  the  pauper 
l^  1  3  was 
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was  not  Jclely  entitled  to  adminiftration,  but  jointly  with 

his  brother. Lord  Mansfield  faid,  that  this  cafe  did  not 

materially  differ  from  the  cafe  of  W%dvoorthy\  as  the  chil- 
dren were  entitled  to  two  thirds  of  the  effeds,  the  widow 
is  not  properly,  and  in  the  fenfe  of  the  cafes,  the  fole  next 
of  kin.     Order  of  feffions  quafhcd.     Cal.  Caf.  137. 

M.  4  G.  Murjley  and  Grandborough.      Sir  "John  Forte/cue 
demifed  a  cottage  of    20  s  a  year  to  one    Eden    for    99 
vears,  referving  i2d   rent:    Eden  afllgns  the  term  to  one 
Gadden  in  truft  for  his  wife  for  life,  and  then  in  trufl:  tor 
his  fon,  during  the  remainder  of  the  term  :  The  wife  dies. 
Afterwards  the  Ion  dies,  leaving  a  wife,   who,  as  admi- 
riftratrix  to  her  hufband,  became  entitled  to  this  term,  and 
ihe  grants  this  cottage  for  24  years,  excepting  two  rooms, 
in  which  two  rooms  fhe  lives,  and  marries  one  John  Chap- 
pel.     The  queftion  was.  Whether  Chappel^  as  hufband  of 
an  adminiftratrix,  who  was  entitled  to  the  truft  of  a  term 
only,  and  being  entitled  to  a  chattel   in    another's   right 
only,  was  removeable  by  the  13  is  i^  C,  2  ?   And  by  the 
court,  he  is  not ;  this  is  not  a  taking  of  a  tenement  under 
lol,   for  the  12  d   is  not  referved  as  a  rent,  but  cnly  an 
acknowledgment  ufually  paid  on  long  leafes.     The  cafe  of 
a  copyhold  is  ftronger  than  this,  for  that  is  but  an  eftate  at 
will.     To  ftrip  the  m.an  of  his  own,  is  the  way  to  make 
him  chargeable,  for  he  may  not  be  able  to  let  it.     There- 
fore the  orders  which  adjudged  this  to  be  no  fettlement 
were  quafiied.     Str.  97.      i  Sejf.  C,  122. 

M.  1 1  G.    JJhbrittle  and   iVyley.     A  poor  man  built  a 
cottage,  upon  the  wafte  belonging  to  my  lord  Pembroke, 
without  his  licence,  who  never  offered  to  i  ifturb  the  man 
in  his  poffeffion,  and  he  lived  in  this  cottage  for  30  years, 
and  by  his  will  left  three  guineas  in  the  hands  of  his  exe- 
cutors to  purchafe  this  cottage  of  my  lord  Pembroke.     Upon 
his  death,  Elizabeth  his  only  child,  and  heir  at  law,  entred 
into  the  cottage,  and  after  married  one  Barrow,  and  lived 
in  the  cottage,  and  they  were  in  quiet  poffeffion  for  three 
quarters  of  a  year,  and  then  fold  it.      The  queftion   was. 
Whether  the  daughter,   and    her   hufband   Barrow,    had 
gained  a  ftttlement  by  virtue  of  this   inhabitancy,  in   the 
parifh  of  IVyley,  in  which  their  cottage  w,is  ?    Mr.  Retve 
argued,  that  this  inhabitancy  gained  no  fettlement :    The 
cottager  was  a  diiTeifor,  and  had  no  right  to  build  upon  the 
wafte,  and  was  at  any  time  removeable  by  the  lord  of  the 
wafte,  and  if  he  might  have  been  removed  within  40  days, 
his  long  poffeffion  fhall  give  no  title;  for  he  mult  only  be 
confidcred  as  a  tenant  at  will,  and  confequentiy  his  conti- 
iiuance  upon  the  cottage,  though  never  fo  long,  could  give 
3  blm 
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Iiim  no  fettlement:  And  if  the  cottager  had  no  right  of 
fettlement,  none  claiming  under  him  Ihall  be  in  a  better 
condition.  Theftatute  of  31  El.  prohibits  the  building  of 
cottages,  therefore  the  ere£^ion  of  one  is  unlawful,  and  (hall 
have  no  privilege  or  encouragement,  I  admit  if  one  inha- 
bits by  virtue  of  a  leafe,  or  other  good  title,  for  40  days, 
he  gains  a  fettlement.  But  the  inhabitancy  in  this  cafe 
was  vvithout  any  good  title,  and  confequently  can  gain  no 
right  of  fettlement.  Thefe  objedtions  were  anfwered  by 
the  court,  who  held  it  clearly  to  be  a  good  fettlement. 
And  though  it  was  further  objected,  that  the  cottager  him- 
felf  was  feniible  he  had  no  right,  by  his  devifing  money 
for  the  purchafe  of  a  term  under  the  lord  of  the  wafte,  yet 
it  was  over-ruled.  And  by  all  the  court  it  was  held,  that 
when  a  man  hath  fuch  a  poUeflion  as  he  cannot  be  removed 
from,  and  hath  enjoyed  that  potTeflfion  40  days,  he  thereby 
gains  a  fettlement ;  and  that  is  the  reafon  why  a  copy- 
holder or  leffee  for  years  gains  a  fettlement  by  an  inha- 
bitancy for  40  days  ;  for  in  thofe  cafes,  the  juftices  of  the 
peace  cannot  determine  his  right :  this  prefent  cafe  is  very 
Ihong  ;  for  the  30  years  pofleffion  of  the  cottatier,  with- 
out interruption,  would*  have  been  a  good  title  in  an  eject- 
ment;  and  for  that  re3fon  the  juftices  of  the  peace  can- 
not determine  his  title.  It  appears  upon  the  face  of  the 
order,  that  the  cottager  had  a  good  title  in  ejedment,  and 
in  any  cafe  but  in  a  real  adtion.  Lord  Ch.  J.  Raymond 
faid,  he  had  known  recoveries  upon  a  20"years  quiet  pof- 
fefllon,  and  20  years  pofTeflion  is  a  title  to  a  plaintiff  in 
ejedtment  as  well  as  to  a  defendant.  After  fo  long  a  pof- 
feffion  as  this,  it  {hall  be  prefumed  that  the  cottager  had  a 
licence  toeredl  the  cottage  ;  but  this  cafe  goes  further,  for 
befides  the  30  years  quiet  poflTcfnon  of  the  cottage,  here 
is  a  defcent  calt  upon  the  daughter  who  was  heir  to  the 
cottager,  and  prima  facie  it  is  an  inheritance  in  the  daugh- 
ter} and  an  eftate  by  diifeitin  is  in  laiV  a  good  eftate,  and 
a  fee  iimpJe,  till  ic  be  defeated.  Wherefore  all  the  court 
held,  that  the  juftices  had  no  jurifdittion  in  this  cafe; 
for  they  could  not  examine  into  the  title  to  the  land.  And 
the  ftritlement  in  the  parifh  of  li'yley  was  adjudged  to  be 
good.      2  Seff.  C.  115.      Sir.  6c8. 

Ad.  9  G,  3.  Bitton  and  St.  Philip  and  'Jacob.  The  pau- 
per, Genge  Batlman^  built  a  cottage  upon  the  wafte,  with- 
out leave  of  the  lady  of  the  manor  5  w^s  not  rated,  nor 
paid  any  taxes  J  but  continued  nineteen  years  and  an  half 
in  poffffTion.  About  20  years  ago,  the  pauper  Battman 
\vas  turned  out  of  pofleflion  cf  the  faid  cottage,  bv  an  ejedi- 
Biexit  brought  by  a  perfon  claiming  the  fame  under  a  mort- 
L  1  4  gage 
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gage  thereof  made  by  the  faid  Baiiman  for  the  fum  of  1 5 1 : 

And  feme  time  after  (hat  (which  was  more  than  20  years 
ago),  the  faid  Batiman  and  the  mortgaoee  fold  the  faid  cot- 
tage to  one  Williams  for  28  ]  ;   and  the   faid  Biiitman  had 

5  1,  part  of  the  purchafe  money It  was  urged,  that  this 

gained  no  fettlement  to  Battman  the  pauper :  That  he  had 
no  right  to  this  cottage,  either  legal  cr  equitable.  He  had 
no  leave  from  the  owner  of  the  foil,  to  cre£t  it.  He  never 
was  rated,  nor  paid  any  taxes  for  4r.  Tl)e  value  of  this 
cottage  is  not  ftated.  Jf  he  had  purchafed  it,  for  a  con- 
fideration  under  30 1,  it  would  not  have  given  him  a  fettle- 
ment after  he  ceafed  to  inhabit  it.  But  here  he  has  only 
fiolen  it :  And  furcly  he  ought  not  to  be  in  a  better  con- 
dition as  a  thief,  than  he  would  have  been  as  a  purchafer. 
If  it  were  admitred,  that  20  years  poflcffion  would  make  a 
title,  yet  no  pcficfiion  is  here  fta'ed.  And  the  court  can- 
not prefume  it.  The  polTeffion  expref  iy  here  ftated  falls 
ihort  of  20  yea^-s :  It  is  only  nineteen  and  an  half. — But 
the  court  were  all  of  opinion,  that  it  appeared  to  be  a  pof- 
fefTiOn  of  more  than  20  years.  He  was  himfelf  in  poflef- 
fion  nineteen  years  and  an  half:  And  the  mortgagee's 
poiTefiion  muft  be  alfo  confidered  as  his  pofTellion.  And 
it  was  adjudged  a  good   fettlement.     Burrow'' s  SettL  Caf, 

H.  14  G.  3.  Siockky  Powroy  and  Cheriton  Fitzpayne. 
The  grandmother  of  John  Whitlen  the  pauper,  being  pof- 
fefied  of  an  eflate  in  the  parifh  of  Ckeriton  Fitzpayne  for  a 
term  of  years  determinable  on  the  death  of  Sarah  IVhitten 
mother  of  the  faid  pauper,  devifed  to  him  lol  a  year  out 
of  her  eflate  during  his  faid  mother's  life.  The  tcflatrix 
died,  leaving  at  her  deceafe  the  faid  leafehold  eftate,  and 
effects  to  the  arr'ount  of  about  32  1.  The  pauper,  being 
confiderably  in  debt,  in  order  to  avoid  his  creditors,  went 
to  refide  in  the  faid  parifh  of  Cheriton  Fitzpayne,  and  there 
refidcd  with  his  mother  on  the  faid  leafehuld  eflate,  and 
carried  on  the  bufinefs  of  a  jobber  of  cattle,  during  the 
continuance  of  the  annuity,  and  while  the  fame  was  due 
and  payable,  for  the  fpace  of  40  days  and  upwards.  It 
was  argued,  that  hereby  the  pauper  gained  a  fettlement  : 
That  It  was  a  rent  charge  upon  this  leafehold  eflaie;  a 
fpecihc  charge,  and  gave  a  fufficient  property  to  gain  a  fet- 
tlement :  He  had  a  ri^ht  to  come  upon  it  to  diftrain,  and 
the  removal  of  him  from  it  would  amount  to  a  difl'eilin  ; 
and  was  in  a  much  better  condition  than  a  perfon  who 
has  only  credit  enough  to  tent  10  I  a  year.  But  by  lord 
Mamfield:  There  is  no  colour  for  adjudging  the  pauper  to 
have  gained  a  feillecicnt  in  Cher'mn  Fitzpayne^     He  did  not 
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go  thither  to  refide  upon  his  own  :  He  abfconded  there 
to  avoid  his  creditors  :  This  was  no  fpccific  legacy,  it  is 
payable  out  of  the  whole  perfonal  efiate.  But  if  it  were  a 
fpeciftc  legacy,  a  fpecific  legatee  has  no  right  to  go  and 
live  upon  the  eftate.  If  it  had  been  a  rent  charge  out  of  a 
freehold,  it  would  not  give  a  right  to  live  upon  fuch  free- 
hold. But  this  man  had  only  a  pecuniary  demand  :  There 
was  no  colour  for  his  going  to  live  upon  this  leafehold 
eftate  as  his  own.     Bur.  Settl.  Caf.  -jbi. 

E.  14  G.  3.  South  Stoke  and  Pa'nijwick,  The  widow  of 
a  man  who  died  feifed  of  a  houfe  and  orchard  in  South 
Stoke,  entred  and  refided  therein  for  feven  years,  without 
any  affignment  of  dower ;  and  then  married  a  fecond  hul- 
band,  who  refided  in  this  houfe  with  her  about  two  year?, 
and  then  died.  It  was  argued,  that  fhe  gained  no  fettle- 
ment  hereby,  and  confequently  communicated  none  to  her  $, 

fecond  hufband.  It  is  like  the  cafe  of  a  next  of  kin,  who 
cannot  acquire  a  fettlement  before  adminiftration  granted. 
A  right  of  dower  is  no  eftate  at  all ;  nor  is  it  like  to  an 
equitable  eftate  J  it  is  like  a  title  to  an  action,  l^y  lord 
Mantfield  and  the  court:  The  mere  right  of  dower  gained 
a  fettlement  to  herfelf,  (lie  having  by  Magna  Charta  a 
right  to  remain  forty  days  in  the  houfe ;  and  being  irrc- 
nioveable  for  forty  days,  (he  thereby  gained  a  fettlement. 
But  fhe  could  not  communicate  it  to  her  fecond  hufband  ; 
as  a  tenant  in  dower  has  no  right  to  enter  till  dower  is  af- 
figned.      Bur.  Set.  Caf.  783. 

T.  14  G.  3.  Natland  and  Stainion.  Two  juftices  re- 
move Thomai  GibfoK  and  Hannah  his  wife  from  Natland  to 
Stainion  in  the  county  of  IVeJIworland.  The  feilions  upon 
appeal  qualhed  the  order,  but  directed  the  cafe  to  be  drawn 
up  for  the  opinion  of  the  jud^e  of-afTize,  and  agreed  to  be 
determined  by  his  opinion.  The  cafe  was,  /^!an  Court  by 
his  viill  deviled  hi?  eftate  at  Natland  to  his  wife  during  her 
widowhood  ;  and  after  the  determination  thereof,  to 
truftees  to  fell  and  divide  the  monev  equally  amono-  his 
children,  of  whom  the  faid  Hannah  wife  of  the  pauper  was 
one.  The  teftator  died.  The  widow  entred  ;  and  let 
part  of  the  eftate  to  farm,  referving  to  herfelf  a  dwelling- 
houfe,  which  was  worth  about  2C  s  a  year.  The  pauper 
Gibjon.,  being  reduced  in  his  circumftances,  came  with  his 
wife  to  live  with  ber  mother  the  widow  in  part  of  the  faid 
dwelling-hcufe.  The  widow  died  in  fune  1769,  the  faid 
pauper  and  his  wife  continuing  in  pofTcfTion  of  that  part  of 
the  dwelling-houfe  aforefaid.  In  about  a  month  after  the 
death  of  the  widow,  the  truftees  contradlcd  for  the  fale  of 
the  eftate,  and  in  iv^rwary  following  a  conveyance  was  ex- 
ecuted. 
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ecuted,  the  children  of  the  faid  devifor  being  no  parties 
thereto.  The  pauper  paid  no  rent  to  the  widow,  but  from 
her  death  he  paid  rent  to  the  purchafer  until  May-day  fol- 
lowing, when  he  quitted  the  premifes.  Upon  this  it  was 
infilled,  thgt  as  the  pauper  and  his  wife  inhabited  in  Nat- 
land  in  part  of  the  houfe  devifed  as  aforefaid,  from  her 
mother's  death  in  'June  till  the  fame  was  conveyed  in 
February  following,  and  (he  being  entitled  to  a  diftributive 
fhare  of  the  money  to  be  raifed  by  fale  of  the  faid  devifed 
premifes,  the  pauper  was  r:ot  removeable  during  that  time, 
and  confequently  gained  a  fettlement  in  Natland.  The 
opinion  of  the  judge  was*  given  in  writing  in  thefe  words : 
"  I  have  heard  counfel  on  both  fides,  and  am  of  opinion 
"  the  fettlement  is  in  Natland.  H.  Gould."  Afterwards,  a 
rule  was  obtained  in  the  court  of  king's  bench,  to  Ihew 
caufe,  why  the  order  of  feflions  aforefaid"  fhould  not  be 
quafhed.  But  the  counfel,  inftead  of  (hewing  caufe,  ob- 
jeded  againft  the  court's  entring  at  all  into  the  matter; 
for  the  judge  having  heard  counfel,  and  given  his  opinion 
in  writing,  this  ought  to  be  final :  otherwife  no  judge  of 
affize  will  ever  hereafter  accept  a  reference  of  this  kind. 
The  court  faw  it  in  the  fame  light.  And  lord  Mansfield 
obferved,  that  here  was  a  manifeft  confent  of  the  parties  to 
this  reference  to  the  judge,  and  therefore  it  was  like  all 
other  references  by  confent.  He  intimated  that,  as  at  pre- 
fent  adviled,  he  was  of  opinion  with  the  judge.  However, 
after  this  confent,  he  thought  it  very  improper  to  take  the 
matter  up  again.     Bur.  Settl.  Caf.  793. 

E.  ^l  G.  3.  Walcott  iud  St.  Afichaers  Rath.  The. pau- 
per being  legally  fettled  in  St.  Michael's^  and  refiding  there, 
conveyed  two  houfes,  whereof  he  was  feifed  in  fee  at  fVal- 
cotty  to  truftees  ;  in  truft  to  fell  and  pay  mortgages  and 
other  debts,  and  to  pay  the  furplus  money,  if  any,  to  the  ^ 

pauper.     Some  fliort  time  after,  one  of  thefe  houfes  be-  | 

coming  void,  the  truftees,  having  polTefiion  thereof,  em- 
ployed a  woman  to  clean  and  air  the  houfe,  and  delivered 
to  her  the  key  for  that  purpofe  ;  which  having  done,  (fie 
placed  the  key  among  fume  things  of  her  own,  intending 
afterwards  to  re-deliver  it  to  the  truftees.  But  the  pauper's 
wife  took  it  from  thence,  and  took  pofl'effion  of  the  vacant 
houfe,  and  (he  and  her  hufband  went  and  lived  there  about  ^ 
year  and  three  quarters.  One  of  the  truftees,  (eeing  her  con- 
veying her  goods  thither,  gave  her  notice  that  (he  was  do- 
ing wrong,  not  having  the  confent  of  either  the  truftees  or 
creditors.  But  the  faid  houfe  ftill  remained  unfold,  and  it 
VJuS  flated  that  the  value  of  the  premifes  was  650  1,  and  the 
debts  880  1.     It  was  argued,  that  the  beneficial  intereft  m 

thQ      ' 
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the  eftate  remained  in  the  pauper  till  fold ;  and  for  this  was 
cited  the  cafe  of  Natland :  Andrefiding  upon  it  as  his  own, 
he  was  not  removeable  from  it,  and  confequentiy  gained  a 
fettlement.  And  it  was  likened  to  the  cafe  of  a  mortgage. 
— By  lord  Mamfieid  (unto  which  the  reft  of  the  court  af- 
fented) :  If  the  eftate  on  which  a  pauper  rcfides  is  fubftan- 
tially  bis  property,  this  isTufficient,  whatever  form  of  con- 
veyance there  may  be  j  and  therefore  a  mortgagor  in  pof- 
feffi on  gains  a  fetttlement,  beeaufe  the  mortgagee,  not- 
withftanding  the  form,  has  but  a  chattel,  and  the  mortgage 
is  only  a  fecurity.  It  is  an  affront  to  common  fenfe  to  fay 
the  mortgagor  is  not  the  real  owner.  But  here.  What 
intereft  had  the  pauper  in  this  eftate  ?  He  made  an  imme- 
diate conveyance  to  truftees,  not  a  mortgage,  to  fell  and 
pay  off"  two  mortgages  and  other  debts  j  and  when  this 
conveyance  was  made,  it  was  fo  doubtful  whether  there 
would  be  any  furplus,  that  the  deed  fays,  he  fliall  have  the 
furplus,  if  any.  He  had  only  a  chance  of  a  refidue,  and 
had  not  a  right  to  continue  a  moment  in  pofleflion.  A 
mortgagor  has  a  right  to  the  pofT^fiion,  till  the  mortgagee 
brings  an  ejediment.  After  the  mortgagee  has  got  into 
pofTefllon,  he  (the  mortgagee)  might  gain  a  fettlement. 
There  is  ftill  another,  and  a  ftronger  ground,  in  tf»is  cafe; 
for  the  polleftion  was  gained  by  fraud.  Douglas,  608.  CaU 
Caf.  no. 

2.  That  a  purchafe  under  the  value  of  30  /  /Jjall  not  gain  a  Purchafe  unde 
fettlement,  S'^'* 

By  the  9  G.  c.  7.  -^ft^r  March  25,  1723,  No  perfon 
Jhall  he  deemed  to  acquire  any  fettlement  in  any  parijl?  er  place., 
hy  virtue  of  any  purchafe  of  any  eftate  or  inter eji  in  juch  parifh 
or  placiy  whereof  the  confideration  for  fuch  purchafe  doth  n:t 
amount  to  the  fum  of  qoI  bona  fide  paidy  for  any  longer  or 
further  time^  than  juch  perfon  J})all  inhabit  in  fuch  eftate^  and 
Jhall  then  be  liable  to  be  removed  to  Juch  parij})  or  place^  ivhere 
he  was  laji  legally  fettled  before  the  Jaid  purchaje  and  inhabit- 
ancy therein. 

No  perfon]  And  as  this  (hall  not  fettle  the  perfon  pur- 
chafing  for  longer  time  than  he  continues  in  the  purchafed 
eftate,  fo  it  fhall  not  fettle  any  of  his  children,  by  any  de- 
rivative fettLment  from  him.  As  in  the  cafe  of  Saford 
and  Over-Norton,  H.  4  G.  3.  Peter  IVhiie  the  younger 
and  Mary  hi-,  wife  were  removed,  by  order  of  two  juftices, 
from  Salford  to  Over-Norton,  as  likely  to  become  charge- 
able to  Salford,  and  as  being  lalt  legally  fettled  in  Over- 
Norton.  On  appeal,  the  feffions  difcharge  this  order,  and 
Ifaie  fpcciaily,  That  Peter  IVhitc  the  pauper's  father,  being 

fettled 
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fettled  in  Over-Norton^  in  the  year  1726,  for  the  confidera- 
tion  of  29  1,  piirchafed  a  tenement  in  the  parifti  of  Salford. 
His  fon  the  pauper  was  born  there  in  the  year  1730,  and 
lived  with  his  father  therein  till  about  1754,  when  he 
maj/ied  and  left  his  father's  family,  and  lived  in  a  feparaie 
tenement  at  Salfordy  without  having  gained  any  fettlement, 
but  what  he  derived  from  his  father.  On  (hewing  caufe, 
it  was  urged  in  fupport  of  the  order  of  fcfllons,  that  here 
was  a  derivative  (ettlement  of  the  fon  at  Salford,  and  he  mud 
be  fent  to  that  place  which  was  the  place  of  his  father's 
fettlement  at  the  time  of  the  fon's  removal.  Before  this 
ilatiite,  any  purchafe  would  have  made  a  fettlement ;  and 
this  is  a  fettlement  to  the  father,  whilfi:  he  inhabits  on  the 
eftate  ;  and  the  fon's  derivative  fettlement  muft  be  the  fame 
place,  as  his  father  was  irremoveable  from  it,  at  the  time 
when  the  fon  was  born.  'l"he  father's  fettlement  at  Over- 
Norton  mzy  indeed  poflibly  revive,  if  he  quits  his  eftate  at 
Salford :  But  it  doth  not  appear  that  he  ever  will  quit  it, 
and  Salford  is  his  prefent  fettlement.  He  cannot  have  two 
at  once  ;  nor  can  he  be  removed  from  his  own  againft  his 
will.  And  the  fon  could  have  no  fettlement  at  Over-Nor^ 
tsn\  for  the  father  never  had  any  there  fince  the  fan  was 
born.  -On  the  other  hand,  it  was  argued,  that  the  father's 
fettlement  is  at  Over-Norton^  and  is  only  fufpended  during 
his  inhabitancy  upon  the  purchafe  at  Saford :  And  if  the 
fon  leaves  the  father,  and  gains  no  fettlement  for  himfelf, 
he  muft  be  fent  to  the  place  which  was  the  father's  fettle- 
ment at  the  time  when  the  fon  left  him.  The  fon  is  be- 
come emancipated  from  the  father  ;  and  the  father  himfelf 
is  liable  to  be  ren-.oved,  as  foon  as  he  leaves  the  very  fpot 
which  he  purchafed.  Lord  Mansfield  delivered  the  refo- 
lution  of  the  court:  The  queftion  is,  Whether  the  pau- 
per ought  to  have  remained  in  the  parifli  of  Salford,  or 
have  been  removed  from  thence  to  the  hamlet  of  Over^ 
Norton  as  his  laft  legal  fettlement  ?  And  we  are  of  opinion, 
that  no  fettlement  of  the  father  was  gained  in  Salford  by 
the  purchafe,  but  only  during  the  time  of  his  inhabiting  in 
the  purchafed  premifes.  And  this  would  have  been  equally 
the  cafe,  if  the  acl  had  never  been  made  :  For  he  could 
rot  have  been  removed  from  his  own  eftate,  though  he 
had  no  fettlement  in  the  parilh  where  it  lay.  So  that  the 
father's  fettlement  (if  it  may  be  fo  called)  in  Salford  was 
only  temporary,  and  did  not  extinguilh  his  fettlement  at 
Over-Norton.  And  the  only  fettlement  which  the  fon 
could  derive  from  his  father  was  at  Over-Norton  \  for 
there  could  be  no  derivative  fettlement  from  the  father 
ac  Salford^  the  father  himfelf  having  no  fettlement  there, 

but 
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but  being  only  irremoveable  from  his  own  eftate.  And 
this  may  be  illuftrated  by  a  fuppofition,  that  the  fon  had 
not  refided  in  Salford,  but  had  gone  to  live  in  a  third  pa- 
riQi,  and  haJ  tnere  been  likely  to  become  chargeable; 
and  the  queftion  had  arifcn,  Whether  he  ought  to  be  rC' 
moved  to  Sal/ord  or  Over- Norton  F  He  could  not  poffibly 
in  fuch  cafe  have  been  removed  to  Salford,  becaufe  fuch 
removal  would  have  been  conclufive  upon  ^alford^  and 
he  would  remain  fettled  there  for  ever:  Conlequently, 
he  muft  have  been  removed  to  Over-Norton,  VVhicli 
fhews,  that  he  can  have  acquired  no  fettlement  in  SaU 
fordy  by  virtue  of  his  father's  purchafe,  even  during  the 
time  of  his  father's  refidence  upon  it.  Burrow's  Setil.  Caf» 
516.     Black.  Rep,  43  J. 

By  virtue  of  any  purchafe]     T*.  30  ^  31  G.  2.    VffcuJme 
and  5/.  SidweU's.     John  Hine,  the  pauper,  purchafed  a  te- 
nement in  St.  Sidweirs,  for  12  1.     He  lived  there  with  his 
family  ;  and  was  rated  to  the  land  tax  and  to  the  poor  rate, 
thus,  *'  Occupier,   late  widow  Hooper's,  now  Jchn  Hine's 
**  tenement."     He  paid  the  rates.     Afterwards,  he  fold 
the  faid    tenement,   and   went,    with   his  family,    to  the 
parifh  of  Uffculme  ;    from  whence  they  were  removed  to 
the  parifh  of  St.  Sidivell.     The  fe^TiOns,  being  of  o[>inion 
that  the  faid  John  Hine  did  not  gain  a  fettlement  in  St, 
Sidwelfs  by  being  rated  and  paying  as  aforefaid,  the  con- 
fideration  of  the  faid  purchafe  being  under  30  1,  did  there- 
fore vacate  the  faid  order.     It  was  moved  to  quafti  the  or- 
der of  fe/Iions.      Lord  Mansfidd  Ch.  J.  delivered  the  refo- 
lurion  of  the  court:    It  will  firfl  be  neceflary  to  conuder, 
how  the  law  flood  before  the  making  of  the  flatute  of  the 
9  G.     Now  before  that  acf,  no  man  was  removeable  from 
bis  own  ;   be  the  value  of  the  purchafe  of  it  never  fo  fmall 
and  inconfiderable.     And  there  were  then  other  ways  alfo 
of  gaining  fettlements,  as  by  ferving  a  publick  annual  of- 
fice, and    being  charged  with  and  paying  a  (hare  towards 
the  publick   taxes   or  levies   and   burdens  of   the  parifh. 
But  this  2(5t   was    levelled   only  againfl   fraudulent   pur- 
chafes  of  fmall  value,  made   in  order  to  gain  fettlements. 
And   it   declares,    that    purchafes    of  lefs   than    30 1    va- 
lue,  bona  fide   paid,    fhall  not  gain   a   fettlement  for  any 
longer  time  than  the  ir.habitancy  thereupon  (hall  continue. 
After  which,  the  purchafer  fliall  be  liable  to  be  lemoved 
to  bis  former  legal  fettlement,  prior  to  fuch  purchafe  and 
inhabitancy  upon  it.     And  the  eflablifhed  conftru£iion  of 
this  a(5t  hath  been,  purfuant  to  the  intention  of  the  legifla- 
ture,    to  prevent  fiaudulent  purchafes.     And  therefoie  it 
hath  been  confidered  not  to  extend  to  v/hat  are  tailed  pur- 
chafes 
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chafes  in  law,  as  devifes  or  other  fuch  methods  of  comlnor 
to  eftates  ;  becaufe  they  are  not  fraudulent.  Whereas  the 
prefent  fettlement  is  claimed,  by  being  rated  and  having 
paid  towards  the  public  taxes  of  the  psrifh :  Which  is 
quite  a  different  method  of  gaining  a  fettlement.  The  man 
y  himfelf  is  here  perfonally  rated.     The  tax  is  laid  upon  a 

tenement,  "  late  Hooper^s^  now  John  Hine's."  But  if  he 
had  been  only  rated  as  occupier,  without  adding  his  name, 
yet  furely  that  would  imply  notice  of  ihe  man's  being  an 
inhabitant.  And  v/e  are  ail  clear,  that  this  aft  only  means 
to  put  a  negative  upon  a  perfon's  gaining  a  fettlement  by 
making  a  fmall  purchafe,  with  a  fraudulent  intention  to 
gain  a  fettlement  thereby,  in  the  parjfh  where  fuel-,  f-ur- 
chafe  is  made  j  and  that  it  doth  not  aflredl  any  other  method 
of  gaining  a  fettlement.  And  indeed  it  is  but  rcafonable, 
that  perfons  who  have  been  rated  and  have  paid  towards 
the  publick  taxes  and  levies  of  a  parifh  fhould  receive  aflTilt- 
ance  from  that  parifh,  when  they  become  neceflitous  them- 
felves.     Burrow's  Settl.  Caf,  430, 

Purchafel^  H,  3  G.  2.  SabrirlgeivDrth  and  Aldhury.  Ed- 
ward Shephard,  the  pauper,  was  born  at  S.-ihridgeworth, 
And  his  father  being  feifed  in  fee  of  a  copyhold  cotrage  in 
jUdbury^  which  ufed  to  be  let  at  25  s  a  year,  did,  about  a 
year  and  a  half  before  the  removal,  furrender  the  faid  copy- 
hold cottage  to  his  ("aid  fon  E.avard  Shephard  and  his  heirs, 
who  were  thereupon  admitted,  and  lived  upon  the  fame  about 
a  year  and  a  half,  and  then  fold  the  fame  for  14  1  2  s  6d,  be- 
ing the  full  value  thereof.  The  two  jufiices,  and  alfo  the  fef- 
fions,  were  of  opinion,  that  this  gained  no  fettlement,  be- 
ing not  fuch  a  purchafe  as  the  a£t  intended  for  30!  bona 
Jide  ^ZLxdt,  It  was  moved  to  quafh  the  orders  of  the  juf- 
tices;  for  that  this  eftate  in  Aldbury  was  the  pauper's  own 
by  a  furrender  from  his  father,  and  there  was  no  difference 
between  a  furrender  from  a  father  and  a  defcent.  But  the 
court  denied  the  motion,  without  fo  much  as  making  a 
rule  fo  (hew  caufe.  For  they  not  only  thought  that  the 
furrender  looked  fraudulent,  but  they  faid  that  the  intent  of 
the  ftatute  was,  to  prevent  perfons  gaining  fettlements  who 
were  any  ways  likely  to  be  chargeable,  and  therefore  pro- 
vided that  they  fhould  be  able  to  lay  out  30  1  in  a  pur- 
chafe. And  both  the  orders  were  confirmed.  2  Seff.  C,  161. 
1  Barnad'ijt.  297.      Burrcivs  Settl   Caf.  c6. 

But  in  the  cafe  of  Marxvood  and  Kentifbury,  H.  29  G.  1. 
On  a  motion  to  quafli  an  order  of  two  juftices,  and  an  or- 
der of  feflions  confirming  the  fame,  for  the  removal  of 
Thomas  Combear  and   Jllary  his    wife  from   Kemijbury  to 

Alar  wood  : 
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Marvjood :  The  cafe  was ;  The  faid  Mary  had  conveyed 
to  her  by  her  father,  in  confidcration  of  natural  love  and 
affedlion,  a  cottage,  garden,  and  plat  of  ground  at  Ker.^ 
tt/bury,  for  the  refidue  of  a  term  of  99  years  then  deter- 
minable on  the  death  of  one  Joan  Slocomhe,  the  confidera- 
tion  of  which  purchafe  originally  in  the  year  1689, 
amounted  only  to  20  {hillings.  Mary  and  her  hufhand 
entred  upon  the  premifTes,  and  continued  thereon  for  feve- 
ral  years,  until  the  leafe  determined  by  the  death  of  the 
faid  yoan.  Upon  which,  they  were  removed  from  Kentif- 
bury  to  Marwood.  It  was  urged,  that  the  original  confi- 
deration  money  not  being  30 1,  nor  any  confideration  paid 
on  the  fubfequent  conveyance  to  the  daughter,  it  was  fuch 
a  purchafe  as  the  flatute  intended  (hould  not  gain  a  fettle- 
ment.  Unto  which  it  was  anfwered,  that  the  intention  of 
the  legifiature  was  not  to  extend  the  law  to  every  kind  of 
purchafe,  according  to  the  extenfive  legal  fenfe  of  the  word 
purchafe;  for  the  very  words  import,  that  it  is  to  be  a 
pecuniary  purchafe,  or  where  an  equivalent  is  paid  for  an 
eflate,  and  not  where  a  man  comes  to  an  eflate  by  will, 
donation,  fettlement  on  marriage,  or  the  like.  But  if  the 
word  purchafe  were  to  be  taken  in  that  extenfive  legal 
fenfe,  yet  there  is  a  difference  in  the  prefent  cafe  ;  and  the 
true  queftion  will  be,  what  eftate  the  hujbani  had  :  For  if 
the  hufband  did  not  take  by  purchafe,  it  will  be  of  no  con- 
fequence  how  the  wife  took  ;  bccaufe  he  will  gain  a  fettle- 
ment by  the  inhabitancy,  and  fhe  cannot  be  feparated  from 
him.  He  is  in  by  a£t  of  law,  in  the  right  of  his  wife; 
and  not  by  any  aft,  confent,  or  traffick  of  his  ov*'n.  By 
Ryder  Ch.  J.  If  I  had  any  doubt,  I  would  not  give  an 
opinion  now.  This  is  not  a  purchafe  within  the  meaning 
of  the  adl.  The  word  purchafe  is  not  to  be  taken  in  the 
largert  extent  of  it,  but  is  confined  to  cafes  where  a  pecu- 
niary confideration  is  paid.  Otherwifs,  no  devife,  or  gift, 
or  fettlement  on  marriage,  would  gain  a  fettlement,  unlefs 
there  v;ere  a  pecuniary  confideration  paid.  The  intention 
of  the  a6l  was,  to  prevent  fettlements  by  purchafes  for 
fmall  money  confiderations.  In  the  prefent  cafe,  the  huf- 
band is  not  to  be  confidered  as  a  purchafer,  and  therefore 
he  acquired  a  fettlement  in  Kentijbnry.  And  by  the  court 
unanirr.oufly,  the  orders  of  the  jufticei  were  quafhed. 
Burrow's  Sett  I.  Caf.  385. 

And  in  the  cafe  of  Ingleton  and  Aflvinck^  E.  6  G.  '^. 
Richard  Speddy  and  Rofe  his  wife,  refidiiig  under  a  certifi- 
cate at  Aliwick^  the  father  of  the  faid  Rofe  conveyed  to  her, 
\x\  confideration  of  natur,)!  love  and  affe^ilion,  a  cufioniary 
cottage  at  J/livick,  to  the  ufe  of  herfelf  for  life,  and  after 

her 
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her  deceafe  to  the  ufe  o^Jane  her  daughter  and  her  heirs. 
The  faid  Richard  and  Rofe  his  wife  entred  upon  and  con- 
tinued in  pofl'eflion  of  the  cottage  for  i6  years,  and  then 
purchafed  of  their  daughter  yune  her  remainder  in  fee  of 
the  premifies  for  5  1,  and  afterwards  fold  the  whole  for  20 
guineas.  Afterwards,  the  faid  Richard  Speddy  and  Rofe  his 
wife  becoming  adually  chargeable,  were  removed  by  order 
of  two  juftices  io  Ingleton  which  gave  the  certificate.  And 
the  feffions  being  of  opinion  that  the  faid  Richard  and  his 
wife  gained  no  fettlcmcnt  in  Jjiwick,  confirmed  that  or- 
der. It  was  moved  toquafh  thefe  orders.  And  on  (hew- 
ing caufe,  they  were  given  up  by  the  counfel  as  iiide- 
fenfible,  on  the  authority  of  the  cafe  oi  Marwood -,  this 
being  a  voluntary  fettlement,  and  not  a  purchafe  wiihm 
the  intent  of  the  ftatute.     Burrow'^  Settl.  Caf,  560. 

So  in  the  cafe  of  Ilmington  and  Mickleion^  T.  C  G.  3. 
Elizabeth  StanJcy  purchafed  a  leafehold  tenement  in  the  pa- 
rifli  of  Micklcton^  for  the  fum  of  6  1,  for  the  remainder  of 
a  term  of  looo  years.  She  refided  upon  the  fame  about  9 
years,  and  then  was  married  to  Theophilus  Evans,  who  re- 
fided with  her  upon  the  faid  tenement  about  16  years; 
then  he  died  ;  and  after  his  deceafe,  fhe  continued  upon 
the  premifies  for  feveral  years,  and  at  laft  fold  the  fame  for 
the  fum  of  6  1  i  and  after  fuch  fale,  was  removed  by  order 
of  two  juftices  to  Ilmington^  the  place  of  her  hufband's 
fettlement  before  their  intermarriage.  And  the  feflions, 
upon  appeal,  confirmed  that  order.  It  was  moved  to  quafh 
thefe  orders.  On  fiiewing  caufe,  it  was  urged  in  fupport 
of  the  orders,  that  this  was  a  purchafe  by  the  wife,  clearly 
within  the  words  of  the  ftatute,  under  the  value  of  30  1, 
and  the  hufband  had  no  claim  to  it,  but  by  virtue  of  that 
purchafe.  The  term  furvived  to  the  wife,  on  her  hufband's 
death.  And  if  he  had  furvived  her,  he  could  not  have  had 
it  without  taking  out  adminiftration  to  his  wife.  On  the 
contrary,  it  was  anfwered,  that  this,  though  a  new  cafe, 
yet  was  within  the  reafon  of  the  former  cafes.  In  caf;  s 
of  defcent,  a  fettlement  is  gained,  tho'  the  original  pur- 
chafe be  under  30  I  value:  And  there  is  as  much  reafon 
why  a  fettlement  fhould  be  gained  in  the  prefent  cafe. 
This  woman  had  an  eflate  vefied  in  her,  when  Evans 
married  her  ;  which,  upon  the  marriage,  vefi.ed  in  him. 
The  hiifband  gained  a  fettlement  in  MickUton^  by  40  days 
refidence  upon  his  own  eftate;  and  his  fettlement  com- 
municated itfelf  to  the  wife.  And  of  this  opinion  Was  the 
court.  And  both  the  orders  were  quafhed,  Burreiv's  Settl. 
Caf  566.     Black,  R^p.  598. 

E.  26 
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E.  26  G.  3.     Havatit  and  IVarblington.      Two  juflices  A  grant  of  wa/^e 
removed  'John  Briefer  and    his   wife  and  fix  children  fom  '^^^  ^y  » '"'■'^  "^f 

TT  r7-      ,,  L        r  IT-  r  .      ,  i  a  rmno-  under 

riavant  Vo  It  arhungton  ;  the  leihons  connrmed  the  order,  30I  value  wiil 
and  llaied  the  fjilowing  cafe.  That  IVdiiam  5r/rf^^r,  nor  ,ain  a  fci- 
f  ither  oF  the  pauper,  came  to  Hauant  with  a  certificate  "«"^«"'' 
from  fFa'l/li' glen :  That  John  Moody,  Efq;  lord  of  the 
manor  of  Huvatit,  by  copy  of  court- roll,  granted  to  the 
faid  WiUiavi  and  his  heirs,  one  parcel  ol  walte  ground 
called  the  C/vjz'^/ P/V  ;  and  which  did  not  appear  ever  to 
have  been  granted  before  ;  IPilliam  built  a  houie  thereon,- 
and  lived  therein  for  ieveral  years  as  owner  thereof;  he 
afjerwards  borrowed  lool  of  Mary  Roper,  and  furren- 
dered  the  premifes  for  (ecuring  the  fame  ;  and  on  the 
money  not  being  paid  fhe  was  admitted.  She  afterwards 
fold  her  intercft  to  "John  Hammond,  v/ho  was  thereupon 
admitted.  After  the  death  of  Hiiliam  Bridger,  his  heir  at 
Jaw  ^'old  his  equity  of  redemption  to  faid  Hammond  for 
20I  17  s,  and  iurrendered  the  fanie  accordingly.  It  ap- 
peared by  the  court  books  that  IVdliam  Br'idger  was  ad- 
mitted, on  the  lord's  grant,  to  one  parcel  of  land  called 
the  Gravel-landy  and  in  the  copy  of  his  ad  million  were 
thefe  words  **  fme  one  Jlniling,  heriot  o^e /hilling,  quit-ret.t 
cne  Jhiliing,"  T  hat  Moody  ■a  (teward  proved  that  he  was 
ufed  to  grant  fmall  parcels  of  the  waites  of  the  faid 
manor  for  fmall  pecuniary  confiderations,  but  he  never 
knew  him  make  fuch  grants  without.  That  the  value 
of  the  faid  "parcel  of  land  at  the  time  of  the  faid  grant  did 
not  exceed  30  s  or  40  s,  and  William  Bridger  was  at  that 
time  a  very  poor  man.  Jt  did  not  appear  whether  any 
pecuniary  cOnlideration   was  given   for  the  faid  grant,  or 

it  was  voluntary  and  without  any  confideration. The 

court  feemed  to  referve  their  opinion,  whether  fa ppofing 
this  to  have  been  a  voluntary  granr,  it  would  have  dil- 
charged  the  certificate,  fo  as  that  the  pauper  would  have 
gained  a  fettlemcnt.  But  they  were  of  opinion,  that  ic 
was  incumbent  on  the  appellants  to  have  fatished  the 
feffions ;  that  this  was  a  voluntary  grant";  and  they,  not 
having  done  fo,  cannot  now  impeach  the  order  ;  for  as  it 
does  not  appear  upon  the~  face  of  it  to  be  wrong,  the 
court  muit  take  it  for  granted  that  it  is  right.  And 
they  were  of  opinion,  that  there  appeared  fufticient  in 
this  cafe  to  fhew  that  this  Wits  a  piv chafe.  Both  or- 
ders  affirmed.      Caf.  by    Durnf.    and    Eajt.   241. '— 

[Lord  A/fl«(/fe/</was  abfent.J 

"  The  fumof'^Q\  bona  fide /.^/W]  E,llG.  St.  P,;ul's 
J^ulden  and  Kempjhn.  There  was  a  fpecial  order  Hated  at 
feflion-;.  A  perfon  purthafed  a  copyhold  tenement  in  St. 
■    Vol.  III.  M  m  i^«W'f 
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PaaPi  JValden^  which,  with  the  fine  and  fees  paid  to  the 
court,  amounted  to  30 1 ;  and  it  appeared  by  the  fame 
order,  that  the  officers  of  the  parifli  oi  Kempjion  had  given 
him  40s  towards  paying  his  fine  and  fees.  Therefore  it 
was  infified,  that  this  was  fraudulent,  and  not  a  good  pur- 
chafe  within  the  ftatute,  fufficient  to  gain  a  fettlement. 
But  by  the  whole  court:  We  cannot  take  notice  of  its 
being  fraudulent,  unlefs  the  juftices  had  adjudged  it  fo. 
And  the  order  was  confirmed.     Foley.  238. 

T'.  8  y  9  G.  2.  Tedford  an6  WadJingham.  Two  juftices 
remove  Francis  Gill  from  Waddingham  to  Tedford,  Upon 
appeal,  the  feflions  ftated  fpecially  a  cafe  to  be  laid  before 
the  judge  of  afllze  ;  viz.  That  Francis  Gill  being  fettled 
at  Tedford^  contra£led  with  John  Atkinfcn  for  a  houfe  and 
curtilage  in  IVaddingham  for  39  I,  which  was  conveyed  to 
Gill  and  his  heirs  accordingly.  G/// paid  9  1,  and  Jfaac 
Bri/lol  paid  the  remaining  30  1,  to  Aiklnfon  by  Giir%  order. 
About  a  month  after  the  execution  cf  the  conveyance,  Gill 
mortgaged  the  premifes  to  the  faid  Ijaac  Bri/iol.  Gill  con^ 
tinued  m  pofleffion  about  four  years  after  the  mortage* 
Then  Brijiol  encred,  by  virtue  of  the  faid  mortgage  and 
releafe  of  the  equity  of  redemption.  Then  the  inhabitants 
ci  IVuddingham  procured  G/7/,  being  out  of  pofTefiion,  to 
be  removed  to  Tedford.  The  order  of  feflions  recites» 
that  whereas  the  judges  of  aflize  had  not  time  to  hear  and 
determine  it,  and  whereas  the  parties  agreed  this  to  be  the 
true  l^ate  of  the  cafe  j  therefore,  upon  hearing  counfel  and 
fufther  evidence  on  both  fides,  this  court  doth  declare  and 
adjudge,  that  the  purchafe  made  by  Gill  was  fraudulent, 
and  that  the  fettlement  of  Francis  Gill  is  at  Tedford ;  but 
that  the  parifhir)ners  of  Tedford  are  no  ways  concerned  in 

the  faid  fraud, It  was  moved  to  quafii  ihefe  orders  j  and 

urged,  that  the  jultices  in  their  adjudication  depart  from 
*^  their  premifes.     For   the  adl  doth  not  extend  to  any  cafe 

where  the  confideration  exceeds  30  1-  But  here  the  con- 
licieration  is  above  30 1.  And  it  appears  to  have  been 
bona  fide  paid  by  GiU\  part  by  himfelf,  and  part  by  his 
order  (though  by  the  hands  of  Bri/lol).  It  doth  not  even 
appear  that  Brijiol  had  lent  it  to  him  j  therefore  it  (hall 
be  taken  that  it  was  Gills  own  money.  And  no  circum- 
flances  of  fraud  are  ftated  :  And  therefore  if  this  conclu- 
fion  of  the  juftices  at  feflions  be  drawn  from  the  premifes 
flated,  it  is  a  conclufion  contrary  both  to  the  law  and  to 
the  fadl ;    and  the  court  will  themfelves  judge  of  it  and 

fet  it  right. On  the  other  fiae  it  was  argued,  whether 

the  funa  paid  as  confideration  money  was  greater  or  lefs  ; 
if  there  be  fraudj  it  poifons  the  whule.     The  jufticqs  are 

the 
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the  proper  judges  of  fraud;  and  they  have  adjudged  that 
it  was  a  fraudulent  purchafe.  And  it  appears  upon  the 
face  of  the  cafe,  as  ftated  for  the  judge  of  aflize,  that  it 
was  fo.  But  that  is  not  all :  They  are  not  confined 
to  this  ftate  of  the  faits.  For  they  heard  further  evi- 
dence on  both   fides,  before  they  adjudged  the  purchafe 

to  be  fraudulent. By  lord  H^rdwuke  Ch,  J.    It  muft 

be  further  evidence  of  the  fame  fa£t  :  For  the  ftate  of 
4he  cafe  made  for  the  judge  of  aflize  was  before  agreed 
between  the  parties  to  be  the  true  ftate  of  it.  This  cafe 
doth  not  appear  to  be  within  the  adt ;  for  the  ztX  is  con- 
fined to  purchafes  under  30 1.  Now  in  the  prefent  cafe, 
the  confideration  was  39  l»  and  was  bona  fde  ^di\d  to  the 
vendor.  And  it  would  be  pretty  hard  to  fay,  that  the 
"juftices  had  a  power  upon  this  a6l  to  enquire,  whether 
or  no  the  purchafer  borrowed  the  money.  It  is  a  com- 
mon cafe,  to  borrow  money  to  make  up  the  price.  And 
as  to  the  fraud,  it  is  true,  that  the  judices  are  the  proper' 
judges  of  fraud.  But  fraud  is  a  fact  which  muft  be  found. 
It  muft  be  fo  by  a  jury  upon  a  fpecial  verdiil.  The  juf- 
tices are  judges  of  the  faftj  and  they  may  judge  of  the 
fraud  arifing  from  the  fa6l.  If  they  had  generally  found  the 
fraud,  we  might  have  been  bound  by  fuch  general  fiading  : 
But  when  they  ftate  the  fadis  particularly,  the  matter  is  as 
much  open  for  our  determination  upon  it,  as  it  was  for  theirs. 
And  the  whole  (^ourt  was  of  opinion,  that  from  the  fa6ts 
dated,  here  is  no  fufncient  evidtrnce  of  fraud.  And  both  the 
orders  were  quaftied.     Burroivs  Settl.  Caf.  57. 

H.  \^G.2.  CotU'igh  and  Stockland.  John  Spillery  the 
pauper,  v/as  a  mortgagee  of  a  term  for  1 5  1  ;  and  30  s 
were  due  to  him  for  intereft,  and  18 1  10  s  more  on  bond 
and  fimple  contract.  The  mortgagor  died.  Spiller  took 
out  adminiftration,  as  principal  creditor ;  entered  and 
was  poflelTed ;  and  fo  continued,  till  removed  by  the 
original  order.  By  the  court :  Spilier  gained  a  fettlemenr, 
as  a  purchafer  for  a  confideration  of  more  than  30 1  bona  fide 
paid.      iS/r.  1162.      Burrow's  Set.  dif,    169. 

E.  14  G.  3.  Ever/hot  and  JVobutn.  The  paupers  (two 
fifters)  refided  at  EverJ)jolt  under  a  certificate  from  IVoburn, 
A  perfon  intitled  to  a  long  term  of  years  in  a  cottage  in 
EvetJ})olt^  after  having  devifed  it  to  Andrew  Powell^  fon  of 
thtrir  father  IVilliam  Pozvell,  adds,  that  "  it  is  alfo  my  will 
**  and  pleafure,  that  the  faid  TFiUiarn  Powell  (their  father) 
**  aiid  his  wife  and  children  fliall  have  free  liberty  and 
*'  power  during  their  natural  life  to  dwell  in  it."  And 
accordingly,  IPilUr.m  Poivea  and  his  wife,  and  their  faid 
fon  Andrewy  and  the  two  daughters  (the  paupers)  refided 
in  it  till  IViUlam  PoivfU's  death.  By  the  court  clearly : 
M  m  2  The 
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The  fettlement  of  the  daughters  (the  two  paupers)  is  in- 
EverJ})olt.     Bur    Set.   Caf.   85 1. 

H.  6  G.  3.  Dunchurch  and  South  Ki 'worth.  Edward 
Tanfur,  a  certificate  man  from  Dunchurch,  together  with 
his  wife  Eiizabethy  were  joint  purchafers  of  a  houfe,  yard, 
and  garden  at  Scufh  Kilivcrih^  and  paid  for  the  purchafe 
thereof  19  1  and  upwards.  He  laid  out  about  15I  more 
in  repairs,  and  built  a  new  fhop  on  part  of  the  premifesj, 
and  was  taxed  after  the  rate  of  a  tenement  of  30 1  value, 
and  rcTicied  in  the  fame  till  his  death.  After  his  death,  his- 
widow  the  pauper  Elizabeth  continued  in  pofiefTion  for  10 
months  and  more  ;  afterwards  fold-  part  of  the  premifes  for 
upwards  of  30 1,  and  referved  part  to  herfelf  j^  but  removing 
out  of  ths  fame  into  another  houfe  in  the  fame  parifh,  and 
becoming  adually  chargeable,  fhe  was  removed  by  order 
of  two  j.uftices  to  Dunchurch  which  gave  the  certificate, 
and  the  feflions  confirmed  that  order..  It  was  moved  to 
quafii  thefe  orders  j  for  that  the  pauper  on  this  {late  of  the 
cafe  had  gained  a  fettlement  at  South  Kilivorth.  By  the 
court :  The  whole  queftion  13,  Whether  this  woman  was  a^ 
bona  fide  purchafer  of  an  eftate  of  30 1  value  ?  She  cannot? 
be  prefumed  to  have  come  to  it  by  defcent,  or  executor- 
fhip,  (?r  any  fueh  like  z^  of  law,  becaufe  the  contrary 
appeals.  She  and  her  hufband  were  joint  purchafers. 
They  took  jointly  and  by  entierty,  and  not  by  moieties. 
If  fo,  (he  can  only  fland  in  the  fame  fituation  as  her 
hufband  did  ;  which  Is  that  of  a  purchafer.  And  as  to  the 
value,  the  ail  takes  it  according  to  the  purchafe  money 
actually  paid  ;  and  no  money  afterwards  laid  out,  can 
make  the  prior  purchafe  of  a  greater  value  than  it  really 
was  at  the  time  of  making  it.  Therefore  Hie  gained  no- 
fettlement  by  this  purchafe.  And  the  orders  were  con- 
firmed.    Burrozvs  Setil.  Caf.  553.     Black.  Rep.  596. 

T.  27  G.  3.  'Mattingley  and  Hsckfield,  IV.  I^Vheatlejy 
and  his  wife  and  fon,  were  removed  from  Mattingley  to 
Hechfield.     The  feflions  quafhed  the  order,  fubjefi  to  the 

opinion  of  the  court  on  the  following  cafe. On  i8tb- 

*June  1769,  the  pauper  came  to  iW<7///«_^/^j;  with  a  certifi- 
cate of  that  date  from  Heckfield,  and  continued  to  live  at 
Jl^attingky  until  the  time  of  the  removal  :  Whilft  the  pau- 
per continued  fo  to  refide^  and  previous  to  the  3d  of  Auguji' 
1780,  he  contra£led  with  "John  Ironmonger  for  the  purchafe 
of  a  copyhold  tenement  at  Mattingley..^  which  had  been^ 
previous  to  fuch  contradl,  mortgaged  to  one  T.  Bailey  for 
32 1,  which  money  was  unpaid  at  the  time  of  making  the 
contrail ;  which  contrail  was,  that  the  pauper  (hould  pay 
39 1  17  s  6d  for  the  faid  tenement,  which  fum  wasinclu- 
iive  of  the  3,zl  due  on  the  faid  mortgage,  and  the  pauper 

paid 


ii 
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paid  to  Ironmonger  7I  17  R  6  d,  which,  with  32 1  to  be 
^aid  \o  BaiLy^  made  the  aforcfaid  funi  of  39 1  17s  6  d. 
On  the  3d  Augujt  17^0,  the  pauper  was  admitted  to 
the  faid  prt'OTifes  on  the  f'urrender  of  Ironmonger^  fubjedt 
to  a  mortgage  furrender  for  the  32  I  to  Buuey^  and  the 
•pauper  aftL-rwards  enterrd  into  polIeiTion  of  the  premifes, 
■and  continued  poflefied  tl^cieof  for  four  years,  during 
■which  he  paid  to  the  fdid  BcriUy  two  years  intercft,  which 
•was  all  the  inrereil  Bailey  received  after  the  purchafe.  He 
never  paid  ofv  the  faid  mortja^ie  money;  and  in  the  year 
J784  he  delivered    up  the  pofTeffion  of  the  faid    preniifes 

to  the  faid  Bailey. Addles  argued,  that  the  value  of  the 

eftate  purchafed  by  the  pauper  was  mare  than  fufficient  to 
Satisfy  the  words  of  the  Itatute  9  G.  I.  c.  7.  for  it  is  fiated, 
•that  the  jsauperontraiftrd  for  the  purchafe  of  the  efiate 
€or  39  1.  The  value  then  being  fufficicnt.,  and  the  money 
hona  fide  paid  to  the  vendor,  it  is  fuiScient  if  he  be  iatif- 
'fied,  whether  by  payment  at  the  tim.e  by  a  debt  liquidated^ 
or  by  any  other  mode;  the  manner  in  which  the  money 
is  paid,  is  perfeilly  immaterial.  And  he  cited  the  K.  v. 
Siockland^  K.  v.  Tedfo<d,  and  the  K.  v.  Dunchurck.-^ 
Bu> rough  contra  was  flopped  by  the  court,  who  faid  the 
only  queftiori  was.  Whether  the  purchafe  made  by  the 
ipauper  was  in  fadl  of  the  value  of  30  I  iona  fide  paid.  It 
is  not  even  pretended  that  the  fum  of  30  1  has'l)een  paid  at 
all,  but  on  the  contrary  no  more  than  7  I  17  s  6d,  for  the 
pauper  only  purchafed  the  intcrcft  of  the  mortgagor  fubjedt 
•to  the  mortgage.  Now  the  e(tate  was  mortgaged  for  ;ji}9 
therefore  the  mortgagor's  intercfl  fuhjeift  to  that  was  only 
7  1  17s  6  d,  vi'hich  was  the  whole  of  the  pauper's  purchafe. 
The  eftate  having  been  mortgaged  f  r  32 1,  the  inttant  the 
mortgagee  got  into  polkffioii,  he  might  have  gained  a  fcttie- 
nentupon  it;  if  lo^  the  mortgagee  was  a  purchafer  fur  32I, 
and  the  pauper  only  purchafed  fubject  to  that  charge  ;  had 
the  purchafe  money  been  bona  fide  paid,  the  court  would  not 
iiave  enquired  how  the  purchafer  came  by  the  money,  nor 
whether  he  mortgaged  the  eftate  for  the  payment  of  it; 
that  might  be  a  queftion  of  fraud  for  the  confideration  of 
the  feflions;  but  in  order  to  confiituie  a  purchafe  withia 
^  G.  I.  the  fum   of  30  1    muft  not   only  be  paid  in  point 

■of  fdS,   but  muft  be  alfo  bona  fide  paid. Oruer  of  fef- 

iions  quafhed.      Cafi.  by  Dumf.  and  Eofi.      V.  2.   12. 

3.  That  a  perjcn  may  nai  be  rcvioved  from  his  oiva,  ali^o'  Perfon  not  re- 
tlOt  fettled  thereby.  moveable  fr«n» 

»—  111&  own 

A'l.   30  G.  2.   Aythrof  Reading  and  IVhite  Rooding.   TVil' 

iiatn  Gates^  hufb^nd  of  the  pauper  Hulannah  Gates^  being 

fettled  at  White  Rooding.,  went  awav  and  left  his  wife  and 

M  la  3  chii- 
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children.    Whereupon  fhe  and  her  children  went  and  li^'cd 
for  the  fpace  of  40  days,  without  her  hufband,  in  a  copy- 
hold tenement  of  her  hufl?and's  at  Jythrop  Reeding.     Two 
jiiflices  remove  her  to   U'h'ite  Rooding^  as  the  place  of  her 
hufband's  fettltment.     The  feffions,    upon  appeal,  qua(h 
that  order.     It  was  moved  to  quafh  ihe  order  of  fefTions  j 
and  argued  that  though  this  was  the  hufband's  own  eftate, 
yet  his  wife   and  children   might   be    removed   from   it; 
that  he  himfelf  could    not  have  gained  a  fettlement  upon 
the  faid   eftate  without   refidence   upon   it,  for  otherwife 
a  man   who  had  property  in  divers   pariflies   might  have 
different  fettlements   at  the  fame   time.       On    the  other 
hand,  it  was   admitted,  that   neither  the  wife  and   chil- 
dren,   nor  even   the  hufband   himfelf,    could    have  been 
removed    to    this   place,    where  the    huftaand    had   never 
refided  ;    but   it   was   infifted,  that   they    were  irremove- 
able  from  it,  as    they    were    inhabiting    upon   their  own 
eftate.     For   they  did   not  come  to  inhabit  there  as   in- 
truders or  vagrants,  but  to  refide  upon  their  own  ;  and  no 
perfons  can  be  removed  from  their  own,  be  the  value  ever 
io  fmall,  or  let  them  come  to   it  in  what  manner  foever. 
By  the  court:    There  doth  not  appear  any  difl!ent  of  her 
huftDand  from  her  going  there,  and  therefore  it  is  rather 
to  be  prefumcd  that  ^c\q  went    with  his  confent.      The 
huft>and's  fettlement  remains  as  it  was,   but  neverthelefs 
the  wife  was  not  removeable  from  his  eftate.     It  is  one 
thing  to  fay,  that  a  perfon  may  not  be  removed  ;  and  an- 
other, that  fuch  perfon  doth  not  gain  a  fettlement.     The 
huft^and  himfelf  v.'ould  not   have  been  removeable   from 
his  own,  if  he  had  gone  thither.     A  man's  right  to  refide 
upon  his  own  eftate  is  founded  on  Magna  churta^  which 
fays,  that  a  man  Ihal!  not  be  difTeifed  ot  his  freehold.     A 
wife  hath  a  natural  right  to  go  and    refide  upon  her  huf- 
band's  eftate.     If  ftje  had  gone  againft  her  hufljand's  con- 
fent, it   would  have  made  an  alteration.     And  the  court 
were  unanimous,  that  the  juftices  could   not  remove  her 
from  her  hufband's  property.     Bur.  Settl.  Caf.  412. 

E,  4  G.  3.  Leeds  and  Blackfordby.  Jofcph  Howe,  huf- 
band o{  Anne  Howe  the  pauper,  took  a  tenement  of  10  I 
a  year  at  Blukfordby,  and  refided  there  above  40  days. 
Afterwards  he  took  a  tenement  at  Leeds  of  above  iol  a 
year,  and  went  and  refided  there  for  above  40  days,  leav- 
ing his  wife  at  Blackfordby.  7'hen  he  returned  to  Black- 
fordby^ and  ftayed  with  bis  wife  there  27  days.  And  on 
his  leaving  her,  and  going  away  to  Leeds,  two  juftices 
remove  her  from  Blackfordby  to  LecdSy  as  to  her  place  of 
fettlement.    it  was  agreed,  that  her  fettlement  muft  folf- 

low 
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}ow  that  of  her  hufband  :  But  the  court  were  of  opi- 
nion, that  the  juftices  had  no  power  to  remove  her  from 
Blackfordby,  whilft  her  hufband's  intereft  there  fubfifted. 
The  hufband  himfelf  could  not  have  been  removed  from 
his  own  tenement  at  Biackfordby,  the  leafe  whereof  was 
unexpired.  And  if  they  could  not  have  removed  the  man 
himfelf  from  his  own,  it  follows  that  they  could  not  re- 
move his  wife  fo  long  as  it  remained  his.  Burrow's  Settl, 
Caf.  524.      Black.  Rep.  466. 

4,  How  far  a  certificate  pcrfon  [hall  gain  a  fetthmmt  by  an 'Whether  a  cer- 
ejiaie  of  his  owriy  notvuith/landinv  the  above-faid  ftatute  of  the  t'fi"te  perfon 

O&IOW  maygainafet. 

^  %,  V^  tlement  by  rs- 

E.  5  G.  Burdear  and  Eaftwoodhay,  Abraham  Hacket  Tiding  on  his 
comes  with  a  certificate  into  the  parifti  of  Eajiwoodhay^^'"^^^*^^* 
and  afterwards  marries  one  Sarah  Smith.  Her  father  fur- 
renders  to  her  a  copyhold  eftate  of  20s  a  year,  and  fo  the 
hufband  had  it  in  her  right.  By  the  court:  The  man 
has  gained  a  fettlement  in  Eaflwoodhay ;  for  a  man  cannoc 
be  turned  out  of  his  own,  be  it  never  fo  fmall.  And  by 
Fortefcue  J.  The  party  here  could  not  be  removed  :  And 
not  removeable,  and  gaining  a  fettlement,  are  the  fame 
thing.  Then  it  was  objected,  that  the  perfon  being  a 
certificate  perfon,  he  gains  no  fettlement,  unlefs  he  rents 
a  tenement  of  lol  a  year,  or  exercifeth  an  annual  office; 
and  that  ftatute  being  an  explanatory  ai^,  is  not  itfelf  to 
he  explained,  and  confequently  cannot  be  taken  farther 
than  the  words.  But  by  the  court:  This  is  not  an  ex- 
planatory adt,  but  a  new  law,  and  muft  therefore  receive 
a  liberal  conftrudtion.  The  exceptions  in  the  ftatute 
prove  this  cafe,  being  a  cafe  more  reafonable  than  either 
that  are  there  mentioned;  and  the  parliament  never  in- 
tended to  put  a  certificate  man  in  a  worfe  condition  than 
another  perfon.  Caf,  of  S»  I2I.  S:r.  163.  Burrow's 
SetiL.  Caf.  221. 

[Note,  where  it  is  faid  all  along  throughout  this  courfe 
of  fettlements,  that  a  perfon  not  removeable  for  40  days 
thereby  gains  a  fettlement:  this  is  to  be  unuerftood  with 
refpedi  to  the  particular  inftance  only  then  fpolcen  of:  For 
it  is  by  no  means  univerfally  true,  that  every  perfon  who 
refides  40  days  unremoveable  doth  become  thereby  legally 
fettled.  A  fervant  not  removeable  for  40  days,  gains  no 
fettlement  unlefs  he  ferves  out  his  year  :  A  bajtard^  with 
its  mother  for  nurture  for  40  days,  doth  not  thereby  ac- 
quire any  new  fettlement :  So  a  wife  refidlng  upon  the 
hufband's  eftate:  So  a  certificate  perfon ^  or  one  refiding  on 
^  ^urcbafe  mder  the  value  of  30 1  and  not  actually  charge- 
M  m  ^  able. 
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able,  th'ugh  they  are  irremoveable,  yet  by  fuch  refidence 
they  acquire  no  fettlemenr.] 

H.  31  G.  1.  Celd  /fjhton  and  TVoodcheJler,  Cafe  ftated 
for  the  opinion  of  the  court;  In  ''July  1725,  Daniel  Har- 
rijon  and  Mary  his  wife,  and  IViliam  their  fon,  went  with 
a  certificate  from  lVo)dJje/ler  to  Cold .rljhion.  They  all 
lived  in  the  parifli  of  Cold  Afrton  from  July  1 7 25,  till 
about  Chri/lmas  1 7 28,  at  which  time  IViUiam  Fido  the 
father  of  the  faid  Alary  died  inteftate,  leaving  the  faid 
Adary  his  daughter  and  five  other  children,  and  being  at 
the  time  of  his  clC'-th  poiiefied  of  and  intitled  to  a  tene- 
ment and  two  acres  and  an  half  of  land  of  the  yearly 
value  of  6  1  17  s  in  Cold  JJJoton,  for  the  remainder  of  a 
term  of  89  years,  determinable  on  the  death  of  himfelf 
and  the  (z.; A  Mary  his  daughter.  Upon  the  death  of  IVil- 
liam  Fido^  Da^uel  Harrifon  and  Mary  his  wife  and  IVilliam 
their  f.>n,  who  was  then  about  five  years  eld,  entrcd 
upon  and  took  poiiefiion  of  the  faid  tenement  and  land, 
and  Dauul  Harrifcn  and  Mary  his  wife  have  lived  in  and 
occupied  the  fame  ever  fince,  till  the  removal  by  the  or^ 
der  now  api-ealed  againft.  But  no  adminiftration  of  the 
goods  or  perfonal  efFecfts  of  JVilliam  Fido  was  ever  granted 
10  the  f^id  Dart  I  hlarrifon  and  Mary  his  wife,  cr  either 
of  them,  or  to  any  other  perfon.  jyiU'a?n  Harrijon  lived 
with  his  parents  Daniel  and  Ma'y  Hanijon  in  the  faid 
tenement  till  about  1748,  when  he  married  the  pauper 
Mary  (by  whom  he  had  the  four  childrien  removed); 
and  afier  his  marriage,  he  and  his  wife  Mary  lived  in 
the  pairlh  of  Cold  JJlnon  fcparate  and  apart  from  the  fa'd 
Daniel  Harrijon^  until  the  time  of  the  death  of  the  faid 
Williom^  which  was  in  the  year  1755.  yliisr)' the  widow 
of  IViiliam  Hanifon,  and  her  four  children,  having  after 
the  death  of  the  faid  JVilliam  become  aftually  chargeable 
to  the  parifh  of  Cold  J/lH:n,  were  removed  by  order  of 
l^yo  jufiices  to /^^<7Ct:/c7;^^r  which  had  granted  the  certifi- 
cate. Upon  aj^peal,  the  fedions  qu.iflied  the  order,  and 
flated  the  above  cafe;  which  being  removed  by  ceriiorari^ 
it  was  moved  that  the  order  of  feflions  might  be  quafhed. 
There  were  two  queftions ;  i.  Whether  Daniel  Harrifon 
the  father  acquired  any  fettlement  different  from  that  to 
which  he  was  intitled   by   the   certificate?     2.    Whether 

if  fo,  the  fon  gained  a  derivative  one? Lord  Manf- 

jield  Ch.  J.  As  to  the  fiift  queftion,  the  cafe  of  a  certifi-^ 
rate  man's  gaining  a  fettlement  by  refiding  on  his  own 
eftate,  is  precifely  the  fame  as  that  of  a  common  perfon  not 
under  a  certificate,  and  arifes  by  conftru6lion  3  for  it  is  not 

within 


I&ODJ*     (Settlement  by  eftate.^  553 

within  the  words  of  the  S  ^  g  IV.  which  fpeaks  only  of 
jerving  an  annual  office,  and  renting  lol  a  year.  But 
jt  Tiding  on  a  man's  own  eftate  was  confidered  as  a  ftronger 
cafe  tnan  the  cafual  property  acquired  by  renting,  '-"'caufe 
he  has  a  (etilement  on  tre  ftatute  of  the  13  ^5"  14  C,  2. 
not  by  the  words,  but  on  the  principle  that  he  cannot  be 
removed.  This  conftru6lion  being  made  upon  the  reafon, 
gives  a  greater  latitude  to  the  principle  on  which  the  con- 
ftru(f^ijn  IS  founded  ;  and  therefore  a  man  who  refides  on 
his  own  eftate,  though  of  ever  fo  fmall  a  value,  is  irre- 
moveable:  And  this  holds  equally  in  the  cafe  of  a  certificate 
perfon,  who  gains  a  fettlea'cnt  if  after  he  comes  in  by  cer- 
tificate he  is  under  fuch  circumftances  as  by  his  property  he 
cannot  be  re  uoved.  Whether  in  this  cafe  Daniel  Harrifon 
had  fuch  a  property  in  this  leafehold  eftate  when  he  firft 
eif.red  upon  it,  is  a  queftion  that  need  not  now  be  deter- 
mined. What  1  ground  my  opinion  upon  is,  that  he  has 
acquired  by  the  length  of  pofTeflion  fuch  a  right  as  he  was 
not  removeable  from.  Fcr  the  ftatute  of  limitations  doth 
not  operate  by  way  of  barring  the  remedy  only,  but  it  gives 
a  right.  He  may  bring  an  ejectment  after  20  years  pofTef- 
fion  ;  and  no  pc'rfon  could  have  recovered  ajjainft  him,  be- 
caufe  fuch  perfon  was  out  of  pofTeflion  all  the  time.  I 
except  the  cafe  of  landlord  and  tenant;  for  there,  the 
pofTeffion  of  the  tenant  is  that  of  the  landlord.  This  pof- 
Teffion  gives  a  title  from  which  the  parifh  officers  could  not 
remove  him,  nor  the  next  of  kin.  In  the  cafe  cited.  Far- 
ringdoTj  and  JVidwotthy^  they  hi^d  been  fatisfied  their  Thares; 
and  here,  if  they  have  not  controverted  it  for  fuch  a  length 
of  time,  itio  to  be  fuppofed  they  have  given  up  th^t  right. 
If  the  cafe  had  turned  oo  the  general  queftion,  Whether  the 
next  of  kid  gains  a  Tettlement  without  adminiftration  ?  I 
fhould  have  defired  time  to  coniider  of  it,  and  the  cafes 
cited.  There  is  a  material  difference  between  the  party's 
being  fole  next  of  kin,  and  where  in  common  with  others, 
as  in  this  cafe;  for  where  one  is  the  Tole  next  of  kin,  he 
has  the  undoubted  right  to  adminiftration.  In  general,  it 
is  of  more  confequence,  that  the  law  with  regard  to  the 
poor's  fettlements  fhould  be  certain,  than  what  the  deter- 
mination is  as  to  the  particufar  cafe  in  queffion.  As  to  the 
fecond  point,  of  a  derivative  fettlement  to  the  fon  ; — the 
word  emaTicipation  is  a  loofe  term  in  our  law,  efpecially  ia 
the  matter  of  fettlements,  and  is  ufed  in  the  books  without 
affixing  any  precife  idea.  Indeed  it  is  a  term  borrowed 
from  another  law,  and  not  properly  applicable  to  ours. 
The  rule  I  take  to  be  this:  Children  are  intitled  to  the 
ilettiement  of  ihc-ir  father,  till  they  have  acquired  another. 

Ai 


554  j^OOU     (Settlement  by  eftate.) 

As  to  the  diftinftion  made  at  the  bar,  that  the  fon  fliall 

not  derive  a  new  fettlement  from  his  father,  becaufe  it  was 
acquired  by  the  father  himfelf  after  the  fon  had  left  him; 
this  might  be  material  were  the  fact  fo,  but  it  is  not 
Hated  here  to  fay  that  was  the  cafe,  or  that  he  left  his 
father  (o  as  to  change  his  derivative  fettlement.  It  is 
ftated,  that  he  lived  20  years  with  his  father  in  this  tene- 
ment, or  at  leaft  very  near  it,  and  we  cannot  intend  that 
he  did  not. — Mr.  juftice  Denifon  was  of  the  fame  opinion, 

(Mr.  juftice  Fojier  being  abfent.) Mr.  jufl;ice  IVilmot: 

As  to  the  father;  I  do  not  think  it  material  to  fay  any 
thing  about  the  adminiftration.  Had  the  cafe  turned  upon 
that,  it  would  have  deferved  confideration.  If  it  be  a 
matter  already  fettled,  1  (hall  be  for  adh'=ring  to  the  rule 
(Stare  deafis),  which   is  a  right  rule,  and  more  efpecially 

in  the  poor  law. PolVeflion  by  wrong  gives  a  title  upon 

an  ejcdment  againft  the  legal  owner.  Here  is  a  legal  title 
without  adminiftration  :  After  fuch  a  length  of  pofleflion, 
one  would  be  inclined  to  prefume  as  much  as  poUible. 
Now  here  it  is  poflible  that  Daniel  Harrifon  and  his  wife 
mio^ht  have  fome  grant  or  affignment  from  IVtUiam  Fido  in 
his  lifetime  ;  or  fome  other  regular  and  rightful  title  to 
the  pofleffion  which  they  took  of  this  tenement.  So  that 
their  pofleffion  might  poflibly  have  been  a  rightful  one. — 
It  would  be  too  nice  to  be  computing  days,  to  fee  whether 
the  fon  was  with  his  father  a  day  over  or  under  20  years. 
I— And  the  order  of  feflions  was  affirmed.  Burrow's  Settl. 
CaJ.  444. 

E.  18  G.  2.  Stamfiddznd  Spotland.  If  an  eftate  defcends 
to  a  certificate  perfon,  it  gains  him  a  fettlement,  becaufe 
it  is  by  operation  of  law,  and  not  by  an  a6l  of  his  own  ; 
and  as  the  ftatute  hath  been  laid  open  in  cafes  of  defcents, 
it  ought  to  be  fo  in  cafes  of  purchafes.  And  by  Lee  Ch.  J. 
the  ftatute  of  the  8  b'  9  IV.  hath  received  a  liberal  con- 
ftruftion  ;  and  hath  been  held  to  gain  a  fettlement,  both 
in  defcents,  and  devifes,  and  purchafes.  On  the  134s' 
14  C  2.  the  conftrudion  has  been,  that  let  the  value  be 
what  it  will,  a  perfon  cannot  be  removed  from  his  own  ; 
and  it  feems  to  be  the  fame  upon  the  certificate  ad  j  for  if 
he  is  not  removeable  within  the  13  iS  14  C.  2.  he  is  not 
removeable  on  the  certificate  adl,  i  SeJ/l  C.  316.  Bur- 
row's  Settl.  Caf.  205. 

ii/.  32  G.  2.  Shcn/ionznd  Jid ridge.  The  wife  of  Ifaac 
Green,  a  certificate  man,  had  an  eftate  devi/ed  to  her  for  life 
by  her  father ;  upon  which  Cne  and  her  hufband  cntred, 
and  lived  thereupon  for  above  fix  months.  By  the  court : 
J/aac  hereby  gained  a  fettlement,  notwithftanding  the  cep- 
tificate,     Bunoiui  Settl,  dj/.  468. 

r.i6 
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y.  16  G'.  2.  DedMngton  zx\d  Duns  Tezv.  A  certificate 
tmn  purchafed  a  houfe  for  42  1,  lived  in  it  many  years, 
then  fold  it,  and  becoming  chargeable  was  fent  back.  Ic 
was  infifted,  that  the  9  Cff  10  fK  c.  I'l.  faying,  a  certifi- 
cate man  Jhall  gain  ajettlemeut  by  no  a5l  ivhatfoever,  unlefs  the 
taking  10  1  a  year,  or  ferving  an  annual  office^  this  man, 
rotwithftanding  the  purchafe,  might  be  fent  back  :  and  it 
was  faid  to  differ  from  the  cafe  of  Burclear  and  Eaftw'jod- 
hay^  where  the  furrender  of  a  copyhold  to  the  certificate 
man's  wife  was  held  to  gain  him  a  fettlement ;  becaufe 
there  it  was  not  his  own  aiSt  (as  this  purchafe  is)  but  it 
came  to  him  by  operation  of  the  law.  But  the  court  did 
not  think  this  a  fufficient  diftindion,  and  faid  a  purchafe 
was  in  its  nature  an  excepted  cafe;  and  his  felling  it 
afterwards  made  no  alteration.  iS/r.  1193.  BurrovSs 
Settl.  Caf.  220. 

H.  6  G.  Ivinghoe  and  Stonebridge.  A  certificate  man 
made  a  purchafe  in  Stonebridge,  and  his  apprentice  lived 
with  him  for  above  40  days  upon  the  purchafed  eftate 
there:  And  by  the  court.  The  apprentice  thereby  gained 
a  fettlement;  for  when  a  certificate  man  maketh  a  purchafe, 
he  immediately  ceafeth  to  be  there  in  nature  of  a  certifi- 
cate man,  and  becomes  a  fettled  inhabitant,  and  confe- 
quently  his  apprentice  with  him.     Sir.  266. 

T.  21  G.  3.  Hadenham  zr\6  Wivelingham.  Robert  Bit' 
tany,  late  hufband  of  the  pauper  Mary  Bittany,  came  with 
a  certificate  from  Haderiham  to  Wivelingham,  where  one 
Elizabeth  Bittany  by  her  will  devifed  her  eftate  at  IViveling^ 
ham  to  truftees  to  be  fold,  and  the  money  arifing  from  the 
fale  thereof  to  be  divided  between  the  faid  Robert  Bittany 
and  three  daughters  of  William  Bittany.  They  all  agreed 
among  themfelves,  that  Robert  fhould  have  the  real  eftate, 
and  the  three  daughters  of  JVilliam  the  perfonalty  amongft 
them,  whereupon  the  truftees  conveyed  the  faid  real  eftate 
to  Robert ;  who  entred,  and  refided  thereupon  feveral  years. 
The  queftion  was,  whether  this  refidence  of  Robert  was 
fuch  a  refidence  upon  his  own  property  as  would  difcharge 
the  certificate,  and  gain  a  fettlement.  It  was  admitted, 
that  refidence  on  an  eftate  in  which  a  man  has  only  an 
equitable  intereft  is  fufficient ;  but  it  was  infifted,  that 
Rcbert  had  taken  no  intereft  of  any  kind  in  the  lands  by  the 
will,  neither  legal  nor  equitable.  He  had  only  a  right  to 
call  upon  the  truftees  \;o  fell  the  eftate,  and  diftribute  the 
money  arifing  from  the  (ale.  On  the  other  hand  it  was 
argued,  that  Robert  had  clearly  an  equitable  title  under  the 
will ;  all  the  parties  had  agreed  that  the  truftees  fhould 
not  fell  3  and  that  it  is  clearly  fettled,  that  a  refidence  on 
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onc*s  owii  ellute,  com'Pg  either  by  defcent  or  deviTe, 
whether  the  legal  interefl-  is  coupled  with  the  equitable  or 
not,  and  v^hatcver  the  value  is,  will  ga^n  a  fettlement,  and 
difcharge  a  certificate.  Lord  Mamf.ild  mentioned  the 
cafe  of  Roper  and  Radclyffe^  to  (hew,  that  a  devifee  of  the 
furplus  arifing  from  the  fale  of  lands  after  payment  of  n'ebts 
and  legacies,  has  an  equitable  intereft  in  the  lands  them- 
fclves,  it  being  in  his  cption  to  pay  the  debts  and  legacies, 
and  k'.ep  tlie  land,  IViiLs  J.  faid,  the  fame  queftion  as  in 
this  cafe  had  occurred  in  the  cafe  of  Natland^  which  was 
referred  to  h\v.  juftice  Gould  on  the  circuit,  who  decided 
that  a  fettlement  was  gained;  and  that  his  opinion  had 
bien  aftet'vards  recognized  by  the  court.  And  in  the 
prefent  cafe,  tne  court  were  unanimous,  that  Robert  here- 
by vacated  the  ccriificate,  and  confequently  gained  a  fet- 
tlement.     Douglas,   738.      Cal.  C'jf.    121. 

Prr?'cnceae-  5.   How  far  nf.dence  upon  a  man  i  oiin  ejlate  is  necejfary 

"^^■■^'''^'  io  ya'in  him  a  Jelthment. 

H.  8  If/.  Riflip  and  Harro^K  %  Holt  Ch.  J.  Having 
Jand  in  a  pariih  will  nut  make  a  fettlement,  but  living  in 
a  parish  where  one  has  land,  will  gain  a  fettletnent  with- 
out notice  ;  lor  the  adt  never  meant  to  banifh  men  from 
the  enjoyment  of  their  own  lands.     2  Salk.  524. 

M.  8  G.  Wohy  and  Hniton  Blcwet,  A  perfon  fettled 
at  Hinion  Bleiiet  had  an  elfate  defcended  to  him  in  IVokey  ; 
whereupon  the  jufticcs  fend  him  thither  as  to  the  place  of 
his  Idft  kttlement.  But  by  the  court :  The  order  muft 
be  quaflied ;  for  it  is  no  fettlement  nor  inhabitation, 
thouah  if  he  fhould  no  thither  he  could  not  be  removed  : 
it  may  be  a  great  injury  to  fend  him  away  from  a  good 
trade  at  Hinton  B'ewct^  to  perhaps  half  an  acre  of  land, 
"wherein  he  has  but  a  term.     Str.  476. 

M.  25  G.  2.  If/e/i  Shefcrd  and  Baydon,  John  Bird 
came  into  JVc/i  Shefford  with  a  certificate  from  Baydon, 
During  his  ftay  at  (Veji  Sli^fford^  he  became  beneficially 
intitled  to  a  leafehold  eftate  of  14I  a  year  there,  determin- 
able upon  his  own  life.  Upon  which  he  entred  on 
Nov.  17th,  and  continued  in  poflefiion  till  the  15th  of 
December  following,  being  28  days  only,  when  he  died. 
By  the  court :  In  all  cafes,  whether  of  ownerfhip  of 
land,  or  renting  10 1  a  year,  a  refidence  of  40  days  is 
necefiary.  And  the  cafe  of  MtvJJey  and  Grandborough 
was  cited  as  a  cafe  in  point ;  in  which  it  was  holden  by 
the  court,  that  any  perfon  who  has  an  eftate  of  his  own, 
either  freehold,  copyhold,  or  a  beneficial  term  for  years, 
by  a£l  of  law  (as  by  defcent,  marriage,  executorfhip,  or 
aJminiftratioo)  may  dwell  upoa  it  as  his  own,  and  he  is 
14.  not 
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not  removeable  ;  and  gains  a  fettlen^ent  if  he  continue  40 
days,  tho'  under  10  1  a  year.  But  he  muft  abide  40  days. 
And  neither  he  nor  his  can  be  removed  to  it  from  any 
other  place,  unlefs  he  fhal!  have  refided  40  days.  Burrow's 
Settl.   Caf.   307. 

^.  8  G.  2.  ^.  and  5/.  Mary  BerUamJfcad.  The  huf- 
band  ran  away,  and  it  was  not  knov/n  whether  he  was 
alive  or  dead  ;  in  the  mean  time  the  wife  had  a  houfe  d°- 
vifed  to  her  in  Noribchurcb^  and  fhe  and  her  children  went 
to  live  there.  The  queftion  was,  Whether  hy  continuinj^ 
therein  40  days,  they  gained  a  fettlement  ?  The  court 
feemed  trt  be  of  opinion,  fince  it  was  not  knov;n  that  the 
hufband  was  dead,  he  muft  be  fuppofed  to  be  aiive,  and  in 
that  cafe  that  the  wife  could  not  gain  a  fettlement  for  her- 
felf,  but  muft  follow  the  hufoand's  fettlement ;  and  that  the 
hufband  having  not  refided  40  days  at  Northchurch  in  the 
faid  houfe  unremovable,  he  bath  gained  no  fettlement  there, 
2  Sef.  C.  182. 

But  refidence  upon  ih^  fame  eftate  is  not  ncccflary,  ppo- 
▼ided  the  refidence  be  within  the  parifli.  As  in  the  cafe 
of  Sowton  and  Sydbury,  E.  12  G.  2.  A  perfon  who  lived 
with  his  family  at  S'iwton^  having  an  eftate  at  Sydbury^  ^ 
which  the  tenant  ga\'e  up,  went  thither  and  lodged  in  an 
alehoufe  as  a  guefl,  without  having  any  certain  roon^  there, 
and  ftaid  from  November  till  Aprll^  but  fometimes  v.'ent  $0 
Sowton,  where  his  children  and  family  were,  and  to  other 
places  as  his  occafions  required,  pofl'eifed  arul  managed  hrs 
eftate,  by  repairing  fences,  hoeing  turnips,  and  the  like. 
The  queRion  was,  Whether  fuch  inhabiting,  and  not  upur^ 
the  effate,  would  gain  a  fettlement  ?  And  the  court  were 
©f  opinion  it  would,  and  that  \t  made  no  difE^rence  whether 
it  were  in  his  own  houfe  or  in  aji  alehoufe;  for  being  ia 
the  fame  parifh  he  could  not  be  removed.  2.  Seff,  C.  150. 
J9  F^iner.  374.      Burrow's  Settl.  Caf.  125. 

Alfo  it  is  not  rKceflary  that  fuch  refidence  fhould  he  f>r 
4«  days  together.  Thus  in  the  fame  cafe  of  Sowton  and 
SySury,  the  queftion  was  moved.  Whether,  fince  he  did 
Slot  refide  there  for  40  days  together,  but  for  more  than 
40  days  in  the  whole,  fuch  refidence  fhould  gain  a  fettle- 
ment? And  by  the  whole  court ;  It  is  not  necefiary  upon 
the  ftatute,  that  the  refidence  fhould  be  40  days  fucceflive- 
Jy.  2  Sejf.  C.  150.  Jndr.  245*  ^9  ^'«.  274«  Bur, 
Settl.  Caf.  125. 

And,  T,  13  G.  2.  St.  Nvotl's  and  St.  Cleere.  Nhholai 
Penquite  the  pauper  was  born  at  St.  Cleere  ;  afterwards  he 
gained  a  fettlement  at  St.  Nyott'sx  and  from  ihence  re» 
turned  to  St.  Cleere,  and  lived  there  with  his  nioiher,  on  a 
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tenement,  in  part  of  which  he  had  an  eftate  of  freehold 
and  inheritance,  and  of  which  he  was  feifed  in  common 
together  with  his  mother  and  fifters.  He  worked  there 
as  a  day  labourer,  and  lodged  fometimes  on  his  own  eftate 
and  fometimes  in  other  places  where  he  worked  in  the  faid 
parilh  of  St.  Cleere^  and  at  other  times  in  other  parifhes 
adjoining;   but  did  not  live  and  refide  on  his  faid  eftate  in  ^* 

5/.  Cleere,  or  in  the  parifli  of  St.  Cleere,  by  the  fpace  of  40 
days  together  at  any  one  time,  between  his  leaving  St* 
Nyott's  and  felling  his  eftate  in  St.  Cleere  (which  was 
about  three  years  after  his  returning  to  St.  Cleere),  By  the 
court :  This  depends  on  the  ftatute  of  the  13  6f  14.  C.  2. 
which  diredts  the  fending  a  pauper  to  the  place  where  he 
was  laft  legally  fettled  for  the  fpace  of  40  days.  But  this 
man  continued,  ofFand  on,  for  more  than  40  days.  And 
it  is  not  necefTary  that  he  (hould  have  refided  there  40 
days  together.  He  was  irremoveable  from  St.  Cleere  for 
above  40  days ;    and  that  is  fufficient.     Bur.  Stttl.  Caf. 

Conclufion.  AND  novir  upon  the  whole,  having  gone  through  this 

fubjedl  of  fettlementsi,  and  I  hope  with  fome  perfpicuity 
and  exaitnefs ;  the  firft  rcfledion  which  will  arife  in  the 
mind  of  every  reader,  I  think,  will  be,  to  admire  the  fub- 
tilty  of  human  wit.  It  was  the  obfervation  of  a  wife  king 
of  Ifrael\oug  ago,  that  God  made  man  upright,  but  they 
have  fought  out  many  inventions.  A  ftranger  to  our  laws 
would  not  readily  conjeiiiure,  how  many  doubts  and  knotty 
difficulties  have  been  formed  upon  the  conftrudlion  of  one 
(hort  acl  of  parliament,  and  one  fingle  claufe  of  that  one 
fhort  a6^,  and  which  upon  the  face  of  it  doth  not  appear  to 
carry  anv  confiderable  difficulty. 

The  next  thing  that  occurs,  is  to  reverence  the  wifdom 
of  the  court  of  king's  bench,  in  clearing  up  thofe  difficul- 
ties, and  eftablifhing  the  fenfe  of  the  law  upon  folid  and 
firm  grounds;  whofe  determiinations,  although  they  are 
rot  a  law  in  themfelves,  yet  they  are  the  beft  and  fureft  ex- 
pofition  of  the  law;  being  made  by  perfons  of  diftinguifhed 
abilities,  educated  and  exercifed  in  the  profeflion  of  the 
law,  after  aroument  by  able  counfel.  Which  advantages 
are  not  ordinarily  to  be  expected  at  a  quarter  feffions.  So 
that  the  law  feems  now  to  be  well  fettled  as  to  thefe  mat- 
ters;  and  cnnfequently  the  dif|)utes  about  fettlements  can- 
not fo  much  arile  from  the  uncertainty  of  the  law,  as  from 
the  uncertainty  of  the  facis  upon  that  law  :  And  this,  front 
the  nature  of  the  thing,  muft  always  be  uncertain,  as  de- 
pending upon  the  teftimony  of  witnelies,  and  thofe  alfofor 
ihc  moft  pnrt  of  the  meaneft  of  the  people. 

There 
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There  hath  been  alfo  another  caufe  of  much  altercation, 
upon  appeals  againft  orders  of  removal,  which  arifes  from 
fome  defedl  in  thofe  orders  themfelves ;  or  from  fome  er- 
ror in  the  method  of  proceeding  in  relation  thereto :  Which 
comes  next  to  be  confidered* 


III.  Of  removals. 

7,    Order  of  removalin general, 

it.  Order  of  removal  of  a  certificate  perfon» 

Hi,  Appeal  againft  the  order  of  removal. 

7.  Order  of  removal  in  general. 

The  flatute  of  the  13  ^  14  C  2.  c.  12.  which  hath 
been  fo  often  canvafled  in  treating  concerning  fettlements, 
is  not  yet  to  be  dlfmiflcd  by  us,  but  will  appear  again  un- 
der this  head,  in  a  new  and  quite  different  light ;  as  being 
that  upon  which  all  the  orders  of  removal  are  or  ought  to 
be  eftabliflied.  And  in  this  view,  there  have  been  as  many 
cafes  adjudged  upon  it,  as  in  the  other,  although  not  alto- 
gether in  fo  great  a  variety. 

In  treating  of  this  fubjed^,  we  will  firfl  fet  forth  thefta- 
tutes:  Then  the  eftablifhed  form  of  an  order  of  removal 
thereupon  :  And  then  take  the  fame  in  pieces  orderly  and 
diftindiiy,  thereby  ^o  difcover  the  feveral  {helves  and  rocks 
upon  which  numberlefs  orders  have  been  fhipwrecked. 

It  is  true,  the  ftatute  of  the  5  G.  2.  whereby  errors  ia 
point  of  form  may  be  amended  at  the  feflions,  hath  in  fome 
fort  remedied  thefe  defe£ts ;  but  that  it  may  appear  how 
fuch  errors  are  to  be  amended,  and  as  it  will  be  better  if 
the  order  be  fuch  as  fhall  need  no  amendment,  and  as  it  ftill 
remains  a  doubt  upon  that  ftatute,  what  fhall  be  deemed 
matter  of  form,  and  what  fhall  be  deemed  of  the  fubftance 
of  the  order,  this  method  is  not  the  lefs  to  be  purfued  upon 
that  account. 

By  the  13  b*  14  C.  2.  c.  12.  it  is  enaded  as  follows: 
Whereas  by  reafon  of  Jome  defeils  in  the  law,  poor  people  are 
not  reflrained  from  going  from  one  parijh  to  another^  and  there- 
fore endeavour  to  fettle  themfelves  in  thofe  parijhes  where  there 
is  the  beji  Jiock,  the  largeji  commons  or  -wa/ics  to  build  cottages, 
and  the  mofi  wood  for  them  to  hum  or  defiroy,  and  when  they 
have  ^nfumed  it,  then  to  another  pariJJ),  and  at  lojl  become 
rogues  and  vagabonds  ;  it  is  ena^ed,  That  it  fljall  he  lawful, 
upin  complaint  made  by  the  churchwardens  or  ovirfeers  of  the 
12,  posr 
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poor  of  any  parijh,  to  any  juftice  of  the  feace^  within  40  days 
after  any  fuch  perfon  coming  Jo  to  fettle  in  any  tenement  under  the 
yearly  value  of  10  1,  for  ar.y  two  jufticei  of  the  peace  (one 
uhereof  ii  of  the  quorum)  if  the  divifon  where  any  perfon  that 
is  likely  to  become  chargeable  to  the  par  if)  fhall  come'to  inhabit  ^ 
by  their  warrant  to  remove  and  convey  fuch  perfon  to  fuch  pa- 
rifh  where  he  was  lafl  legally  fettled^  unlefs  he  give  jufficient 
fecurity  for  the  dif charge  of  the  f aid  par  if}  ^  to  be  allowed  by 
the faid  juf  ices.     f.  i. 

And  if  fuch  perfon  fhall  refufe  to  go^  or  fliall  not  remain  in 
fuch  parifh  where  he  ought  to  be  fettled,  but  Jhall  return  of  his 
own  accord  to  the  parift>  from  whence  he  was  removed,  one 
jufiice  may  fend  him  to  the  houfe  of  corre5iion,  there  to  be  pw 
niflied  as  a  vagabond,  f.  3.  And  by  the  17  G.  2.  c,  5. 
All  perfons  who  jhall  unlawfully  return  to  fuch  parifh  or  place 
from  whence  they  have  been  legally  removed  by  order  of  two 
jufiices^  without  bringing  a  certificate  from  the  parifh  or  place 
whereunto  they  belongs  fhall  be  deemed  idle  and  diforderly  per- 
fons \  and  any  one  jufiice  may  commit  them  (being  thereof  con- 
viSled  before  him,  by  his  own  view,  or  by  their  own  confefjicrij 
or  by  the  cath  of  one  credible  witnefs)  to  the  houfe  of  corre/^ion^ 
there  to  be  kept  to  hard  labour  for  any  time  not  exceeding  one 
month.     (.  I. 

And  if  the  churchwardens  and  overfeers  of  the  parifh  to 
•which  he  fjull  be  removed,  refufe  to  receive  fuch  perfon,  and 
to  provide  work  for  him,  as  ether  inhabitants  of  the  parifh  ; 
any  jufiice  of  that  divifion  fhall  bind  any  fuch  officer  in  whom 
there  fi) all  be  default  to  the  affvzes  or  Jeffions,  there  to  be  in- 
diuledfor  his  contempt  in  that  behalf.     13  &  14  C.  2.  c.  12. 

And  by  the  3  TV,  c.  1 1.  If  any  perfon  be  removed  by  vir- 
lue  of  this  a£i,  from  one  county,  riding,  city,  town  orpcratey 
or  liberty,  to  another,  by  warrant  of  two  jifiices  ;  the  church' 
wardens  or  overfeers  of  the  poor  of  the  parifh  or  town  to  which 
the  faid  perfon  jhall  be  fo  removed^  are  required  to  receive  the 
faid  perfon  :  And  if  he  or  they  fall  refufe  fo  to  do,  fuch  perfon 
fo  offending  fhall  (on  proof  thereof  by  the  oath  of  tiuo  witmffes 
before  one  juf  ice  of  the  place  to  which  the  perjon  fhall  be  re- 
moved)  forfeit  for  each  r.ffence  5  1,  to  the  ufe  of  the  poor  of  the 
parifh  or  town  from  which  fuch  perfon  was  removed,  to  be  levied 
by  dif.refs,  by  warrant  to  the  confiable  of  the  parifh  or  town 
where  fuch  offender  dwells  ;  and  for  want  of  fufficient  difirefsy 
the  faid  jufiice  fhall  commit  the  offender  to  the  common  gaol  fer 
40  days,     L  10. 

Upon  complaint  made  by  the  churchwardens  or  overfeers  of 
the  poor  of  any  parifh  to  any  jufiice  of  the  peace}  By  thefe 
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V/ords  one  juftice  alone  hath  cognizance  of  the  matfer,  (o 
far  as  concerneth  the  complaint  only  :  and  by  virtue  there- 
of may  iffiie  his  warrant  to  brins;  the  party  before  him  ia 
order  to  his  examination  ;  or  he  may  ifTue  his  warrant,  to 
bring  the  p;irty  before  himfelf  and  another  juliice,  in  order 
to  hearing  and  determining  the  complaint ;  for  he  himfelf 
alone  cannot  hear  and  determine,  but  unly  bring  the  mat- 
ter into  the  courfe  of  being  heard  2nd  determined  by  two 
juftices  :  And  therefore  it  is  moft  ufual  for  the  two 
juftices  originally  to  ifliie  their  joint  precept  to  bring  the 
party  before  them  for  that  pur{>^e.  Neverthelefs,  if  the 
party  is  willing,  he  may  go  voluntarily  before  the  jufticts, 
at  the  jequeft  of  the  overfeers,  v/ithout  any  warrant  at 
all. 

The  form  of  which  warrants  or  precepts  aforefaid,  where 
they  are  requifite,  may  be  to  this  effect; 

Watrant  of  onejuftice  for  a  perfon  to  be  examined 
concerning  his  lettkmenr. 


M 


"Weftmorland.    <  To  the  conftable  of 


F 


O  R  A  S  M  U  C  H  as  complavit  hath  been  made  lefore  mt 
one  of  hii  majeiiy  s  jujlices  of  the  peace  in  and 


for  the  f aid  county^  by  the  churchvjardens  and  cverfers  of  the 

poor  of  the  parifl)  of in   the  county  nforejaid,  that  A. 

P.  hath  come  to  inhabit  in  the  Jaid  pari/}),  not  having  gained anv 
legal  Jettlement  therein^  7wr  prcduced  any  art  feat  e  oivnivghim 
to  be  fettled  elfewhere,  and  that  the  [aid  A.  P.  h  likely  to  be- 
come chargeable  to  the  j aid  parfi)  of Theje  are  there ' 

fore  to  require  you  to  bring  the  j  aid  A.  P.  htfore  me,  to  be  ex- 
amined concerning  the  place  of  his  lajl  legal  fcttlcment.  Here- 
in fail  ycu  not.     Given  under  my  hand  andfealthe ■  ■ 

day  of . 

Warrant  of  two  juftices  in  order  to  the  adjirdication." 
Weftmorland.    <  To • 

■pORASMUCH  as  complaint  hath  been  made  b fare  us 
■*■  -  ■  ■ ' "  two  of  his  maje/iys  ju/iicei  of  the  peace  in  a^d 
for  the  faid  county^  and  one  of  us  of  the  quorum,  by  the  church- 
wardens and  overfeers  of  the  poor  of  the  par'ijh  of  • 
in  the  faid  county,  that  A.  P.  hath  come  to  inhabit  in  the  faid 
pari/hy  not  having  gamed  aiy  le^^alJettUnient  thirein,  n:r  pro- 
VoL,  III.  Nn  duced 
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ducedany  certificate  oitning  kim  to  be  fettled  el/euhere,  and  that 
he  the  /aid  A.  P.  is  likely  to  become  chargeable  to  the  fa^dparifo 

of' — .      Thcje  are  therefore  10  require  you  to  bring  the 

Jaid  A.  P.  before  us,  at  the  houfe  of in in  the 

faid  county,  on  •  the  — — .  day  of at  the  hour 

of  •  •  in  the  afternoon  of  the  fane  day,  to  be  examined 
concerning  the  place  of  his  laji  legal  fettlement,  and  to  be  further 
dea't  withal  according  to  law.  Given  under  our  hands  and 
feals  the day  of . 

It  may  alfo  not  be  unfitting,  efpecially  in  cafes  of  doubt 
or  difficulty,  to  give  notice  (if  it  may  be)  to  the  overfeers 
of  the  parifli  or  place  where  the  fettlement  is  fuppofed  to 
be,  that  they  may  attend,  if  they  think  proper,  when  the 
adjudication  is  made  ;  which  probably  might  prevent  ap- 
peals oftentimes  from  fuch  adjudications  and  orders.  Which 
notice  may  be  to  the  efFedl  following  : 

Summons  to  (hew  caufe  againft  an  order  for  re- 
moval. 

Weftmorland. 'T~*0  the  churchwardens  and  overfeers  of  the 
^     poor  of  the  parijh  of  •  in  the  county 

of ,  and  to  every  of  them. 

This  is  to  fummon  you^  or  fame  of  you,  to  appear  (if  you  Jhall 

fo  think  proper^  before  — ,  and  fuch  other  his  majeflys 

jufiices  of  the  peace  fur  the  faid  county  of  W".  as  Jhall  be  at  the 
hmfe  of  »  in  — — —  in  the  faid  county  of  V<f ,  on 
m.         the  ■  day  of at  the  hour  of  •     ■  in  the  af- 

ternoon of  the  fame  day,  to  jhew  ca^fe  why  A.  P.Jhculd  not  he 

removed  from  the  parijh  of in  the  faid  county  of  W . 

to  your  faid  parifh  of  ■  Given  under hand 

and  feal-t  this  day  of in  the  year  cf  our  Lord 


And  then  the  general  form  of  an  order  of  removal,  as 
grounded  upon  the  Ihtute  of  the  13^3'  14.  C.  2.  above  re- 
cited, may  be  thus  : 

The  form  of  a  general  order  of  removal. 

Weftmorland.  'TpO  the  churchwardens  and  cverfers  of  the 
^  poor  cf  the  parijh  of  Oiton  in  the  J'aid 
c.unty  rf  Weftmorland,  and  to  the  churchwardens  and  over- 
feers of  the  poor  cf  the  parijh  of  Penrith  in  the  county  of  Cum- 
berland, and  to  each  and  every  of  them. 

Upon 


il 
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Upcn  the  complaint  of  the  churchwnrdens  and  overfeen  of  the 
poor  of  the  parijh  of  Orton  aforefaid  In  the  faid  county  of 
WeftmorJand,  unto  us  ivhofe  names  are  hereunto  fet  and  jeals 
affixed^  heir.g  tvjo  of  his  majejiys  jufiices  of  the  peace  in  and 
for  the  faid  county  of  VVeihTtorlatid,  and  one  of  us  of  the 
quorum,  that  John  Thomfv  n,  Mary  his  wife,  Thomas 
their  fan  aged  eight  years ^  and  Agnes  their  daughter  agedfoiir 
years,  have  come  to  inhabit  in  the  faid  parifo  of  Ortoo,  not 
having  gained  a  legal  fettlemcnt  there,  nor  produced  any  certi^ 
ficate  civning  them  or  atjy  of  them  to  be  fettled  elfeivhere,  and 
that  the  faid  John  Thomfon,  Mary  his  wife,  and  Thomas 
and  Agnes  their  children^  are  likely  to  he  chargeable  to  the  faid 
parijh  c/"Qrton:  We  the  faid  juftifes,  upon  due  proof  made 
thereof,  as  well  upon  the  examination  of  the  faid  John  Tht^m- 
fon  upon  oath,  as  oiherivife,  and  Uktwife  upon  due  confidera- 
iion  had  of  the  premifes,  do  adjudge  the  frrne  to  be  true;  and 
we  do  likewife  adjudge,  that  the  lawful  fettlement  of  them  the 
Jaid  John  Thomfon,  Mary  his  wife,  and  Thomas  and 
Agnes  their  children,  is  in  the  faid  parifl)  of  Penrith  in  the 
faid  county  of  Cumberland  :  IVe  do  therefore  require  you  the 
Jaid  churchwardens  and  ovtr Jeers  of  the  poor  of  the  faid  pari  ft} 
of  Orton,  or  joine  cr  one  of  you^  to  convey  the  Jaid  John 
Thomfon,  Mary  his  wife,  and  Thomas  and  Agx\&%  their 
children,  from  and  out  of  the  faid  pari/h  ^  Orton,  to  the  faid 
parijh  of  Penrith,  and  them  to  deliver  to  the  churchwardens 
and  over  Jeers  of  the  poor  there,  or  to  fome  or  one  of  them,  to- 
gether with  this  our  order,  or  a  true  copy  thereof,  at  the  fame 
time  Jljiwtng  to  them  the  origir.al',  and  we  do  alfo  hereby  re- 
quire you  the  Jaid  churchwardens  and  over  jeers  cf  the  poor  of 
the  Jaid  parijh  ^Penrith,  to  receive  and  provide  for  them  as 
inhabitants  of  your  parijh.     Given  under  our  hands  and  fcals 

the  day  of  •  in  the year  of  the  reign  of  his 

faid  majejiy  king  George  the  third. 

WeftmorlandJ  T.  i  G.  2.  K.  and  theparifh  of  St.  Sfe- 
phenjon.  There  was  an  order  of  removal  by  the  juftices 
of  the  town  of  Bedford,  from  the  parifli  of  St.  Peter^s  in 
Bedford,  to'  the  parifh  of  St,  Stephen/on  in  the  county  of 
Bedford,  and  it  was  only  faid  in  the  margin  the  town  of 
Bedford,  without  mentioning  in  what  counc/.  It  was 
moved  to  quafh  this  order  ;  and  inlifted,  thai  ic  was  ne- 
cefTary  to  mention  what  county  this  Bfdfordlay  in,  becaufe 
the  appeal  muft  be  to  thejuftices  of  that  county  where  it 
lies.  And  of  this  opinion  was  the  court  ;  but  did  not 
quafh  the  order,  by  reafon  of  a  flaw  in  the  certiorari  by 
which  it  was  removed,     i  Barnardiji,  177.  196. 

N  n  2  To 
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To  the  churcJnvardens  and  overfeers  of  the  focr  of  the  ptsrlfj 
efOiton]  If  a  place  is  extraparochial,  and  hath  no  over- 
feers, thejurtices  cannot  remove  from  thence,  becaufe  there 
are  none  neither  10  complain  nor  to  convey  ;  but  the 
juftices  ought  firft  to  appoint  overfeers,  and  then  10  remove, 
2  SaLk.  487.     Fuly.  97,  98. 

Of  the  parijh  of  O Hon  in  the  faid  county  o/Weftmorland] 
The  councy  in  the  margin  is  not  fufficient,  but  it  nrnft 
appear  in  the  body  of  the  order  that  the  place  is  in  fuch 
county,  either  exprefi.ly,  or  by  feme  words  of  reference, 
as  in  the  fald  county,  or  in  the  county  aforejaid.  Caf.  of  S. 
15?.     2  SefT.  C»  181. 

In  the  cafe  of  Hclbeck  and  Gilderfon^  M.  16  G.  2.  The 
lorough  of  Lsedi  was  in  the  margin,  and  the  direction  was. 
To  the  churchwardens  and  overfeers  of  the  poor  of  the 
tDwnftip  of  Holbeck  in  the  faid  borough.  And  by  the  court. 
That  is  well  enough.  And  the  diftindiion  is,  betwixt 
orders  and  indiclments.  In  orders,  the  margin  is  to  be 
*  confidered  as  part  of  the  order,  and  a  clear  plain  reference 

to  the  county  in  the  margin  is  fufHcient :  But  in  indict- 
ments, the  county  muit  be  exprefied  in  the  body,  and  a 
reference  to  the  county  in  the    margin  is  not   fufScient. 

Burroivi  SJll,  Caf,  198. 

* 

Jnd  to  the  churchwardens  and  overfeers  cf  the  poor  of  the 
parijh  «/" Penrith  in  the  county  ^y  Cumberland]  As  the  juf- 
tices  cannot  fend  from  an  extraparochial  place,  unlefs  they 
have  overfeers,  fo  neither  can  they  fend  to  an  extraparochial 
place,  which  hath  no  overfeers,  becaufe  there  are  none  t0 
rec!  ive  them.     2  Salk.  487.     Foley.  97,  98. 

E.  I  Jn.  St.  George's  and  Si.  Olave's.  The  order  v/as  to 
convey  one  Thomas  Gill  to  the  parifli  of  St.  Olave,  and  it 
was  directed,  To  the  churchwardens  and  overfeers  of  the 
poor  of  the  parilh  o(  St.  Olave.  Quafhed  :  for  they  ought 
and  can  only  order  the  parifli  officers  where  the  intrufion  is 
made,  to  make  the  removal.     2  Salk.  493. 

T.  ly  G.  3.  A'.  V,  Tamworth.  Two  juftices  removed 
Thames  Goff  and  his  wife  and  family,  from  the  ham'ct  of 
Bolehole  and  GLajcote^  to  the  parifli  of  Tamworth^  adjuds^ing 
their  fettlement  to  be  at  Sirejcote,  in  the  faid  parifh  of  Tam- 
ivorth,  and  ordering  the  overfeers  of  Tamiiorth  to  receive 
and  provide  for  them.— The  fcffions  confirmed  the  order, 
and  ftated  fpecially  :  That  the  pauper  was  legally  fet- 
tled at  Bolehole  and  Glafcote^  and  was  afterwards  hired  for 
a  year,  and  ferved  that  year  at  Sirefcou^  which  is  a  hamlet 

COil- 
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confining  of  one  houfe  only,  and  between  three  and  four 
hundred  acres  of  land  ;  but  had  never  contributed  to  the 
poor  of  the  faid  parifli  of  Tamworth^  nor  had  ever  been 
afTefled  thereto;  but  had  always  been  affefTed  and  paid  to 
the  fupport  of  the  church  of  Tumwoith  :  That  no  over- 
feers  have  ever  been  appointed  for  the  faid  hamlet  of  Sire- 
Jcote  :    That  the  pauper  and  his  family  were  delivered  to 

the  churchwardens  of  the  faid  pariih  oi  Tamivorth . lo 

fupport  of  thefe  orders  it  was  inlifted,  that  the  circumftance 
of  the  hamlet  never  having  contributed  towards  thofe 
burthens  which  the  law  threw  upon  the  whole  parifh,  was 
perfectly  immaterial,  and  that  this  place  could  never  be 
confidered  as  a  vill,  within  the  meaning  of  13  ^  14  C. 
2.  c.  12.  there  being  here  only  one  houfe,  and  no  over- 
feers ;    and  that  this   was  clearly  apart  of  the  parifh  of 

Tamworth, On   the  other  fide  it  was  contended,   that 

this  was  a  diflindi  vill  independent  of  the  parifii  of  7fl7/y- 
worih,  and  to  which  no  pauper  could  be  fent  until  it  had 
officers  duly  appointed  :  That  the  juftices  had  flated  this 
to  be  a  hamlet,  and  adjudged,  that  the  p-riuper  had  thereia 
gained  a  fettlement :  That  overfeers  ought  to  have  been 
firft  appointed  for  this  place,  and  then  the  pauper  removed 
there,  and  not  to  the  parifh  at  large.— —By  lord  Manf- 
field :  There  is  no  doubt  at  all :  The  place  is  averred  to 
be  within  the  parifh  where  the  hiring  and  fervice  were 
had  and  performed,  and  it  is  no  tovi^nfliip  or  vill  withia 
the  flat,  of  Cor,  2.  whe-re  officers  are  appointed,  and 
therefore  the  juflices  could  not  remove  the  pauper  there  : 
Here  are  no  overfeers,  no  feparate  ceconomy  :  The  adjudi- 
cation is  to  Sirefcote^  as  part  of  the  parifh  of  Tamworth, 
The  other  judges  concurred.  Both  orders  affirmed.  CaL 
Caf.  28. 

Of  the  par'ij})  of  Penrith]  E.  1 1  Jn.  Spitthfidds  and 
Bromley.  A  perfon  was  fent  to  the  parifh  of  Stepn.y,  who 
did  not  appeal.  On  removal  of  the  order  into  the  court 
of  king's  bench,  exception  was  taken,  that  the  removal 
ought  to  have  been  to  the  townfhip  of  Spitllefields  ;  for 
Stepney  is  divided  into  four  townfhips,  and  the  poor  have 
been  removed  from  one  townfhip  to  another  in  the  fame 
parifh,  and  the  f^atute  takes  notice  of  townfhips  as  well  as 
parifhes,  and  Spittlefields  is  a  hamlet  of  Stepney.  By  the 
court :  If  a  perfon  is  removed  to  a  wrong  place,  that  place 
ought  to  appeal,  and  fo  Stepney  ought  to  have  done  if  it 
were  a  wrong  place,  or  elfe  the  order  wili  be  conclufive 
upon  them  ;  but  this  is  a  matter  here  out  of  the  record. 
Juftices  of  the  peace  are  not  obliged  to  take  notice  of  the 
N  n  3  divifion 
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divlfion  of  parifhes  into  townfiiips  and  villages,  which 
maintain  tiieir  own  poor  fcveri-liy  and  difLin6tIy  ;  and 
Stepney  here  upon  an  appeal  might  have  fnewn  that  the  per- 
Ibn  did  belong  to  the  tOA-nfiiip  of  SpittUfields,  which  might 
have  been  a  reafonable  caufe  to  dilcharge  the  order.  Two 
townfhips  wiihin  a  parifti  are  the  fame  as  two  parifhes; 
yet  churchwardens  are  ovcrfeers  of  the  poor  of  the  whole 
parifn  (though  fo  divided),  and  have  a  fuperintendency 
over  the  whole  villages  and  townfhips.      18  Finer.  468. 

Upon  the  complaint']  H.  1 2  G.  2.  K.  and  Harehy.  It 
was  moved  to  quafh  an  order  of  removal,  becaufe  it  did 
not  fet  forth  any  complaint  made  :  And  by  the  court,  The 
objedion  is  fatal,  for  the  complaint  is  the  foundation  of  the 
jultices  jurifdidiion.     Andr,  361. 

Upon  the  complaint  of  the  churchwardens  and  overfeers  of  the 
poor]  E.  I  An.  fi'ejicn  Rivers  and  j>.  Peter's.  Exception 
to  an  order  of  removal,  in  that  it  was  faid  to  be  upon  com- 
plaint only,  and  not  of  the  churchwardens  or  overfeers. 
By  the  court :  This  exception  is  fatal ;  for  no  one  can 
tlifturb  a  man  coming  into  a  parifh,  but  they  that  have 
authority  to  do  it  :  A  complaint  from  one  not  concerned 
is  nothing  ;  it  may  be  the  parifh  is  willing  to  keep  him. 
2  Salk,  492. 

•  Upon  the  complaint  of  the  churchwardens  and  overfeers  of 
the  poor  of  the  parif})  of  Oxion  aforefaid]  M.  9  An.  Spalding 
and  St  'J'^hn  Baptijl.  The  order  was,  To  the  church- 
wardens and  overfeers  of  the  poor  of  the  parifh  of  SpuUing^ 
and  to  the  churchwardens  and  overfeers  of  the  poor  of  the 
parifh  of  St.  John  Baptijl :  Whereas  complaint  hath  been 

made  by  you  .     it  w^as  moved  to  quafh  the  fame  fot 

the  uncertainty,  becaufe  it  did  not  fay,  by  which  :  but  by 
Parker  Ch.  J.  Sure  tnat  is  well  enough,  for  it  is  upon 
complaint  of  the  right,  if  both  complain.     Foley.  267. 

Unto  usv.hofe  nam.s  are  hereunto  ft  andfeah  affixed.,  being 
two  of  his  majejiys  jujiices  of  the  peace]  An  order  was  quafh- 
ed,  becaufe  it  did  not  appear  that  it  was  made  by  two 
juflices:  It  was  only,  Whereas  complaint  hath  been  made 
unto  us ;  without  reciting  their  authority  as  juflices. 
5  Mod.  322. 

Two  of  his  mojeffs  ji'fiiccs  of  the  peace]  M.  4  G.  K.  and 

Wejlvjoodhay.     On  complaint  to  one  juftice,  two  juflices 

adjudge  and  remove  j  and  it  was  held  to  be  well;    Other- 

13  wife. 
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wife,  where  one  juftice  fets  his  hand  to  the  order  in  the 
abfence  of  the  other.     Cafes  of  S.  ao"].     Str.  j^* 

T.  II  G.  2.  K.  and  IVykes.  It  was  held,  that  though 
the  complaint  may  be  to  onejuflice,  yet  the  examination 
oucht  to  be  by  two,  and  thole  the  fame  v/ho  fign  the  order 
of  removal.     iS/r.  1092. 

And,  mofl:  undoubtedly,  the  juftices  ought  to  berboth 
together  at  the  hearing  and  detei mining  ;  tho'  the  practice 
in  many  places  is  othercvife. 

yu/iices  of  the  peace  in  and  for  the  f aid  county]  M.  12  ^n. 
^  and  Uflin.  The  order  was  quafhed,  becaufe  it  did  not 
fay  that  they  were  juilices  of  the  peace,  but  only  juftices 
of  the  county.     Cafes  of  S.  27. 

In  and  for  the  faid  county]    M.  13  G.  K.  and  Owlton, 

Exception  was  taken  to  an  order  for  faying unto  us 

two  of  his  majefty's  jurtices  of  the  peace  in  the  county 
aforefaid  ;  for  that  by  this  it  appears  only  that  they  lived 
in  the  county,  and  not  that  they  were  juftices  y^^r  (hat 
county  :  And  the  court  held  this  to  be  a  fata!  exception, 
and  quafhed  the  order  for  that  caufe.  2  Sejf.  C.  76. 
2  SaJ^.  474. 

The  faid  county]  M.  8  W.  It  was  objected  to  an  order, 
that  it  did  not  appear  thereby  that  the  juftices  were  of  the 
divifiony  which  is  required  by  the  ftatute  :  But  this  objec- 
tion was  over-ruled,  for  that  the  ftatute  therein  is  only  di- 
leclory.     2  Salk.  47  3. 

The  faid  county  of  \yc^mox\zn^]  Where  two  counties 
are  mentioned  before,  X\\e county  aforefaid'xs  bad  for  the  un- 
certainty. As  in  the  cafe  of  Stepney  and  Chejham,  E.  8  G, 
2.  The  order  was  directed  to  the  churchwardens  and 
overfeers  of  the  poor  of  two  parifhes  in  tvio  difierent  coun- 
ties, and  the  juftices  call  themfelvesjufticesof  fhe  peace  for 
the  county  aforefaid.  And  the  order  was  quafhed  ;  be.aufe 
it  did  not  appear  for  which  county  they  we'c  juliices.  And 
the  court  can  intend  nothing.  For  thofe  who  acl  under  a 
jurifdidtion  given  by  act  of  parliament,  muft  fliew  their 
jurifdi£tion.     Burrow's  Settl.  Caf  2  v. 

And  one  of  us  of  the  quorum]  Abundance  of  orders  for- 
merly have  been  quafhed,  for  not  fetting  f.rth,  that  one 
of  the  juilices  was  of  the  quorum\  but  now  by  the 
26  G.  2.  c.  27.  no  order  (hall  be  fet  afide  for  that  defect 
only. 

But  if  in  faft  neither  of  the  juftices  (hall  be  of  the  quo- 

runii  it  fcemeth  neverthelefs  (except  in  the  caf;  hereafter 
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mentioned,  7  G.  3.  c.  11.)  that  fuch  order  fliall  not  be 
good  ;  for  although  the  ftaxute  doth  not  require  that  the 
order  {hall  fet  forth  one  of  the  juftices  to  be  of  the  quorum, 
yet  it  doth  require  that  one  of  them  fl:i  ill  aftually  be  fo. 
And  there  are  many  towns  corporate  whole  charters  have 
.  no  quorum^  but  only  ccnUitute  certain  of  the  chief  officers 
jurtices  to  keep  the  peace,  without  giving  them  power 
to  hear  and  determine  felonies,  trefpaffes,  and  other  mif- 
demeanorj.  That  is  to  fay,  they  have  the  power  which  the 
jultices  of  the  county  at  large  have  by  the  firlt  affignment 
in  the  comniiiHon  ot  the  peace,  v/hich  is  the  fame  that  the 
confervators  of  (.he  peac^^  had  by  the  common  law,  and  is  all 
that  the  juftices  of  the  peace  had  at  firft  by  their  commif- 
fion.  1  he  power  of  hearing  and  determining,  which  they 
have  now  by  the  fecond  affignment  in  the  commiffion,  and 
which  only  implies  a  quorum^  is  a  feparate  and  diltin£t  au- 
thoritVi  andvvas  fjperadded  to  the  former  fome  years  after 
the  inftitution  of  the  office  of  jufi ices  of  the  peace;  and 
this  power  the  juffices  in  divers  towns  corporate  have  not, 
and  confequently  can  have  no  quorum. 

E.  6  G.  A:bright  and  Hkip'.on.  Upon  an  appeal  from  an 
order  of  removal  made  by  two  juftices  (one  of  the  quorum)  ; 
the  ftfiions,  reciting  that  they  had  perufed  the  charter  of . 
Jibrij^ht,  and  it  not  appearing  thereby  that  the  two  juftices 
were  either  of  them  of  the  q:.orum,  therefore  they  quafned 
the  order  of  removal.  But  by  the  court:  The  order  of 
feiTions  muft  be  quaftied  ;  not  for  want  of  any  power  in  the  • 
fefSons  to  look  into  the  jurifdie^ion  of  the  two  juftices,  for 
that  they  certainly  have;  but  becaufe  that  want  ef  jurif- 
diclion  is  not  fufHciently  alledged  ;  ftnce  they  might  have 
a  jurifdidion  though  it  need  no:  appear  upon  the  charter  of 
jilbrigbt.  The  feffions  ihould  have  faid  in  general,  that  it 
appeared  to  them,  that  the  two  juftices  were  neaher  (jf 
them  of  the  quorum^  and  that  would  have  been  good  caufe 
to  quafti  the  order  of  the  two  juftices.     Str.  300. 

But  now  by  the  7  G.  3.  ^.  21.  This  is  in  part  reme-  » 
died:  For  if  in  any  city,  borough,  town  corporate,  fran- 
chife,  or  liberty,  they  have  one  (and  no  more  than  one) 
juftice  actually  of  the  ^i<flrz//n;  all  acts,  orders,  adjudica- 
tions, v,'arrants,  indentures  of  apprenticefhi^,  or  other  in- 
flruments,  done  or  executed  by  two  or  more  juftices  quali- 
fied to  act  within  fuch  city  or  other  place,  ftiall  be  valid, 
although  neither  of  the  faid  juftices  (hall  be  of  the  quorum. 

That  ]<)hn  Thomfon]  AJ.   II  Jn.  Souihwfll  znd  Need' 

uiell.    Whereas  a  certain  woman  hath  intruded,  Thefe  are 

therefore  to  requite  vou  to  convey:    Objection,  It  is  not 
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fald  who  this  woman  was.  And  by  Parker  Ch.  J.  You 
niuft  either  name  her,  or  fay  a  certain  woman  unknown. 
Cof.  of  5.  57.  ' 

T^.  10  An.  Cafe  of  Isewington.  Whereas  fuch  a  per- 
fon  hath  intruded  into  the  parifli,  and  is  likely  to  be- 
come chargeable;  Thefe  are  therefore  to  require  you  to 
remove  him  with  three  children.  Quafhed  as  to  the  chil- 
dren, for  they  have  removed  more  than  is  complained  of, 
Caf.  of  S.  45. 

Mary  his  wifey  Thomas  their  fon']  H.  lO  IF,  fohnfort's 
cafe.  Order  to  remove  a  man  and  his  family^  not  good; 
becaufe  too  general ;  for  fome  of  the  family  might  not  be 
removeable.     2  Salk.  485. 

M.  5  G.  Beaton  and  Sijlon.  Order  for  removal  of 
Thomas  Block  and  his  family  :  Upon  the  firft  reading  quaftied 
as  to  the  family,  becaufe  too  general.     Sir.  114. 

T.  9  IV.  Flixton  and  Royfon.  Order  to  remove  fane 
Smith  and  her  five  children  :  Quafhed  as  10  the  children, 
for  the  uncertainty;  becaufe  it  neither  tells  the  names  nor 
ages  of  the  children:  for  (lie  might  have  more  children 
than  five,  and  fome  of  thofe  five  might  have  gained  fet- 
tlements.     i  SeJJ'.  C.  ir.     Foley.  278. 

T.  8  G.  Hobey  2iX\A  Ktn^fiury.  Two  juflices  adjudging 
the  fettlement  of  the  hulband  to  be  at  Kifi^foury^  and  that 
he  is  -likely  to  become  chargeable  to  Hobcy,  fend  him,  his 
wife,  and  fon  of  one  year  old,  to  Kingjhury  \  and  whether 
this  was  good  as  to  the  wife  and  child,  was  the  queftion : 
And  it  was  held  to  be  well  enough  j  and  the  order  was 
confirmed.     Str.  527. 

Thomas  their  fon  aged  eight  years,  and  Agnes  their  daugh- 
ter aged  four  years]  M.  9  An.  ^  and  /Aiddleham.  Order 
to  remove  a  child,  of  the  age  cf  ten  years,  to  Aliddleham^ 
becaufe  Middieham  v/as  the  place  where  his  father  was  laft 
legally  fettled.  Quaflied  by  the  court :  for  that  there 
was  no  adjudication  that  Middieham  was  the  place  of  the 
child's  laft  legal  fettlement,  and  at  that  age  it  might  have 
gained  a  fettlement.     Foley.  271. 

T*.  10  An.  Ringmore  and  Petworth.  The  order  was. 
Whereas  fuch  a  pcrfon  and  his  three  children  are  likely  to 
become  chargeable,  and  their  lall  legal  fettlement  was  at 
Ringmore.  It  was  moved  to  quafti  the  fame,  becaufe  the 
children's  ages  were  not  fet  forth.  But  by  the  court ;  it 
is  not  nectliary  in  this  cafe ;  for  the  order  fays,  they  were 
Jaft  legally  fettled  in  Ringmore^  and  then  no  matter  what 
their  age«  are.     Caf.  of  S.  41. 

H.  II 
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H.  Ji  G.  K.  and  Trinity.  This  rule  was  laid  down ; 
Every  order  that  concerns  the  removal  of  a  father  and  his 
children,  ought  to  fliew  the  ages  of  the  children,  for  they 
iray  have  gained  a  fettlement  in  fome  other  right,  as  by 
beiiig  api  t'rntices  or  f  rvants  ;  therefore  their  age  ought  to 
be  fet  forth,  that  it  may  appear  to  the  court,  that  by  rea- 
fon  of  their  infancy  they  have  not  gained  any  fettlement 
in  their  own  right,  but  have  only  a  relative  fettlement 
from  their  father.  Seven  years  is  an  age  that  the  court 
will  prefume  a  child  could  gain  a  fettlement  at,  in  his 
own  right ;  but  if  it  appears  upon  the  order  that  the  child 
w,ib  above  feven  yeais  old,  the  order  niuft  fet  forth,  that 
fuch  child  hath  not  gained  a  fettlement  in  his  own  rij^ht. 

2  SeJJ-.    C.  74. 

So  in  the  cafe  of  Bowling  and  Bradford^  //.  15  G.  2. 
The  order  removed  the  father  and  children  (without  fet- 
ting  forth  their  ages)  from  Bradford  to  Boiv/ing,  and  ad- 
judged Bowling  to  be  the  place  of  the  father's  laft  legal 
fettlement.  By  the  court :  The  eftablifhed  rule  is,  that 
■where  the  children  are  fent  in  confequence  of  their  father's 
fettlement,  either  the  ages  of  the  children  muft  be  fet  out 
(to  (hew  that  they  are  of  fuch  tender  years  as  not  to  have 
gained  a  fettlement  for  themfelves)  ;  or  there  muft  be  an 
exprefs  adjudication  of  their  having  gained  no  other  fettle- 
ment.     Burrow's  Sittl.  Caf.  l']'J. 

Have  come  to  inhaait]  E.  12  An.  ^  and  Graff  ham. 
The  order  fets  forth,  that  Henry  Tate  and  his  wife  do  en^ 
deavotir  to  intrude  into  the  p'arifh.  And  quafhed  by  the 
court;  for  that  he  cannot  be  removed  out  of  the  parifli, 
unlefs  he  hath  come  into  it.     Caf.  of  S.  16. 

Not  having  gained  a  legal  fettlement  there]  E.  I  Jn.  Wot' 
ion  Rivers  and  St.  Peter's.  Exception  to  an  order  of  re- 
moval, that  it  was  not  faid,  that  the  pauper  did  not  rent  a 
tenement  of  iol  a  year,  according  to  the  words  of  the  a£l. 
But  as  to  this  the  order  was  held  good.     2  Saii,  493. 

3  Salk,  254. 

Nor  produced  any  certificate  oiuning  them  or  any  ef  them  to 
be  fettled  eljewhere]  For  by  the  8  ^  9  W.  c.  30.  If  they 
have  a  certificate,  they  cannot  be  removed  for  being  likely 
to  be  chargeable,  nor  until  they  do  aflually  become 
chargeable.  But  if  the  order  fet  forth  that  they  are  actually 
become  chargeable,  then  this  claufe  therein,  concerning 
the  certificate,  is  fuperfluous, 

* 
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Lihiy  to  become  chargeable]  Scrivenham  and  St*  Nicholas. 
Order,  not  faying  that  the  party  was  likely  to  become 
chargeable  :  Quafhed.     7,  Salk.   255. 

H.  4  G.  Teclby  and  Wilierton.  Order,  Whereas  com- 
plaint hath  been  made,  tbat  Anne  Stamp  may  become 
chargeable.— We  adjudge  the  fame  to  be  true.  Quafhed; 
for  that  the  a<5l  enables  the  juftices  only  to  remove  perfons 
likely  to  become  chargeable,  and  not  perfons  that  pofiibly 
may  be  chargeable,  for  no  one  can  fay  who  may  not  be 
chargeable  ;  and  there  is  as  much  difFerence  in  this  cafe 
between  may  and  likclyy  as  between  a  poffibility  and  a  pro- 
bability.     I  Sejf.  C.  117.     Sir,  77. 

T.  10  An.  Order,  Whereas  fuch  a  perfon  will  become 
chargeable,  if  permitted  to  abide,  Objefted,  that  is 
uncertain ;  it  may  be  ten  years  hfnce  :  Quafhed.  Cafes 
cfS.  39. 

Note  J  It  doth  not  appear  from  any  adjudged  caf-,  that 
upon  appeal  it  was  ever  controverted,  whether  the  perfon 
was  or  was  not  likely  to  become  chargeable.  And  in  the 
cafe  of  South  Sydenham  and  Lamertov^  T,  3  G,  Mr.  J.  Eyre 
faid,  That  by  the  words  of  the  ail,  living  on  a  tenement 
under  10 1  a  year,  and  likely  to  become  chargeable,  are 
convertible  terms,     i  Se^.  C.  115. 

Neverihelefs,  complaint  mufl  firft  be  made,  that  the 
party  is  likely  to  become  chargeable,  before  the  juflices  can 
remove.  And,  in  the  cafe  of  K.  and  IVykes^  T.  11  G.  2. 
an  information  was  granted  againfl  a  juftice,  for  taking 
the  examination  of  a  perfon  in  order  for  h.s  removal,  upon 
the  officers  complaining,  that  he  endeavoured  to  gain  a 
fettlement  in  the  parifh  contrary  to  law;  without  com- 
plaining at  the  fame  time,  that  he  was  likely  to  become 
chargeable.     Jndr.  2 '^8. 

It  may  be  proper  to  take  notice  in  this  place,  of  the  acl  Officers,  fol- 
of  the  3  G,  3.  c.  8.    concerning    officers,    foldiers,    and  diers,  faiiors, 
failors,  who  ferved  in  the  late  wars;   which  makes  a  pro-  3;ia  nii.iua  men, 
vifion,  with  refpect  to  fuch  perfons,  that  had   not  been 
made  by  any   former   acl.     Before  this   aft,  they  might 
have  fet   up  trades  in  any  city,  town  corporate,  or  other 
place,  without  being  molefled   by  reafon  of  their  exer- 
ciflng  fuch  trade  ;    but   for  other  reafons  they  might  have 
been  removed  ;    as  if  they  did  not  bring  a  certificate,  and 
were  likely  to  become  chargeable.     But  now  by  this  acl, 
fuch  officers,  mariners,  foldiers,  and   marines,  who  have 
ferved   fince  Nov.   29,   1748,  and  not  deferted,  [and  by 
24  G,  3.  feJJ\  2.  c   6.    the  fame   is   further  extended    to 
thofe  who  have  ferved  fince  ift  April  ijb'^.     And  alfo  to 
balloted  militia  men  who  have  perfonaliy  ferved  from  the 
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faid  id  day  of  Jpril  1763,  for  three  years,  and  have  been 
honourably  difcharged],  and  alfo  their  wives  and  children, 
may  fct  up  fuch  trades  as  aforefaid,  without  any  molefta- 
tion  by  reafon  of  the  ufing  of  fuch  trade  j  nor  fhall  they, 
or  their  wives,  or  children,  during  the  time  they  fhall  ex- 
ercife  fuch  trades,  be  removeable  to  their  place  of  fet- 
tlement,  until  they  ftiall  become  actually  chargeable. 
Xwojuftices,  in  the  meantime,  may  fummon  and  exa- 
mine them,  concerning  their  place  of  fettlementj  and 
Ihall  give  them  an  attefted  copy  of  their  affidavit,  which 
fhall  be  admitted  as  evidence  in  any  general  or  quarter 
feflions. — So  that  fuch  perfons  now,  in  like  manner  as 
certificate  perfons,  fhall  not  be  removed  until  they  fhall 
ad^ually  become  chargeable.  So  that  their  having  ferved 
has  the  efTedl,  in  that  refpedl,  of  a  certificate;  and  in 
many  cafes  is  preferable  to  a  certificate,  fince  thereby 
they  are  in  a  better  capacity  of  obtaining  fettlements  for 
themfelves,  their  children,  fervants,  and  apprentices.—— 
And  therefore  the  adjudication,  as  to  fuch  perfons,  mufl 
be  that  they  are  chargeable,  and  not  that  they  are  likely  to 
become  chargeable  ;  for  until  they  are  chargeable,  they  can- 
not be  removed. 

So  alfo,  by  the  7  G.  3.  c.  40.  the  gate-keeper  at  any 
turnpike  gate  fhall  not  be  removeable  from  the  toll-houfe, 
until  he  fliall  be  actually  chargeable.    /.  46. 

To  the  fa'id  par'ijh  of  Orton]  T.  10  An.  ^  and  Brad' 
ford, — Liicely  to  become  chargeable,  but  not  faid  to  what 
parifii  :    Q^iafhed.     Cafes  of  S.^o. 

But  in  the  cafe  of  Barholm  and  IVitham  fuper  montem  ; 

H.  5  G.     By  the  court:    //  appearing  to  us  that  he  is  likely 

to  become  chargfoble,  is  fufEcient,  without  faying  to  the  parijl) 

from  whence  removed  ;    for  it  is  not  to  give  a  jurifdiftion, 

but  only  the  reafon  of  the  judgment.     Str,  142. 

And,  M.  7  G.  Maidjtone  and  Dething.  It  was  held 
well  enough  in  an  order  cf  removal,  to  fhew  a  complaint 
that  the  party  is  come  into  the  parifh  of  Dtihing^  and  is 
likely  to  become  chargeable,  without  faying  farther,  to  the 
faid  pari Jh  (j/"  Dething.      iS'/r.  393. 

And,  E.  12  G,  K.  and  Leofeld.  An  order  cf  removal, 
whereby  a  perfon  was  adjudged  likely  to  become  charge- 
able, without  faying,  to  the  par  ijh  from  zvhence  removedy  was 
confirmed.     Str.  bc)^. 

Thefe  indeed  are  but  feraps  of  cafes,  minuted  down  by 
gentlemen  for  their  own  private  ufe,  and  therefore  perhaps 
not  certainly  to  be  relied  on.     And  in  the  cafe  of  St, 

Nicholas 
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Nicholas  Gloucejler  and  St.  Peter's  Br'iJioU  H.ilG.  Upoa 
an  order  of  removal  of  Mary  IFhite^  the  reciting  part  of  it 
was,  Whereas  the  pauper  was  likely  to  become  chargeable 
to  the  parifti  of  St.  Nicholas ;  but  in  the  adjudicating 
parr  it  was  only  faid,  that  fhe  was  likely  to  become  charge- 
able, without  faying  to  the  parish  of  St,  Nicholas.  The 
court  allowed  this  to  be  a  gocd  exception,  and  faid  they 
would  not  take  thefe  orders  to  be  good  by  intendment; 
for  the  court  will  not  intend  a  jurifdiction  in  the  juflices, 
where  they  do  not  intitle  themfclves  to  it  upon  the  face  of 
the  order.     2  Sejf.  C,  73. 

And  in  the  cafe  of  Bourne  and  Spalding ^  E.  8  G,  2i 
The  complaint  was,  that  the  pauper  was  likely  to  become 
chargeable  to  the  parifh  o(  Spalding ;  and  the  adjudication 
was,  that  the  pauper  was  iikely  to  become  chargeable,  ge- 
nerally, without  faying  to  the  faid  pari/h  ^Spalding.  And 
by  lord  Hardwicke  Ch.  J.  There  mult  be  either  an  ex- 
prefs  adjudication,  or  a  plain  reference  to  the  complaint; 
becaufe  it  is  the  very  point  upon  which  the  jurifdidlion  of 
the  two  juflices  is  founded.  Here  the  complaint  is  right; 
but  the  adjudication  is  at  large,  there  being  no  words  of 
reference.  It  is  only  that  the  pauper  is  likely  to  become 
chargeable.  Now  this  may  be  to  his  relations  or  parents, 
as  well  as  to  the  parifti.  And  he  cited  the  cafe  of  St.  Ni- 
cholases and  St.  Peter  s  as  fimiiar  to  the  prefent :  And  faid, 
that  the  cafe  o^  Borholm  and  IFitbam  was  not  finally  de- 
termined by  the  court,  but  was  referred  to  the  judge  of 
affize.  And  he  added,  that  there  was  no  cafe  that  he 
could  meet  with,  upon  the  ftricteft  enquiry,  where  an  ad- 
judication at  large,  without  fome  words  of  reference  to 
the  complainr,  was  holden  ^to  be  good.  Burrovfs  SeiiU' 
Caf.  39. 

So  in  the  cafe  of  Ufculm  and  Clyjihydon^  M.  13  G.  2. 
It  was  objc6led,  that  the  paupers  were  faid  to  be  likely  to 
become  chargeable,  but  did  not  fay  to  what  parifli.  The 
words  were,  *'  And  whereas  upon  due  examinatioji  and 
•*  enquiry  it  appears  to  us,  and  we  do  accordingly  adjudge 
*'  that  they  are  likely  to  become  chargeable."  By  Lee 
Ch.  J.  and  the  court:  The  obje<^ion  is  fatal.  A  com- 
plaint muft  appear  of  the  paupers  being  likely  to  become 
chargeable  to  the  parifn  from  whence  removed  ;  and  there 
muft  be  an  adjudication  of  the  truth  of  it.  For  the  judices 
have  no  authority  without  fuch  complaint  and  adjudication. 
We  cannot  fupport  an  order  by  implication.  There  is  no 
neceffity  indeed  for  any  particular  form  of  words.  But 
there  muft  be  an  adjudication  of  it  in  fome  words  or  other. 
BurroiusStttl.  Caf.  i3». 

And 
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And  in  the  fame  term,  between  the  inhabitants  of  Ne^ 
iherton  and  Hoblenchy  an  order  was  given  up  as  indefenfible, 
on  the  like  objsdlion.     Burrow's  Sdtl.  Caf.  139. 

Upon  due  proof  made  thereof,  as  well  upon  the  exam'inationy 
&c.  j  /^.  13  O.  2.  K.  and  Fijherton  Dallemer.  Upon  due 
confidtration  was  held  to  be  fufficient ;  for  that  due  confi- 
deration  implies  a  due  examination,     2  Sejf^  C.  45. 

Examination']  7.  12  W.  Ware  and  Stanjiead  Mount 
Fitchet.  Exception  to  an  order,  for  that  it  was  faid,  it 
appears  upon  examination  before  us  or  one  of  us.  By  the 
court :  The  examination  ought  to  be  before  both,  becaufe 
both  are  to  make  the  judgment  of  removal.  And  Gould 
J.  faid,  the  ftatute  diredted,  and  the  pra£tice  was,  to  make 
complaint  to  one  juftice,  and  he  grants  his  warrant  to  bring 
the  pauper  before  two  juftices,  and  then  they  two  examine 
and  remove,     2  Salk,  488. 

Examination  of  the  faid  John  Thomfon]  T,  11  ^  it 
G.  2.  K.  and  IVykes,  A  perfon  ought  to  have  notice,  and 
be  heard  before  he  be  removed  :  for  he  may  produce  a 
certificate,  or  give  other  fufficient  fecurity,  or  fhew  caufe 
otherwife  why  he  ought  not  to  be  removed;  efpecially  as 
he  himfelf  perhaps,  by  the  removal,  is  likely  to  be  the 
greateft  fufFerer :  and  therefore  natural  juftice  requires  that 
he  be  not  condemned  unheard,     Andr.  238. 

Of  the  faid  John  Thomfon  upon  oath]  H.  joG.  Mun- 
ger-hunger  and  Warden,  Exception  was  taken  to  an  order, 
for  that  it  was  faid  to  be  made  upon  due  examination^ 
without  faying  upon  oath :  But  by  the  court,  This  is 
fufficient ;  for  where  it  is  faid  to  be  made  upon  due 
examination,  it  fhall  be  undcrftood  to  be  upon  oath, 
H  ScJ.  C.  40. 

In  the  aforefaid  cafe  of  K.  and  Wykes,  one  juflice  took 
the  examination,  and  other  two  juftices  removed  upon  that 
fole  examination,  and  in  the  order  did  fet  forth  that  the 
party  was  examined  before  themfclves ;  for  which  and  for 
rot  fummoning  the  party  before  them,  an  information  was 
granted  againft  the  two  juftices.    Andr.  238. 

M.  13  G.  2.  Coin  St.  Aldvoin%  and  Highxvorth.  The 
order  of  removal  appeared  to  be  wholly  grounded  upon  an 
examination  taken  by  two  juftices  of  another  county  ;  and 
■was  therefore  quaflied.  They  ought  to  have  examined 
into  the  matter  ihemfelves ;  and  in  the  prefence  of  both  to- 
gether, and  not  feparafely.  And  the'  they  were  not  bound 
to  fet  forth  the  grounds  cf  their  adjudication;  yet  when 

they 
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they  do  fet  them  forth,  the  court  are  to  judge  of  them. 
And  in  this  cafe,  the  examination  Vrhich  was  relied  upon 
being  taken  by  two  juftices  of  another  county,  and  the 
perfon  examined  by  thofe  juftices  remained  ftill  alive,  for 
ought  that  appears  to  the  contrary  j  it  is  plain,  this  depo- 
fuion  ought  not  to  have  been  received  as  evidence  to 
ground  their  adjudication  upon  ;  tho'  it  might  perhaps  have 
been  ufed  as  concui  ring  evidence.  And  loid  chief  juftice 
Lee  faid,  he  had  often  heard  it  declared,  that  both  juftices 
ought  to  be  prefent  at  the  riva  voce  examination  of  the 
witnefles.  And  Mr.  juftice  Page  faid,  he  remembred  a 
cafe,  wherein  it  was  determined  that  both  juftices  muft  be 
preftnt ;  and  that  it  is  not  fufficient  for  one  juftice  to  exa- 
mine the  matter  and  tranfmit  it  to  the  other,  and  that  other 
to  fign  the  order  without  examining  into  the  matter  hitn- 
felf.     Burrow' i  Settl.  Cof.  136. 

Do  adjudge  the  fame  to  he  true.]  T.  13  IF.  Suddefcomb  and 
Burw^Jh.  Order  quafhed,  becaufe  it  was  only  faid  to  be 
complained  by  the  officers,  that  the  perfon  removed  was 
lilcely  to  become  chargeable,  but  not  adjudged  fo  by  the 
juftices.     2  Salk.  49 1. 

H.  4  G.  K.  and  Weflwood,  Order  quaflied,  becaufe 
the  juftices  only  fay,  We  order  him  to  he  removed  to  fuch  a 
place,  as  the  fhce  of  his  loji  legal  fettlementy  without  adjudg- 
ing that  to  be  the  place.   Sir.  73. 

2".  3  ^  4  G'.  2.  ^.  and  Minchin-hampton,  Order, 
Whereas  complaint  is  made  to  us,  that  fuch  a  perfon  is 
now  become  chargeable,  we  do  adjudge  that  the  laft  place 
of  his  lawful  fettlement  is  in  the  parifh  oi  Alinchiri'hatnpton, 
Objected,  that  here  is  no  adjudication  that  he  is  likely 
to  become  chargeable;  and  quaftied  for  this  reafon.  2  Sejl 
C.  93. 

T.  4  G.  Stallinburgh  and  Haxhay.  On  examination  we 
do  believe  the  fame  to  be  true.  Quafhed  ;  for  a  man  may 
believe  a  thing  on  uncertain  evidence,      i  Sejf  C,  131. 

E.  10  An.  IValtham  Magna  and  Parva.  Whereas  fuch 
a  perfon  is  li!cely  to  become  chargeable,  as  we  are  credibly 
informed^  thefe  are  therefore  to  require  you  to  remove : 
Quafhed,  for  that  here  is  no  adjudication  that  he  is  likely 
to  become  chargeable,  and  this  is  only  the  belief  of  ano» 
ther.     Qaf  of  S.  38. 

And  we  do  likewife  adjudge  that  the  laivful  fetilement']  E, 
9  IV.  Bury  and  Arvndel.  Whereas  compiaint  hath  been 
made  unto  us,  that  Jacob  Duckin^  with  his  wife  and  chil- 
dren, came  frgm  his  place  of  abode  and  laft  legal  fettlement 

in 
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in  Bt.'f'y  to  Jrundel,  We  therefore  require  you  to  remove : 
Naught ;  for  there  is  no  adjudication  of  the  juflices  which 
'  was  his   laft  legal  fettlement,  but  only  a  complaint  that 

Bury  was,  which  doth  not  appear  whether  true  or  falfe. 
2  SolL  479. 

T.  12  An,  EgUu?n  and  Hartley 'wintly.  An  order  ad- 
judges that  a  man  was  fettled  at  fuch  a  place ;  and  there- 
fore they  remove  his  widow  thither.  Quafhed  ;  for  that 
here  was  no  adjudication  of  the  widow's  fettlement,  and 
ftie  might  have  gained  a  fettlement  after  the  death  of  her 
hufband.    i  Sejf.  C.  45. 

T'.  3  y  4  G.  2.  K.  and  Warnhill.  Adjudication  that 
the  laji  legal  place  of  the  pauper  is  at  Warnhill  in  the  county 
of  Berks.  Quafhed  j  for  that  is  no  adjudication  oiitit fet- 
tlement.    %  SefT.  C.  92. 

M.  3  An.  It  was  held,  that  legal  fettlement  and  lafl  legal 
fettlement  are  the  fame  thing  j  becaufe  by  every  new  fettle- 
ment the  precedent  is  difcharged.     2  Saik,  473. 

M.  12  An.  St.  Mary  Ottery  and  St.  Mary%.  The  juf- 
tices  iq  their  order  fay,  that  the  poor  perfon  was  laft  fettled 
there  according  to  their  knowledge.  By  the  court :  They 
fhould  have  faid,  he  was  laft  fettled  there ;  an  order  is  a 
judgment,  and  muft  be  certain  and  pofitive:  he  might  have 
been  fettled  elfewhere,  and  they  not  know  it.  Quaflied. 
Cafes  cf  S.  32. 

And  provide  for  them"]  The  ftatute  direds,  that  the  place 
whither  they  are  fent  (hall  receive  and  provide  for  them  ; 
for  which  reafon  the  fame  is  inferted  here  in  the  order :  but 
it  feemeth  that  when  the  removal  is  into  another  county, 
'  thofe  words  are  unneceflary,  becaufe  inefFedua! ;  for  that 
the  juftices  in  one  county  cannot  take  order  for  the  relief 
of  poor  perfons  in  another  county. 

[Befides  this  general  form  of  removal  to  the  place  of 
fettlement,  there  may  be  other  removals,  as  of  wives  to 
their  hufbands,  children  to  their  parents,  apprentices  or 
fervants  to  their  mafters,  or  of  perfons  brought  illegally 
from  one  parifh  to  another.  But  this  is  not  in  purfuance 
of  the  ftatute  of  the  13  ^  14C  2.  but  of  the  general 
power  of  the  juftices  in  regulating  matters  relating  to 
poor  perfons.  Thus  in  the  cafe  of  K.  and  Banbury.  A 
conftable  without  warrant  brought  a  child  from  Broughion 
to  Banbury.  Two  juftices  of  Banbury  made  an  order, 
reciting  the  fadt,  to  return  the  child  to  Brcughtony  there 
to  be  provided  for  according  to  law.  The  court  held 
the  order  good,  for  returning  the  child  to  the  wrong- 
doers j 
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doers;  and  therefore  that  part  of  the  order  was  affirm- 
ed J  but  it  ought  not  to  be  faid,  to  be  there  provided 
for  ;  but  they  are  to  be  left  to  take  their  courfe  accord- 
ing   to   law  J    therefore   that  part   was   quaflied.      Comb, 

372- 

So  in  the  cafe  of  K.  and  Gravefend,  E.  I'^W,     Two 

juftices  fend  'Jane  Goodbury  from  G'-uvefend  to  Laivton  her 
mafter  in  Chad-well  (with  whom  (he  was  hired  as  a  fervant 
for  a  year)  until  fhe  fhould  be  diicharged.  Afterwards, 
on  the  2ift  oi  November  (the  firft  order  being  made  the 
6th  oi  November  by  the  juftices  of  Gravefend)  another  or- 
der was  made  by  two  juftices  of  the  courjfy  o(  EJfex,  to 
fend  the  fame  perfon  from  the  parifh  of  Chadwell  to  the 
parifti  of  Grave/end.  It  was  inftfted  that  the  fecond  order 
was  ill,  being  made  before  any  appeal  from  the  firft  order, 
or  difcharge  from  the  fervice.  But  not  allowed  by  the 
court :  For  the  firft  order  was  to  fend  the  perfon  to  her 
mafter,  and  not  to  fend  her  to  the  parifli  of  Chadwelt  as  the 

place  of  her   fettlcment.    Comyns.  97. For   both   the 

orders  in  this  cafe  might  well  ftand  together:  and  the  quef- 
tion  upon  the  merits  might  be  determined  on  appeal  to  the 
fecond  order.] 

SO  much  concerning  the  ufual  form  of  an  order  of 
removal :  And  after  fuch  order  and  adjudication  is  made, 
that  the  fame  may  appear  upon  record  afterwards,  in  order 
to  charge  the  parifli,  it  was  faid  by  Holt  Ch.  J.  (1  Salk, 
406.)  that  the  moft  regular  vray  for  the  juftices  to  pro- 
ceed is  to  make  a  record  of  the  complaint  and  adjudication, 
and  upon  that  to  make  a  warrant  to  the  churchwardens  and 
overfeers,  to  convey  the  perfons  to  the  parifh  to  which  they 
ought  to  be  fent,  and  deliver  in  the  record  by  their  own 
hands  into  court  the  next  feflions,  to  be  kept  there  amongft 
the  records,  to  charge  the  parifti.  But  how  fuch  record 
ihall  charge  the  parifti  is  not  perhaps  very  evident;  unlefs 
it  fiiall  appear  likewife,  that  a  removal  was  made  in  pur- 
fuance  of  fuch  order  :  otherwife,  how  fliall  tne  parilh  be 
charged  by  an  order  which  poffibly  they  knew  nothing  oi^ 
and  confequently  could  have  no  opportunity  to  appeal 
againft  ?  It  is  ufual  in  fome  places,  for  the  overfeers  who 
made  the  removal,  to  bring  the  original  order  to  the  next 
feflions,  and  there  make  oath,  that  they  removed  the  party 
in  purfuance  of  fuch  order,  and  if  then  there  appear  to  be 
no  appeal  againft  it,  the  order  is  confirmed  by  the  court, 
and  filed  amongft  the  records.  And  although  fuch  con- 
firmation is  merely  void,  becaufe  the  leflions  have  noju- 
rifdiction  therein,  umlefs  in  the  cafe  of  appeal,  which  here 
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is  not  ;  yet  fuch  confirmation  is  alfo  fuperfluous  and  need- 
lefs,  for  the  order  not  appealed  againft  is  final  without 
more.  And  as  fuch  oider  is  a  record  of  itfelf,  and  con- 
tains in  it  the  adjudication  of  the  juftices,  it  feemcth  that 
the  court  may  record  thereupon  likewife,  that  no  appeal 
was  made,  for  in  that  cafe  they  are  the  proper  judges  whe- 
ther an  appeal  was  made  or  not.  But  ftill  it  feemeth,  that 
unlefs  it  be  upon  appeal,  they  have  no  power  to  enquire 
concerning  the  removal,  for  that  as  to  them  is  extrajudi- 
cial :  But  the  juftices,  who  made  the  order,  have  a  right 
to  fee  it  executed  ;  and  therefore  they  may  enquire  upon 
oath,  whether  the  removal  was  duly  made;  and  if  it  was, 
they  may  record  the  whole.  Which  record  of  the  whole 
proceedings,  being  delivered  in  at  the  next  feflions,  and 
.  the  court  thereupon  recording  likewife  that  no  appeal  was 
made,  in  fuch  cafe  perhaps  the  parifh  may  be  concluded. 
And  the  form  thereof  may  be  thus : 

Weftmorland.  "DE  it  rememhred,  that  en  the  nineteenth 
"*^  day  of  January,  in  the  thirty-fecond year 
of  the  reign  of  our  lord  George  the  fecond  c/"  Great  Britain, 
France,  and  Ireland,  king,  defender  of  the  faithy  and  fo 
forth,  at  Middleton  in  the  county  aforefaid,  Roger  Thirn- 
beck  cverfeer  of  the  poor  of  the  townjhip  o/' Middleton  afore~ 
faid  in  the  county  aforefaid,  cometh  before  us,  John  Moore, 
efquire,  on^  Richard  Burn,  clerk,  two  of  the  juf  ices  of  our 
faid  lord  the  king,  ujftgned  to  keep  the  peace  of  our  [aid  lord  the 
king  wuhin  the  jaid  county,  and  alfo  to  hear  and  determine 
divers  felonies,  trefpaffes,  and  other  mif demeanors  in  the  faid 
county  comrnUted,  and  of  the  quorum,  Jnd  complaineth  to  us 
the  faid  jufiices,  and  giveth  us  to  underfiand  and  be  informed, 
that  Solomon  Caradice,  fn  of  Alice  Caradice,  aged  nine 
years,  hath  come  to  inhabit  and  doth  inhabit  in  the  faid  toiunjhtp 
of  Middleton  in  the  coUKty  aforefaid,  and  is  likely  to  become 
chargeable  to  the  faid  townjhip,  and  that  the  faid  Solomon 
Caradice  hath. not  gained  any  legal  fett lenient  within  the  faid 
toivrfhlp,  nor  hath  produced  any  certificate  owning  him  the  faid 
Solomon  Caradice  to  be  fettled  etfewhere ;  and  thereupon  he 
the  faid  Roger  Thirnbeck  prayeth  sur  warrant  to  remove  and 
convey  the  faid  Solorr.on  Caradice  to  the  parijh  or  place  where 
he  the  faid  Solomon  Caradice  was  lafi  legally  fettled. 

And  on  the  Jaid  nineteenth  day  of  January  in  the  year  afore- 
faid, at  Middleton  aforefaid,  in  the  county  aforefaid,  Mar- 
garet Caradice,  grandmother  of  the  faid  Solomon  Caradice, 
CjUidh  before  us  the  juftices  aforefaid,  and  upon  her  oath  on  the 
holy  gofpcl  to  her  then  and  there  by  us  the  jufiues  aforefaid  ad" 
minijindf  dcpoje.b  and  fwearethy  that  jhe  the  jaid  Mzr^zxtt 
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Caradice  had  a  daughter  whofe  name  was  Alice  Caradlce, 
which  Alice  Caradice  wis  never  married^  and  is  now  dead, 
and  that  fne  the  f aid  Alice  Caradice  did  bear  the /aid  Solo- 
mon her  jcn^  at  the  pari Jh  i^Beeiham  in  the  county  oforefaid, 
end  that  the  /aid  Solomon  hath  been  carried  cr  gone  about  the 
countr^'everftnce  in  a  Jiate  of  vagrancy^  that  is  to  fay  y  wan^ 
dring  and  btgi^ing,  and  doth  now  inhabit  in  the  faid  pjwnjlnp 
ef  IVIiddleton  with  William  Caradice  grandfather  of  him 
the  laid  Solomon. 

IVhsreupon^  and  on  due  confderation  had  of  the  premifes, 
we  the  jujiices  aforejaid^  on  the  faid  nineteenth  day  ^January, 
;'/;  the  year  aforefaid,  at  Middleton  aforefaid  in  the  county 
aforejaidj  do  make  our  warra?2i  under  cur  hands  and  feals  in 
the  form  and  words  f Mowing -y  that  is  to  Jay  ^  [Here  fet  forth 
the  warrant  of  removal,] 

And  afterwards,  on  the  iwent-^-f.rfi  day  of  January  in  the 
year  aforefaid,  at  Middleton  aforefaid  in  the  county  aforefaid^ 
the  faid  Roger  Thimbeck,  overfeer  of  the  poor  aforefaid^ 
Cometh  before  us  the  jufiices  aforefaid,  and  upon  his  oath  on  the 
holy  gofpel  to  him  by  us  the  faid  ju/liccs  adminiflred,  depofeth 
and  fvcearethy  that  en  the  twentieth  day  of  January  in  the  year 
aforejaid,  he  the  faid  Roger  Thirnbeck  did  r£m:ve  and  con- 
vey the  faid  Solomon  Caradice  y>o/«  and  out  of  the  faid  tawn- 
Jhip  of  Middleton  to  the  fid  parijb  of  Beetham,  and  him 
the  fid  Solomon  Caradice,  together  with  a  true  copy  of  our 
warrant  aforefaid,  did  deliver  to  (J,V.  overfeer  of  the  poor  of 
the  parifh  of  lieetham  af  re  faid,  at  the  ■parip)  ef  Beetham 
oforejaid,  in  the  county  of  or  ef  aid.  In  tvitnefs  whereof  we  the 
Jaid  jufiices,  at  Middleton  aforefaid,  in  the  county  afrefiid^ 
the  tweniy-firfi  day  of  January  in  the  year  aforffaid^  to  this 
prefent  record  do  fet  our  hands  and  feals. 

And  to  this  may  be  annexed  the  cder  of  removal,  con- 
firmed at  the  feffions  on  appeal,  or  not  appealed  againft. 
And  it  may  be  proper  to  have  duplicates  ;  one  filed  at  the 
feflions,  and  the  other  kept  by  the  townQiip, 

By  the  3  IV,  c.  \i.  as  aforefaid,  there  is  a  penalty  of 
5I  infliiied  on  the  churchwardens  or  overfeers  not  re- 
ceiving a  perfon  fent  by  warrant  of  removal.  On  which 
this  cafe  happened :  M.  2SG.2.  K.  and  Davis.  Indidl- 
ment  for  refufin^  to  receive  a  pauper,  fent  by  order  of 
two  jurtices  10  the  liberty  of  the  Tower.  Plea,  not  guil- 
ty. Verdi£):  againft  the  defendant.  It  was  moved  in  ar- 
reft  of  judgment,  that  the  3  IV.  c.  ii,  having  direifted 
anovher  method  of  punifnmcnt,  to  wit,  a  fine  to  be  levied 
hy  warrant  of  ciftrefs  in  a  fummary  way,  that  fhould   ne 
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ftri£t!y  purfued. Dennifon  J.     If  a  ftatute  create  a  new 

oflFence,  and  give  a  punifnment,  that  rule  muft  be  follow- 
ed ;  but  if  the  offence  was  before  at  common  law,  and  a 
new  punifhment  only  given,  it  is  indictable  alfo.  So  if 
one  ftatute  give  one  punifliment,  and  another  ftatute  give 
another  puniftiment,  the  profecutor  has  his  eledlion.  This 
was  an  offence  before  the  3  l-V.  Such  a  parifh  officer 
might  have  been  indicted  on  the  1 3  ^  14  C  2.  c  12.  or 
what  would  have  become  of  a  pauper  in  cafe  of  difobedience 
between  the  paffing  thofe  a£ts  r  But  the  3  ^.  c.  i\.  does 
not  relate  to  removals  from  parifti  to  parifh,  but  from  county 
to  county ;  and  therefore  there  is  no  remedy  but  by  in- 

di£lment. Fojhr  J.     In  all  cafes  where  a  juftice  has 

power  given  him  to  make  an  order,  and  dire<Sl  it  to  an  in- 
ferior minifterial  officer,  and  he  difobeys  it,  if  there  be  no 
particular  remedy  prefcribed,  it  is  indiflable.  And  judg- 
ment was  given  againft  the  defendant.  [To  which  may 
be  added,  that  the  ftatute  of  13  ^  14  C  2.  c.  12.  requires 
in  exprefs  words,  that  fuch  officer  rehiingjhall  be  bound 
over  to  the  ajjizes  or  fcjfions  there  to  be  indi£ied.'\ 

If  the  perfon  removed  returns  of  his  own  accord,  with- 
out a  certificate  ;  the  aforefaid  aft  of  the  13  &  14  C,  2, 
e.  12.  and  alfo  the  vagrant  a6l  of  the  17  G.  2.  c.  5.  have 
direfted  that  he  {hall  be  fent  to  the  houfe  of  correilion, 
according  as  is  above  exprefTed.  In  the  cafe  of  K.  and 
Jngellf  T.  8  G.  2.  The  juftices  of  BerkJI/ire  had  a  petty 
feffions  to  fearch  after  vagrants,  and  a  poor  man  refiding 
in  the  parifh  of  Blngfield^  being  examined,  confefTed  him- 
felf  to  be  fettled  in  the  parifti  of  Sunning  ;  whereupon  the 
juftices  ordered  him  to  be  removed  to  Sunning.  On  his 
returning  from  Sunning  without  a  certificate,  the  defendant, 
who  was  one  of  the  juftices  that  had  been  prefent  at  the 
faid  petty  feffions,  did,  without  any  fummons,or  oath  made 
of  his  return,  commit  the  man  to  the  houfe  of  corredlion, 
where  he  was  kept  three  days.  Upon  this,  the  court  was 
moved  to  grant  an  information  againft  the  juftice.  The 
court  allowed  the  tranfaftions  of  the  petty  feffions  in  this 
c^fe  to  be  irregular,  becaufe  there  was  no  complaint  made 
of  his  being  chargeable  or  likely  to  be  chargeable  to  the 
parifti  of  Bingpeld'i  but  yet,  as  that  was  only  a  miftake  of 
judgment,  the  court  would  not  have  thought  it  worthy  of 
punifhment ;  but  the  fending  him  to  the  houfe  of  correc- 
tion, after  having  convidled  him  unheard,  being  contrary 
to  natural  juftice,  they  were  inclinable  to  grant  an  informa- 
tion, but  as  no  malice  appeared  in  the  juftice,  the  court 
aliovi'ed  the  profecutor  to  accept  of  fome  propofal  made  by 
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ihe  juftice,  to  make  him  fatisfad^ion.     Cafes  in  the  time  of 
/jr.;/ Hardwicke.   124. 

In  the  cafe  of  Balduin  and  his  wife  againft  Blachmore 
efquire,  E.  31  G.  2.  Baldttin  zv\A  his  wife  were  removed 
by  order  of  two  juftices  from  Mar  (den  -o  Banhnevuton. 
Which  order  was  not  appealed  againft.  Afterwards,  they 
both  of  them  returned  to  Marfden  without  bringinij  a  cer- 
tificate. Of  which,  complaint  being  made  in  writina;  and 
upon  oath  to  the  defendant  Mr.  Blackmore^  who  was  a 
ju(ticeof  the  peace  for  the  county  of  LancajUr^  he  iflued 
his  warrant  to  bring  them  before  him  ;  who  being  accord- 
ingly brought,  and  the  fa6is  fully  proved  upon  oath,  he 
committed  them  tothehoufeofcorreiSlion,  until  they  fhould 
be  difcharged  from  thence  by  due  courfe  of  law.  Upon 
the  trial  of  this  caufe,  there  was  a  verdict  for  the  plaintiff, 
and  I  s  damages,  fubjedt  to  the  opinion  of  the  court,  on 
the  two  following  queftions :  i.  Whether  there  ought  not 
to  have  been  a  previous  convi£lion  of  vagrancy  ?  2.  Whe- 
ther the  wife  could  be  convi<Sted  of  vagrancy,  or  be  liable 
to  be  fent  to  the  houfe  of  correction  for  returning  without 
a  cert'ficate,  as  fhe  only  accompanied  and  refided  with  her 
own  hufba^nd  ?  On  the  argument  of  this  caufe,  lord  Matif 
y??/^  intimated,  that  it  would  be  a  very  right  thing  to  coin- 
promife  this  matter;  and  he  defired  to  be  informed  how?  the 
ufage  had  been,  about  fending  the  wife  to  the  houfe  of  cor- 
re<5tion  with  the  hufband  :  (tho'  it  would  not  indeed,  as 
he  obferved,  alter  the  law.)  Afterwards  this  cafe  being 
mentioned  as  ftanding  for  the  opinion  of  the  court,  Mr, 
Nornn  (for  the  defendant)  faid,  he  had  feveral  certificates 
of  its  being  the  pra6tice,  for  juftices  to  commit  the  wife, 
as  well  as  the  hufband,  for  returning  to  the  parifh  from 
whence  they  had  been  removed,  altho'  flie  fo  returned 
with  her  hufband. —  Lord  Mdmfield  delivered  the  refolution 
of  the  court :  He  obferved,  that  it  was  manifeft  the  juftice 
had  not  a£led  intentionally  wrong.  And  it  is  plain  that 
the  jury  were  of  that  opinion,  as  appears  by  their  g^iving 
only  I  s  damages.  The  court  would  gladly  therefore  have 
leaned  tovi^ards  excufing  this  gentleman  from  fufrering  for 
what  he  had  honeftly  and  without  any  bad  intention  done, 
if  they  could  have  found  him  juftifiable  by  any  legal  ex- 
cufe.  But  there  is  one  fatal  objection  to  his  procet-ding, 
which  we  cannot  get  over,  and  which  puts  all  the  other 
points  out  of  the  cafe  :  and  that  is,  that  the  warrant  of 
commitment  is  illeo-al.  The  lesality  of  the  warrant  de- 
pends  upon  two  a£ts  of  parliament,  or  at  leaft  u;^on  one  of 
them.  For  there  are  two  adls  of  p-irliament,  upon  one 
of  which  two  this  warrant  muft  be  founded  j  tho'  it  do'h 
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rot  appear  upon  which  of  the  two  the  juft ice  proceeded, 
Thefe  two  acts  are,  the  13  ^  14  C.  2.  c.  12.  (a  law 
made  before  the  certificates  under  the  late  a£^s  exifted  ;)  and 
the  17  G.  2.  c.  5.  (which  relates  to  perfons  returning  with- 
out bringing  fuch  a  certificate.)  Now  the  warrant  is  not 
within  ihe  former  of  thefe  acts:  The  commiiment  is,  till 
difiharged  by  due  courfe  of  law  ;  whereas  upon  this  aft  it 
fhould  have  been,  to  the  houfe  of  correction,  there 
to  be  punijhed  as  a  va^aboncU  or,  to  a  publick  wor khoufe,  there 
to  be  employed  in  work  and  labour.  Nor  can  this  v/arrant 
be  good  on  the  latter  aci;  becaufe  the  power  given  to  the 
juftice  by  that  zdc  is,  to  commit  fuch  oflenders  to  the 
houfe  of  correilion,  there  to  he  kept  to  hard  labour  for  any 
time  not  exceeding  one  month  :  \Vherea3  this  warrant  is  quite 
genera!  :  It  is  an  indefinite  commitment  ;  not  for  a  prc- 
cife  limited  time  as  the  act  direfts.  Therefore  the  war- 
rant of  commitment  is  totally  illegal  ;  and  confequently, 
the  plainisfF  is  intitled  to  the  damages  that  he  has  recover- 
ed.     BurroZO^   ManfJd.   ^q^. 

Note,  It  feemeth  advifeable,  if  the  party  returns  with- 
out a  certificate,  not  to  fend  him  to  the  houft;  of  correc- 
tion till  the  time  for  appealing  againft  the  order  for  re- 
moval fltall  be  expired  ;  for  the  fefiions  may  quafli  the 
order.  And  the  ftatute  of  C.  2.  fays,  if  he  (hall  not  re- 
main in  fuch  parifh  ivhere  he  ought  to  he  fettled^  he  fhall  be 
fent  to  the  houfe  of  correiiion.  And  the  17  6r.  2.  fays. 
All  perfons  who  fhall  unlaivf-ully  return  to  fuch  parifli  or 
place  from  whence  they  have  been  legally  removed  by  or- 
der of  two  jufiices,  Ihall  be  fo  fent  to  the  houfe  of  cor- 
reftion.  It  is  true,  the  order  may  be  fuppofed  legal  till 
reverfed  :  But  it  may  put  the  pauper  to  great  inconve- 
nience, in  removing  his  goods,  family,  and  trade  ;  and 
then  returning  (poflibly)  after  the  next  feflions. 

it.     Order  of  remoi'al  of  a  certificate  ferfoju 

As  it  will  appear  from  what  hath  been  faid  under  the 
former  head,  concerning  the  removal  of  poor  perfoni 
having  no  certificate,  that  in  molt  of  the  books  theie  are 
many  bad  orders  j  fo  it  will  appear  alfo  from  thence,  and 
from  what  will  be  faid  under  this  head,  concerning  the 
removal  of  certificate  perfcns,  that  as  to  this  kind  of  re- 
moval ih.re  is  fcrirce  one  good  order  (wiiich  is  a  little 
furprizing  in  a  matter  of  daily  praftice),  yea  fcarce  one 
which  is  capable  of  being  amended  even  by  the  fiatute 
of  the  5  G>  2.  for  there  are  objedlions  which  go  10  the 
very  efl'ence  and  fubftance  of  the  order,  efpccially  the 
W3nt  of   proucr   adjudicationvS    either   that  the  party  is 
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become  chargeable,  or  of  the  place  of  his  lafl  legal  fet- 
tlement  (for  he  may  have  gained  one  after  the  certificate), 
or  both  :  for  judgment  without  adjudging,  is  a  contra- 
didion  ;  and  where  there  is  no  judgment,  there  is  in 
ftriilnefs  nothing  to  appeal  againft,  but  only  an  order 
that  the  parifh  (hall  receive  and  provide  for  a  perfon  who 
for  aught  appears  doth  not  belong  to  theci. 

By  the  8  is"  9  /^.  c.  30.  Jf  any  per/on  who  Jhall  come 
into  any  parljh  or  place.,  there  to  refide.,  Jliall  deliver  a  certi^ 
jicate  to  one  of  the  churchwardens  cr  overfeers  there.,  fuch 
certificate  fnall  oblige  the  parijh  or  place  granting  the  fame^ 
to  rccei'oe  and  provide  for  the  perfon  mentioned  in  the  faid 
certificate,  together  with  his  family^  as  inhabitants  of  that 
parijh.,  iJihenevtr  they  Jhall  happen  to  become  chargeable  tOj  or 
be  forced  to  afk  relief  of  the  parijh^  townjhip,  or  place,  to 
vjhich  fuch  certificate  was  g<ven  j  and  ihen^  and  not  before^ 
it  Jhall  be  latvjuL  for  any  fuch  perfon.^  and  his  children.,  though 
born  in  that  pariJh.,  not  having  otherwije  acquired  a  legal  Jet- 
tlement  therey  to  be  rem'^ved.,  conveyed,  and  fettled  in  the  pa- 
rijh or  place  fr  cm  whence  fuch  certificate  wis  brought,     f.   J. 

And  by  the  3  G.  2.  c.  29.  l^hen  any  overfeer  or  other 
perjo'i  fijall  remove  hack  any  perjons  or  their  families,  refiding 
untier  a  certificate.,  and  becoming  chargeable.,  to  the  parijh  or 
place  to  wh.ch  thty  Jhall  beUn^  j  Juch  over  Jeer  or  other  per- 
fon  Jhuli  be  1  eimhurjed  Juch  reajonahle  charges  as  they  may 
have  been  put  unto  in  maintaining  and  removing  Juch  per- 
Jons.,  by  the  churihwar  dens  cr  overfeers  of  the  pace  to  which 
Juch  per  Jons  le  removed  \  the  Jaid  charges  being  fir Jl  ajcer- 
taimd  and  ailowed  of  by  one  cr  more  jufiices  for  the  county 
cr  place  to  which  fuch  removal  Jhall  be  made ;  which  faid 
charges  fo  afcertained  and  allowed,  Jhall.,  in  caje  of  a  refujal 
of  payment,  be  'ivied  by  dljhefs  and  Jale  of  the  goods  of  the 
churchwardens  and  over  Jeers  of  the  place  to  which  Juch  cer- 
tificate perjon  is  removed,  by  warrant  of  Ju^h  jujiice  or  juj- 
tices.     f.  9. 

Form  of  an  order  of  removal  of  a  certificate  perfon. 


sH 


pTo  the  churchwardens  and  overfeers  of 

I       the  poor  of  the  parifli  of  Orton  in  the 

faid  county  of  Wejimorhnd,  and  to  the 

churchwardens   and   overfeers    of    the 

poor  of  the   parifh   of  Penrith  in  the 

J__     connty  of  Cumberland, 

H  E  R  E  A  S  complaint  hath  been  made  by  the  churc 
wardens  and  everjeers  oj  the  poor  of  the  parj^i^ 
O0  + 
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Orton  aforefaid  in  the  fald  county  of  Weftmorland,  unto  us 
tihcfe  numes  are  hereunto  Jet  and  J e  ah  affixed^  being  two  of 
his  majej^ys  jufliccs  of  the  peace  in  and  for  the  f aid  county  of 
Weftmorland,  and  one  cf  us  of  the  quoru.n,  that  John 
Thomfon,  Mary  his  wfe^  Thomas  their  Jon  aged  eight 
yearSf  and  h^nz^  their  daughter  aged  four  years^  having  for 
fome  time  laji  paji  dvuelt  in  the  parijh  of  Orton  aforefaid,  be~ 
ing  alloweufo  to  do  by  reafon  of  a  ceriificate.  bearing  date  the  •— 

day  of in  the  year  of  our  Lord under  the  hands  and 

Jeals  of  A.  C.  and  l^.C  churchwardens^  and  A.  O.  and 
JB.  O.  overjeers  of  the  poor  of  the  faid  parijh  of  Penrith,  at- 
tefled  by  A.  W.  a^id  B.  W.  two  credible  witntffes,  and  al- 
lowed by  J.  P.  and  K  P.  ejquiresy  two  of  kis  majtjlys  juf- 
ticcs  of  the  peace  for  the  faid  county  of  Cumberland,  according 
to  the  direSiions  of  the  fexeral  atls  of  parliament  in  fuch  caje 
made  and  provided,  are  become  chargeable  to  the  faid  parijh  of 
Orton  ;  And  whereas  it  appears  to  us,  as  well  up^n  the  oath 
of  the  jaid  John  Thomlon  as  otherw'fe,  that  neither  they  the 
I  yi7/V  John  Thomfon,   Mary  his  wife,  Thomas  and  Agnes 

their  chddren,  nor  any  of  them,  have  gained  any  legal  fettle- 
vient  fnce  the  date  cf  the  fa  d  certif.ca!e  :  Whereby^  and  upon 
cue  confideration  had  of  the  premj'es,  it  appears  to  us,  and 
we  do  hereby  adjudge,  that  the  faid  John  Thomfon,  Mary  his 
I  tuife,  and  Thomas  and  Agnes  their  children,  are  become 
chargeable  to  the  laid  parijh  of  Orton,  and  that  the  place  cf 
the  lafi  legal  fettlement  of  ihem  and  every  of  them  is  in  the  faid 
parifh  of  Penrith  in  the  faid  county  (f  Cumberland  :  Thefe 
are  th-refore  to  require  you  the  faid  chwchwardens  and  over- 
feers  cf  the  poor  of  the  faid  farifh  of  Orton,  or  fame 
or  one  of  you ^  to  convey  the  faid  John  Thomfon,  Mary 
his  wfe,  and  Thomas  and  Agnes  their  children,  from  and 
out  of  your  j aid  parifh  5/"  Orton,  to  the  jaid  pari fo  r/"  Penrith, 
and  them  to  deliver  to  the  churchivardem  and  overfeers  cf  the 
poir  there,  or  to  feme  or  one  of  thim,  together  with  this  our 
order,  or  a  true  copy  thereof,  at  the  fame  time  Jheiuing  to  them 
the  original'.  And  we  do  oljo  hereby  require  you  the  faid  church- 
wardens and  overfeers  of  the  poor  of  the  faid  parijh  of  Pen- 
nth,  to  receive  and  provide  for  them  as  inhabitants  cf  your 

farifh.     Given  under  our  hands  and  feals  the —  day  of 

'  in  the  year  of  our  Lord  •• 

Allowed  hy  J.  P.  and  K.  P.  efquires,  two  cf  his  rnajeffs 
jufilcss  of  the  peace']  H,  9  An,  K.  and  Newton.  Order  for 
removing  a  certificate  perfon,  not  fetting  forth  that  it  was 
allowed  by  two  juftices,  but  adjudging  the  parifh  which 
granted  the  certificate  to  be  the  place  of  the  lalt  legal 
^'fjement.  By  Mr,  J.  Probyn :  The  order  is  good,  for 
13  it 
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It  fets  out  that  the  pauper  came  by  certificate;  and  ad- 
Judges  that  he  was  adlually  chargeable,  and  that  N^w- 
ton  was  the  place  of  his  laft  legal  fettlement,  he  having 
gained  no  fettlement  elfewhere  fince ;  which  fets  out  the 
whole  reafon  of  their  judgment,  and  would  nmake  the 
fettlement  good,  if  there  had  been  no  certificate,  i  Sejf, 
C.  149. 

M.  7  G.  BarIe\croft  and  Cole-overton.  Order  of  re- 
moval of  a  certificate  perfon  ;  It  was  not  faid  that  the  cer- 
tificate was  attejied,  but  only  that  it  was  allowed.  But 
by  the  court :  The  atreftation  is  by  the  flatute  made  pre- 
vious to  the  allowance ;  and  therefore  when  they  fny  it 
was  allowed  according  to  the  acf  of  parliament,  we  muft 
intend  it  was  attefted,  for  otherwife  it  could  not  be  fo 
allowed.     And  the  order  was  confirmed.     Str.  4.02. 

Jre  become  chargeable"]  E.  9  An,  ^  and  Brumjlead, 
An  order  of  two  juftices  for  the  removal  of  a  man  that 
came  into  a  parifh  by  a  certificate,  was  quaflied  upon  this 
exception  j  It  was  faid  in  the  order,  that  they  removed 
him  becaufe  he  was  likely  to  become  chargeable :  And  the 
whole  court  were  of  opinion,  that  the  jultices  cannot  re- 
move a  perfon  that  comes  into  a  parifh  by  a  certificate,  ttll 
he  is  a£tually  chargeable  to  the  pariih.     2  ^alk,  530. 

H.  4  G.  Teelby  and  Willerton.  The  juftices  remove  a 
certificate  woman,  being  likely  to  become  chargeable.  But 
by  the  court :  She  is  by  the  ftatute  net  removeable,  till 
Ihe  a<Etually  becomes  chargeable.  And  the  order  was 
quafhed.     Sir.  77. 

And  zve  do  hereby  adjudge]  T.  2  An,  Maldon  and  Fleet-* 
wick.  An  order  was  made,  reciting,  that  whereas  com- 
plaint hath  been  made  unto  us,  that  fuch  a  perfon,  who 
is  lately  come  into  the  pariih  with  a  certificate,  is  adtually 
chargeable  to  the  parifii  j  thefe  are  therefore  ro  require 
you  to  remove  :   And  quaflied,  for  that  there  was  no  ad-  f 

judication.     2  Salk.   530. 

T.  15  G.  2.  Great  Bedwin  and  TVilcot.  Order  of  re- 
moval of  a  certificate  perfon,  in  which  there  was  no  com- 
plaint of  the  churchwardens  or  overfeers,  nor  any  adjudi- 
cation that  the  certificate  perfon  is  aftually  become  charge- 
able. On  appeal,  the  feflions  in  purfuance  of  the  5  C  2. 
amend  the  order  in  thefe  particulars,  as  matter  of  form  only, 
and  infert  in  the  faid  order  fuch  complaint  and  adjudication. 
And  now  the  queftion  was,  Whether  thefe  amendments 
went  only  to  matter  of  form,  or  to  the  fubftanc€  and  me^ 
of  the  order?  By  L^^  Ch.  J.  There' has  been  bii^J^j 
cafe  in  this  court  on  this  adt  fince  the  making  9^^ that 
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that  was  not  deteririned  :  The  prefent  feems  to  be  a  very 
ftrong  cafe  agair.ft  ihe  power  of  amending.  For  there 
muft  be  a  complaint  from  the  overfeers,  otherwife  the  juf- 
tices  have  no  power  to  rerr-ove ;  and  a  certificate  perfon 
muft  be  adjudged  to  be  actually  chargeable,  otherwife  he 
cannot  be  removed  :  And  ihefe  amendments  might  be  the 
real  merits  on  v/l.ich  this  cafe  depended.  And  it  would 
be  a  detrimental  conftrucS^ion  of  the  a£l,  to  take  it  fo 
largely  ;  and  would  be  giving  the  feffions  an  original  jurif- 
didion.  And  quafhed  by  the  whole  court.  2  Sijf.  C.  142. 
Sir,   J 158.     Burroivs  Seal.  Cof.   163. 

But  after  all,  it  doth  not  appear,  how  it  becomes  ne- 
ceflary  in  the  order  of  removal,  to  take  any  notice  of  the 
certificate  at  all,  or  to  n.ake  any  further  ufe  of  it  than  as 
evidence  to  the  juftices  of  the  feitlement:  And  if  it  is  not 
necefiary  to  recite  it,  it  is  better  to  omit  the  fame  ;  be- 
caufe  a  mifrecital,  either  in  the  date,  or  in  the  names  of 
the  perf  ns,  or  in  any  other  material  part,  will  be  fatal, 
for  that  then  there  will  be  no  fuch  certificate  as  is  there 
recited,  and  the  order  muft  fall  of  courfe.  And  I  do  not 
fee,  why  the  form  may  not  be  much  more  plain  and  fim- 
pie  by  drawing  the  lame  very  little  varied  from  the  com- 
mon form  of  an  order  of  removal  of  other  perfons  having 
no  certificate.  It  is  true,  where  the  perfons  are  only 
likely  to  he  chargeable^  it  is  then  requifite  to  fet  forth  in 
the  order,  that  they  have  no  certificate  ;  for  if  they  have 
one,  they  cannot  be  removed  till  they  adually  be  charge- 
able. But  if  the  order  do  fet  forth  that  they  are  charge- 
able, in  that  cafe  it  is  not  at  all  maiericil  whether  they  have 
a  certificate  or  not ;  for  in  both  cafes  alike,  they  are  then 
equally  removeable.  And  if  fo,  then  the  form  may  be 
this,  both  for  a  certificate  perfon,  and  for  a  perfon  having 
no  certificate,  v/ho  is  adlually  become  chargeable  : 

Weftmorland.  '"p  O  the  churchwardens  and  overfeers  of 
""■  the  poor  of  the  pcrijh  of  Orton  in  the 
[aid  county  of  Weftmoilaud,  and  to  the  churchwardens  and 
cverjeers  of  the  poor  of  the  parijh  of  Penrith  in  the  county  of 
Cumberland,  and  to  each  and  every  of  them. 

Upon  the  complaint  of  ihe  churchwardens  and  over feers  of  the 
fonr  of  the  puriji)  of  Orton  cfcrefaid  in  the  faid  county  of 
Wefimorland,  unto  us  whofe  names  are  hereunto  fet  and  feats 
nfjlxed^  being  tzuo  of  his  maje/fy's  jufiices  of  the  peace  in  and 
for  the  faid  county  of  Weltmorland,  and  one  of  us  of  the, 
quorum,  that  John  Thomfon,  Mary  bis  wife,  Thomas 
their  fan  aged  eight  years,  and  Agnes  th':ir  daughter  aged  four 
years^  have  come  to  inhabit  in  the  faid  parijh  of  Oiton^  nc^ 
havffig  gained  a  legal  JcttUment  thcrSi  atid  that  the  /aid  John, 
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Thomfon,  Mary  his  wife,  and  Thomas  and  Agnes  their 
children,  arc  now  chargeable  to  the  Jaid  parij})  of  Orton  : 
JVe  the  fold  ju/iices,  upon  due  proof  made  thereof^  as  well 
upon  the  examination  of  the  faid  John  Thomfon  up:n  oath^ 
as  other u^ife,  and  Ukeivije  upon  due  confuleration  had  of  the 
premifes,  do  adjudge  the  fame  to  be  true  ;  and  we  do  like' 
wife  udjw^ge,  that  the  lawful  fettlefhent  of  them  the  f aid  John 
Thomfon,  IVJary  his  wife ^  and  Thomas  and  Agnes  their 
chi-drcny  is  in  the  [aid  parijh  of  Penrith  in  the  faid  county 
of  Cumberland  :  IVe  therefore  require  you  the  jaid  church- 
war  dem  and  o'verfeirs  of  the  poor  of  the  faid  parijh  of  Or~ 
ton,  or  feme  or  one  of  you  ^  to  convey  the  faid  John  Jhomfon, 
Mary  his  wife,  and  Thomas  and  Agnts  their  children^ 
from  a-id  out  of  ycur  faid  parijh  of  Orton,  to  the  faid  parijh 
tf/"  Pcnii:h,  and  them  to  deliver  to  the  churchwardens  and 
averfers  of  the  poor  ihrre,  or  to  fome  or  one  of  them,  together 
with  this  our  order,  or  a  true  copy  thereof  at  the  fame  time 
fheiving  to  th  m  the  original;  And  we  do  alfo  hereby  require 
you  the  fnid  churchwardens  and  cverj'eers  of  the  poor  of  the 
faid  parijh  of  Penrith,  to  receive  and  provide  for  them  as  in" 
habitants  of  your  parijh.     Given  under  cur  hands  and  Jeals 

the  -    ■  -"-  day  cf ■  in   the  year  of  the  reign 

of  his  majejiy  king  George  the  third. 

It  doth  not  appear  what  (hall  be  done,  if  a  certificate 
perfon,  after  having  been  removed,  (hall  return  with  a 
new  certificate  ;  that  is,  whether  or  no  the  parifh  fhail  be 
obliged  to  receive  him  again,  until  he  fhall  again  become 
cha'geable.  It  fometimes  happeneth,  that  a  certificate 
perfon  is  decoyed  into  acceptance  of  relief  from  the  pariili 
officers,  in  order  that  thev  may  get  rid  of  him.  If  a  new 
certificate  fhall  intitle  him  to  return,  this  kind  of  prad^ice 
may  be  fruftrated.  Upon  a  removal,  the  certificate  is  at 
3n  end.  But  the  parifh  may  grant  him  another.  And 
there  is  no  law  which  fcemeih  to  give  power  to  any  parifh 

to  rtfufe  him, But  this  is  a  cafe  not  likely  to  happen 

frequently ;  becaufe  the  parifh  granting  the  certificate 
rpull  pay  the  charges  of  removing  fuch  certificate  perfons 
when  chargeable,  and  of  their  maintenance  in  the  mean 
time. 

Hi,  jippeal  agaiiiji  the  order  of  removal. 

I.  All  perfons  who  think  themfelves  aggrieved  by  any  fuch  ^o^^er  t>f  z^ 
judgment  of  the  faid  two  jujiices,  may  appeal  to  the  juflices  o/P'^^''"l5' 
(he  peqce  of  the  Jaid  county,  at  their  next  q^uarter  Jejfons,  who 

Jhdl 
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Jh^ill  do  them  juji'ice  according  to  tht  merits  of  their  caufe,     13' 
&  14  C.  2   c.  12  f.  2. 

And  by  the  8  ^  9  tV.  c.  30.  The  appeal  againji  any 
order  of  removal  of  any  poor  perjon,  Jhall  he  had^  profecuted^ 
and  determined^  at  the  general  or  quarter  fejfions  of  the  peace 
for  the  county^  divifion^  or  ridings  wherein  the  parijh.^  townjhip, 
or  place^from  whence  fuch  poor  p  erf  on  fl)  all  be  removed  doth  lie, 
and  not  elfewhere.     f.  6. 

Ml  perjons  who  think  themflvei  aggrieved'^  E,  4  W.  K. 
and  Hartfield.  Two  juftices  removed  Nicholas  IVells  from 
tl-.e  parilh  of  Hartfeld  to  the  parifli  of  Frampfield\  from 
which  order.  Wells  the  party  himfelf,  and  not  the  parifh, 
appealed.  It  was  obje<3ed,  that  the  party  himfelf  cannot 
appeal,  becaafe  the  appeal  is  only  given  to  the  parifli  ag- 
grieved :  But  by  the  whole  court :  The  party  may  appeal 
as  well  as  the  parilh.      Carth.  222. 

T»  4  G.  K.  and  Almonlury.  An  order  of  two  juflices 
was  quafhed  at  the  feflions  upon  appeal,  without  laying, 
ai  the  appeal  of  the  party  aggrieved.  And  the  court  inclined 
to  qualh  the  order  for  this  fault,  till  they  were  informed 
the  precedents  were  mod:  of  them  fo,  and  for  that  reafon 
and  that  only,  as  Pratt  Ch.  J.  declared,  the  order  was  con- 
firmed.    Str.  96. 

j4t  the  next  general  or  quarter  feJftoni'\  E.  2  G.  2.  K.  and 
Norton.  Exception  was  ta'xen  to  an  order  of  feflions,  for 
difcharging  an  order  of  removal,  becaufe  thejuftices  order 
was  dated  fune  21,  and  the  feflions  order  was  not  till 
Jtdichaelmas  feflions  following,  (o  that  Midfummer  feflions 
intervened.  To  this  it  was  anfwered,  that  by  the  exprefs 
words  of  the  ftatute  the  appeal  is  to  be  to  the  next  feflions 
after  the  parties  find  themfeives  aggrieved,  which  is  not  till 
the  removal :  And  for  aught  appears  Michaelmas  feflions 
might  be  the  next  feflions  after  the  grievance.  And  fo  it 
was  held  in  the  cafe  of  A-ilhrook  and  S,t.  Johns  in  South- 
ar/.ptcn^  M.  I  G.  To  which  the  court  agreed,  and  the 
feflions  orcJer  was  aflirmed.     Sir.  831. 

T.  11  /^'  K.  and  Langley.  It  was  moved  to  quafli  an 
order  cf  feflions,  becaule  the  juftices  had  adjourned  the 
appeal  from  one  ft/Tiuns  to  another,  and  io  the  determina- 
tion upon  the  appeal  was  not  at  the  next  quarter  feflions. 
But  bv  the  court  :  The  appeal  mufl  be  lodged  at  the  next 
quarter  feflions,  but  when  it  is  lodged,  the  jullices  may  ad- 
journ it.      2  Salk.  605.     Comb.  365. 

E.  ig  G.  3.  K.  and  the  juflices  oi  Gloucefierjhire.  Oft 
a  motion  for  a  mandamus  to  compel  the  juflices  of  the 

quarter 
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quarter  feflions  of  Glouajlerjhire^  to  receive  an  appeal 
againft  an  order  of  removal,  it  appeared  from  the  afHdavits, 
that  the  examination  of  the  pauper  was  taken  in  Augujl  \ 
the  order  of  removal  the  12th  of  November  foHowing;  and 
the  ieflions,  where  the  appeal  was  tendered,  held  on  the 
12th  day  of  "January  in  the  enfuing  year  j  that  no  notice 
of  appeal  had  been  ferved  (for  which  the  reafon  affigned 
was,  that  the  appellants  had  not  been  able  to  get  their  wit- 
nefles  ready  till  it  was  too  late  to  give  fuch  notice) ;  that 
the  court  had  been  moved  to  receive  the  appeal,  and  ad- 
journ the  confideration  of  it  till  the  following  feflions,  and 
had  refufed.  The  court  was  clearly  of  opinion,  that  the 
juftices  ought  to  have  received  the  appeal  j  and  the  rule  for 
a  mandam"S  was  made  abfolute.     Douglas,  182. 

In  the  fame  term,  in  the  cafe  of  K.  and  the  juftices  of 
the  Eojl  Riding  of  York/hire,^  it  was  moved  for  a  mandamus 
to  receive  an  appeal  againft  an  order  of  removal  on  the  fol- 
lowing fa6ts  :  The  order  of  removal  had  been  made  by  the 
two  juftices  on  the  22d  of  September^  but  the  pauper  was 
not  removed  till  the  5th  of  OSiober,  Hull,  the  place  to 
which  the  pauper  had  been  remoi'ed  from  IVbitby,  is  60 
miles  from  Northallerton^  where  the  feflions  began  on  the 
6th  of  OSicber.  At  which  feflions  no  appeal  was  entred. 
And  at  the  Epiphany  fefllions  following,  which  began  on 
the  1 2th  of  January,  //«// off"ered  an  appeal,  but  the  juf- 
tices refufed  to  hear  it,  thinking  themfelves  bound  by  the 
words  Of  the  ftatute,  which  directs  the  appeal  to  bs  to  the 
next  feflions.  On  (hewing  caufe,  it  was  infifted,  that  the 
fucceeding  feflions  had  no  jurifdidlion  ;  that  an  appeal 
might  have  been  entred  at  the  Michaelmas  feflions,  on  the 
fecond  or  third  day,  for  that  no  notice  is  neceiTary  in  order 
to  intitle  the  parties  to  enter  their  appeal,  akho'  if  there 
has  been  no  notice,  or  not  reafonabls  notice,  the  juftices 
are  bound  to  adjourn  the  hearing  till  the  enfuing  feflions. 
The  court  faid,  that  by  next  feflTions  the  ftatute  meant  the 
i\txi  pojftble  feflions,  and  that  here  it  was  impofllble  for  the 
appellants  to  lodge  their  appeal  at  the  Michaelmas  feffion?. 
And  the  rule  was  made  abfolute  for  a  mandamus,     Douglas, 

183- 

'/.  17  G.  3.  K.  and  the  juftices  o(  Devon/hire.  A  man^ 
damus  had  been  moved  for  to  the  juftices  of  Devcn,  to  hear 
an  appeal  to  an  order  of  removal  of  John  Cook  and  his 
wife  and  children,  from  Witheridge  to  Paddingion,  both  in 
the  county  of  Devon:  The  juftices  at  the  feflions  had  re- 
fufed to  enter  into  it,  as  one  feflions  had  intervened  fincc 
the  removal :  The  faits  were,  that  the  order  of  removal 

was 
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was  dated  OSiohir  21,  1776;  in  Nov.mber  the  pauper  was 
removed  ;  fometime  afterwards  it  was  agree  i  between  the 
two  pariflies  that  the  queition  jQiould  be  decided  by  the 
opinion  of  Heath  feijednt,  provided  fuch  opinion  was  given 
on  or  before  the  14th  day  of  Januor)\  the  feffions  bt^gin- 
ning  on  the  t5th.  It  was  alfo  agreed-  that  no  other  in- 
ftru(£tions  ftiould  be  given  to  the  counfel,  than  the  examina- 
tion of  the  pauper,  which  was.  That  he  was  born  in  the 
parifh  of  Witheridge,  and  about  the  age  of  feven  years  was 
bound  to  Richard  Elivorthy  of  IVithcridge^  with  whom  he 
lived  till  21,  and  then  made  an  agreement  with  his  malter 
to  give  him  one  guinea  to  difcharge  him  from  his  appren- 
ticelhip  :  That  the  faid  Elivorthy  gave  him  a  difcharge 
under  his  own  hand  :  That  afier  difFerent  fervices  he 
gained  a  fettlement  by  hiring  and  fervice  under  Robert 
Salter,  in  the  parifh  of  Paddington,  if  he  was  fo  far  dif- 
charged  by  the  above  tranfa£lion  as  to  be  capable  of  gain- 
ing a  fettlement  by  hiring  and  fervice. On  the   10th 

of  'January  the  opinion  was  given  ;  and  was,  "  That  if 
*'  the  indenture  of  apnrenticelliip  remained  in  the  maf- 
"  ter's  hands  uncaniellcd^  the  apprtnticefaip  fiill  continued, 
"  and  the  agreement  v/as  no  diilblution  thereof,  but  only 
*'  a  licence  to  the  apprentice  to  ferve  where  he  pleafcd." 
On  this  day  the  officers  of  fFiiberidge  told  the  officers  of 
Paddington,  that  as  the  opinion  was  not  dccifive,  they 
muft  enquire  of  the  mafter  what  had  become  of  the  in- 
denture. Ai  the  feffions  on  isth,  no  appeal  to  the  order 
of  removal  was  enired.  At  the  Eajier  feffions  following, 
the  parifli  of  Paddington  appealed,  but  the  juftices  refuftd 
to  enter  into  it,  as  not  being  in  Un\e.———Bui/er  having 
early  in  the  term  moved  for  a  mandamus  on  the  ground, 
that  under  the  agreemenr,  the  opinion  in  favour  of  Pad- 
ditigton  was  conclufive,  and  that  Paddingtcn  had  appealed 
in  confequence  of  oojeciions  raifed  to  tiiis  de-^ifion  jubjc- 
quent  to  ths  Epiphany  J ejfiom^  and  therefore  the  Itatutable 
limitation  of  appeal  to  tne  next  feffions  ought,  during  the 
time  the  parties  were  under  the  terms  of  c(jmpromiie,  to 
be  fufpended  :  On  the  laft  day  of  term,  Fanjhaw  and 
Milks  (hewed  caufc,  and  having  fully  fatisfied  the  court 
upon  the  fact.,  of  the  appeal  having  been  pievented  in  con- 
fequence of  the  objedtion  not  having  been  ra'ikd  pnvious 
fyihe  Epiphany  feffions:' By  lord  Mam  field:  As  both  par- 
ties had  agreed  that  this  qutflion  fhould  be  fubmitied  to 
counfel,  and  that  his  opinion  fiiould  conclude,  though  the 
court  d.  es  not  quite  ?.gree  with  the  counfel  in  poinr  of  law, 
they  would  not,  had  the  opinion  been  pofitive,  have  granted 

the 
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the  mandamus.  Upon  the  point  of  law,  I  am  of  opinion, 
that  if  the  indenture  had  not  been  deftroyed,  but  remained 
in  the  mafter's  hands,  the  apprentice  would  yet  have 
gained  a  fubfequent  fetdement  in  Paddington :  The  maf- 
ter  received  a  guinea  of  his  apprentice,  then  of  full  age, 
for  the  exprefs  purpofe  of  vacating  the  indenture:  Why, 
could  the  mailer  after  this,  have  ufed  the  indenture  againft 
the  apprentice  ?  So  far  from  it,  that  the  apprentice  might 
have  brought  an  action  againft  the  m after  for  it.  But  the 
opinion  of  the  counfel  was  hypothetical  only,  and  upon  a 
ftate  of  fads  at  the  time  not  fettled  and  fubmitted  to  him 
by  the  parties  ;  the  cafe  therefore  might  be  confidered  as 
open  to  the  interpofition  of  the  court :  But  the  merits  of 
the  cafe  appearing  to  be  clearly  againft  the  party  applying, 
the  court,  to  prevent  further  litigation  and  expence,  refufed 
the  rule  ;  and  on  account  of  fome  mifcondudt  with  refpe^t 
to  the  affidavits  laid  before  the  court  by  the  profecutors  of 
the  rule,  directed  that  it  fliould  be  difcharged,  with  cofts 
out  of  pocket.     Mandamus  denied.     Cal.  Caf.  32. 

But  where  the  fefHons  itfelf  is  adjourned,  the  ftyle  of 
the  feffions  ought  not  to  run  at  fuch  a  fejjions  heldby  adjourn^ 
meni^  but  the  time  of  the  firft  meeting  of  the  feffions  ought 
to  be  fet  forth,  and  that  the  fame  was  continued  to  fucli 
further  time  by  adjournment :  As  in  the  cafe  of  ^.  and 
the  inhabitants  of  Hindadeave :  An  order  made  at  the 
general  quarter  feffions  of  the  peace  held  by  adjournment 
was  quafhed,  becaufe  it  did  not  appear  that  this  was  the 
next  general  quarter  feffions,  for  it  might  be  that  the  fef- 
fions was  begun,  and  continued  by  adjournment  before  the 
order  was  made.     19  Finer.  356. 

T.  10  G.  2.  Heptonjtatl  and  Errendon.  The  feffions 
was  faid  to  be  holden  on  fuch  a  day  by  adjournment^  and 
it  did  not  appear  when  the  original  feffions  was  holden. 
And  the  order  was  quafhed  for  that  caufe.  Burrow's  Sett/, 
Caf.  88. 

H.  20  G.  2.  K.  and  PolJIead.  Appeal  was  made  to  the 
quarter  feffions  in  Suffolk^  held  April  7,  1746,  againft  an 
order  of  re  noval.  The  feffions  was  adjourned  to  April g, 
at  iViodbridge,  where  for  want  of  a  fufficient  number  of 
juftices  nothing  could  he  done.  April  1 1,  a  feffions  is  held 
at  Ipfwichy  and  adjourned  to  the  14th  at  Bury,  where  the 
appeal  was  allowed.  It  was  moved  to  quafli  the  order 
of  feffions,  as  made  without  jurifdicflion,  the  feffions  end- 
ing for  want  of  an  adjournment  at  IFoodbridge.  And  of 
that  opinion  was  the  court ;  for  the  words  in  the  2  H.  5, 
c.  4.  and  more  often  if  need  be^  were  never  confidered  as 
giving  more  than  one  original  feffions  in  a  quarter,  but 
1%  only 
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only  impowering  adjournments.  The  country  muft  take 
notice  of  adjournments,  but  are  not  fuppofed  to  expe<S  a 
new  felTions  till  the  ufual  time.  And  the  order  of  feffions 
was  qua  fined.     Str.  1 263. 

T.  22  y  23  G.  1.  JVeJi  Torrlngton  and  North  Thorejby, 
The  feffions  was  held  at  Kirton  ;  and  from  thence  ad- 
journed to  Cai/ier^  at  which  place  no  feffions  was  held 
purfuant  to  the  fiiid  adjournment.  Afterwards  a  feffions 
was  held  at  Homcafile ;  and  the  appeal  was  heard  and 
determined  there.  By  the  court :  The  feffions  at  Horn- 
caflle  could  not  take  up  the  appeal,  for  want  of  jurifdic- 
tion,  A  quarter  feffions  muft  be  holden  four  times  in  a 
year,  as  directed  by  ftatute ;  and  it  may  be  adjourned 
from  time  to  time,  and  from  place  to  place:  But  if  it  is 
once  dropped,  it  cannot  be  refumed.  Burrow's  SettL  Caf, 
293. 

'i.  15  G.  2.  Roode  and  North  Bradley.  A  perfon  was 
removed  from  Rosde  to  North  Bradley.  North  Bradley  gave 
notice  of  appeal  j  on  which  Roode  took  him  back,  but 
however  got  their  order  confirmed  at  feffions.  The  next 
feffions  fet  both  afide  as  fraudulent.  And  now  Roode  in- 
lifted,  that  the  order  was  good,  as  not  being  appealed  from 
at  the  next  quarter  feffions  :  And  as  to  the  other,  that  it 
was  not  in  the  power  of  one  feffions  to  fet  afide  the  a<3:  of 
the  other.  All  being  now  before  the  court,  they  quafhed 
the  firft  order,  as  being  properly  quaftiable  on  appeal  ;  and 
would  not  take  notice,  that  it  was  not  at  the  next  feffions 
after  fervice  of  the  order,  which  being  in  the  cafe  of  a  re- 
cent appeal,  they  would  fuppofe  to  have  been  ferved  too 
late  for  an  appeal  to  the  next  feffions.  And  as  to  the  order 
of  confirmation,  they  quafiied  that,  as  not  being  made  on 
any  appeal,  and  confequenily  without  jurifdicSiion,  and  at 
the  fame  time  quaflied  the  latter  part  of  the  fecond  feffions 
oruer,  which  refcinded  that  confirmation,  as  not  being  pro- 
perly before  them.     Str.  1168, 

For  the  county,  d'lvlfion  or  riding,  from  whence  the  removal 
was"]  -£".13  ly.  IVaiford'dXi^  IVendover.  Two  juftices  of 
$t,  Albans  remove  a  poor  perfon  to  IVendover.  Wendover 
appeals  to  the  feffions  at  St.  Alham,  where  the  order  was 
confirmed.  By  the  court:  The  appeal  ought  to  have 
been  to  the  feffions  of  the  county,  and  not  of  the  cor- 
poration i  and  as  it  was,  it  was  coram  non  judice,  2  Salk, 
490. 

And  in  ihe  cafe  of  Maiden^  M.  1 1  An.  By  lord  Ch.  J. 
Parker  ;  where  there  is  a  town  corporate  that  hath  feffions 
of  its  own,  and  the  juftices  within  that  town  make  an  order 

there. 
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there,  if  the  parties  will  appeal,  they  muft  appeal  to 
the  county  ftflions,  and  not  to  their  own  feffions,  for 
then  there  would  be  an  appeal  ah  eodem  ad  enndem,  there 
being,  it  may  be,  the  fame  juftices  fitting,  who  made  the 
order.     Cajes  of  S,  10. 

T,  8  G.  3.  Eaji  Donylandzni  Si.  Giles's  Colchefler.  Two 
juftices  for  the  borocgh  of  Colchefler  removed  the  pauper 
from  St.  Giles's  in  Colchefler  to  Eajl  Donyland  in  EJpx  ; 
and  on  appeal  to  the  quarter  feiiions  of  the  borough,  the 
juftices  there  confirm  the  order,  and  ftate  a  cafe  fpecially 
xipon  the  fafts  for  the  opinion  of  the  court  of  king's  beiich. 
Upon  arguing  the  matter  there,  it  was  obferved,  that  the 
appeal  ought  to  have  been  to  the  county  feiiions.  Unto 
which  it  was  anfwered,  that  the  parties  having  acquiefced 
in  the  jurifdiciion,  and  entrtd  upon  the  merits,  and  adfually 
fettled  a  cafe  for  the  opinion  of  the  court,  they  were  not 
at  liberty  now  to  make  the  objcftion.  But  by  the  court : 
The  borough  feflions  had  no  jurifdidtion  to  make  this 
order  of  confirmaiion  ;  and  therefore  their  opinion  and 
their  order  are  both  nugatory.  The  appeal  ought  to  have 
been  to  the  quarter  feffions  of  the  county.  As  no  fnch  ap- 
peal has  ever  been  made,  the  original  order  ftands  good 
as  unappealed  from.  And  accordingly,  the  original  order 
was  confirmed.     Burrow's  SetiL  Ccf.  592. 

2.  2^0  appeal  from  any  crder  of  rcm-.'-jal  /hall  be  proceeded  Notice  of  appea!. 
upon,  unlejs  reajonable  notice  he  given  by  the  churchwardens  or 
cverfeers  of  ihe  parijh  or  place  appealing,  unto  the  church- 
wardens or  over  jeers  of  the  parijh  or  place  from  which  the  re' 
tnoval  fhall  be  ;  the  renfonahier.efs  of  which  notice  Jhall  be  de- 
t-er mined  by  the  jufiices  at  the  quarter  ffftons  to  zvhich  the  ap- 
peal is  made ;  and  if  it  jhall  appear  to  them,  that  reafonabk 
time  of  notice  was  not  given,  then  they  jhall  adjourn  the  appeal 
to  the  next  qitarler  fejfims,  and  then  and  there  finahy  dcfer^nine 
the  fame.     9  G.  c.  7.  f.  8. 

■Reafnable  notice]  It  is  hot  exprelTed  in  theadl,  that  this 
DOtice  fhall  be  in  writing  ;  but  the  court  will  better  judge 
■of  the  reafonablencfs  of  it,  if  it  ftiall  be  in  wriiinor ;  And 
it  may  be  thus : 

'~T^  O  ih^  churchwardens  and  cverfeers  of  the  poor  cf  the 

-*■     parijh  of  --' in  the  county  of . 

This  is  to  give  notice  to  y:u  and  every  cf  you,  that  ive  the 

churchwardens  and  overfecrs  of  ihe  poor  of  the  parijh  of 

in  the  county  of do  intend  at  the  next  quarter  fjnons  cf 

the  peace  to  be  hclden  for  the  faid  cctinty  cf  to  com- 
mence and  prcfecute  an  appeal  againfi  an  order  of  J.  P,  and 
.  Vol.111,                          Pp  K.  P. 
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K.  P.  efqulres^  two  of  his  majejiy*s  jujlices  of  the  peace  of  the 
Jaid  county  of  ■  for  and  concerning  the  removal  of  . 

to  our  faid  parijh  of  •      •  •    -.     IVitnefs  our  hands  this  — — . 
day  of . 

P   T-J    ^  Churchwardens  t 

E.  F.    7  Overfeers  of  the 
G.  H.  J  poor. 

Order  not  ap-  3.  //.  12  jIn.  Malendine  and  Hunfdon.  Two  juftices 
1^6.^31*°^'"^'  by  an  order  fend  fome  poor  perfons  to  Hunfdon,  Two 
juftices  there  by  an  order  fend  them  back  again.  By  the 
court :  They  ought  to  have  appealed,  and  not  fent  them 
back ;  and  held  the  order  of  the  firft  two  juftices  to  be 
good,  becaufe  there  was  no  appeal  agamft  it.      Fol.  273. 

T,  12  IV,  Chalbury  and  Chipping  Farringdon,  A  perfon 
was  removed  by  order  of  two  juft:ices  from  a  parifli  in 
TVarwickfi)ire  to  Chalbury  in  Oxford/hire^  from  thence  by 
order  of  two  juftices  to  Chipping  Farringdon  in  Berkjhire  : 
It  was  objected,  That  Chalbury  ought  to  have  appealed, 
and  got  the  order  upon  them  difcharged.  Which  Holt 
Ch.  J.  agreed  :  For  fending  the  man  to  another  place, 
is  falfifyinij  the  firft  order,  which  cannot  be  done,  but  by 
appeal  ;  for  the  order  of  two  juftices  is  a  determination  of 
the  right  againft  all  perfons,  till  it  be  reverfed  :  Chalbury 
fhould  have  appealed  from  the  Warrcickjbire  order,  and 
got  that  fet  afide,  and  fent  the  man  back  thither;  and 
the  juftices  there  fhould  have  fent  him  to  Chipping  Far- 
ringdon.    Therefore  the  latter  order  was  naught.     2  ^alk, 

£.  5  G.  2.  K.  and  Northfeaiherton.  Two  juftices  made 
an  order,  by  \yhich  they  removed  a  man,  his  wife  and  four 
children,  naming  them,  to  Featherton  ;  and  there  was  no 
appeal.  Afterwards  Featherton  finds  out  that  this  woman 
was  not  the  wife,  for  that  the  man,  though  married  to  her, 
was  married  before  to  another  woman,  and  confequently 
the  fecond  marriage  totally  void.  And  they  remove  the 
woman  by  her  maiden  name  to  Horfngton,  and  the  four 
children  thither  alfo  as  baftards,  Horfvigton  appeals ;  and 
the  feflions  upon  hearing  the  matter  ftate  the  cafe  fpecially, 
that  this  woman  and  the  four  children  were  the  fame  with 
the  woman  and  children  removed  by  the  firft:  order,  and 
gave  judgment  that  the  firft  order  was  conclufive,  and 
thereupon  quaOied  the  faid  fecond  order.  And  by  the 
court :  They  have  flipped  their  opportunity,  and  the 
firft: order  not  appealed  againft  is  conclufive.     i  SeJf.C.  154. 
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M.  16  G.  2.  Nympsfield  and  IVoodcheJler .  In  1731,  a 
man  and  his  wife  were  removed  from  l^ympspeld  to  IVood- 
chejier^  and  there  was  no  appeal.  They  had  afterwards 
returned  to  Nympsfield^  and  had  there  three  children,  who 
were  now  fent  from  Nympsfield  to  IVoodcheJler  together  with 
the  father.  And  upon  an  appeal  as  to  the  children,  it 
was  offered  to  give  in  evidence,  that  the  man  had  a  f  )rmer 
wife,  and  confequently  the  children  born  at  Nympsfield 
were  as  baftards  fettled  there.  The  feffions  refufed  to  let 
Woodchefier  go  into  this  evidence,  being  of  opinion,  that 
IVoodcheJler  was  concluded  by  the  firft  order  unappealed 
from,  and  that  it  made  no  difference  that  the  children  were 
born  afterwards.  The  court,  on  debate,  confirmed  both 
orders;  For  the  marriage  being  eftablifhed  by  the  firft 
order,  the  fettlement  of  the  children  (which  is  derivative) 
follows  of  courfe;  and  can  no  way  be  impeached,  but  by 
entring  into  the  merits  of  the  firft  order,  which  hath  been 
acquiefced  in.  And  nothing  is  more  eftablifhed,  than  that 
an  order  unappealed  from  is  conclufive.  Str.  1172.  Bur, 
Settl.  Caf.  191. 

T,  2  1  iff  22  G.  2.  Suiton  St.  Nicholas  and  Leverlugton, 
John  Buntin,  the  pauper,  was  removed  from  Sutton  St, 
Marys  to  Leverington,  Lever'tnglon  did  not  appeal.  And 
yet  the  feflions  confirmed  this  original  order,  though  un- 
appealed from.  Four  months  after  the  firfl  order,  a  fe- 
cond  original  order  was  made,  to  remove  the  pauper  from 
Leverington  to  Sutton  St.  Nicholas.  Which  fecond  original 
order  was  confirmed  at  the  feffions  upon  appeal.  By  the 
court :  The  fecond  original  order,  and  the  order  of  feffions 
confirming  it,  were  quafned  ;  and  the  firft  original  order 
was  confirmed.  For  Leverington  was  bound  by  the  firft 
original  order  unappealed  from,  unlefs  feme  fubfequent  fet- 
tlement appears.  And  four  months  is  not  a  fufficient 
dilfance  of  time,  whereupon  to  ground  a  prefumption  of 
having  acquired  a  new  fettlement.  And  the  order  of  fef- 
fions, confirming  the  firft  original  order,  was  quafhed,  as 
being  a  voluntary  and   extrajudicial   adt  of  the  feffions,  to 

confirm  an  order  which  was  not  complained  of. And 

the  like  was  done  in  the  cafe  of  Godalming  and  St.  Mi- 
chaeVs  in  Winchejier^  in  the  1 3  G.  2.  The  order  of  feffions, 
which  confirmed  the  firft  original  order,  was  quafhed,  be- 
caufe  it  was  not  made  upon  appeal.  For  which  reafon,  it 
was  agreed  by  the  court  and  counfel  to  be  void.  Burrow'i 
Settl.  Caf.  276. 

H.  6  G.  ^  Silchejier  and  Enborn.  Two  juftices  remove 
George  IVife  and  'Jane  his  wife  from  Newbury  to  Enborn^ 
and  their  order  was   not  appealed  againft.     Afterwards, 
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the  parlfh  of  Enborn^  finding  that  fane  was  not  the  wife 
of  George  TVife^  two  juftices  remove  her,  by  the  name 
of  Jine  Moor  a  Tingle  woman,  from  Enborn  to  Silchejier, 
Silche/ler  appeals.  And  on  hearing  the  appeal,  it  was 
proved,  that  the  faid  Jane  never  was  married  to  the  faid 
George  IVife.  And  therefore  the  feflions  affirmed  this 
order  of  the  juftices.  But  by  the  court:  The  feffions 
order  muft  be  quaflied.  They  faid,  that  whatever  the 
hardlhip  might  be  in  this  particular  cafe,  or  how  doubtful 
foever  this  queftion  might  be  if  it  were  res  Integra -y  yet 
its  being  fully  fettled,  was  a  reafon  for  them  not  to  de- 
part from  it  now :  For  thaty?^r^  decifis  was  always  a  good 
rule;  and  never  more  fo,  than  in  cafes  cf  fettlements  of 
paupers,  where  it  would  make  the  utmoft  confufion  if 
they  (hould  overturn  fettled  determinations,  which  the 
juftices  all  over  England  had  been  ufed  to  look  upon  as  the 
rules  of  their  condutl  in  fimilar  cafes.  If  Ihe  was  not  his 
wife,  it  might  have  been  controverted.  But,  as  they  have 
neglei^led  to  appeal,  when  they  had  a  proper  opportunity 
to  {hew  it,  they  are  eftopped  to  Uy  fo  now.  Burrow^s 
Sett  I.  Caf.  551. 

H.  10  G.  3.  Llanrhydd  and  Denbigh.  Two  juftices 
(Mr.  M'lddleton  and  Mr.  yones)  made  an  order  of  removal, 
in  May  1768,  from  Llanrhydd  to  Ruthin^  and  the  paupers 
were  delivered  to  the  officers  cf  Ruthin^  who  maintained 
them  for  a  while ;  and  for  fome  time  after,  they  were 
maintained  at  the  joint  expence  cf  both  parifiies.  And 
notice  of  appeal  againft  the  faid  order  being  ferved  on  the 
officers  of  Lanrhydd^  by  the  officers  of  Ruthin,  on  the 
morning  cf  the  quarter  feffions,  previous  to  the  filing  of 
the  faid  appeal,  the  officers  of  Llanrhydd  confented  to  take 
the  paupers  back  to  their  cuftody,  without  giving  the 
pariftiioners  cf  Ruthin  the  trouble  of  appealing.  After- 
wards, in  January  1769,  two  juftices  (Mr.  Tale  zndi  Mr. 
Price)  removed  the  fame  paupers  from  Lanhrydd  io  Den- 
bigh, And  upon  appeal,  their  fettlement  was  found  to  be 
at  Denbigh.  But  it  appearing  in  evidence  on  the  behalf 
of  the  parifti  of  Denbigh,  that  the  former  order  made  by 
Mr.  Middhtcn  and  Mr.  Jo7ies  far  removing  them  to  Ruthin 
had  not  been  appealed  againft,  the  court  were  of  opinion, 
that  the  faid  order  of  removal  from  Llanhrydd  to  Denbigh 

ought  to  be  quaflied,  and   was  quaflied  accordingly. 

It  was  moved  to  quafti  the  order  of  feffions ;  and  urged, 
that  though  the  principle  upon  which  they  grounded 
their  opinion  is  in  general  right,  namely,  that  an  order 
of  removal  fubmitted  to  and  not  appealed  from  is  conclu- 
five  upon  the  non-appealing  parifti,    as  agairxft   all    the 
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world  ;  yet  this  general  rule  is  to  be  underftood  to  relafe 
only  to  a  fubfifting  order,  but  not  to  a  deferted  one  :  and 
therefore  the  leffions  have  miftaken  in  applying  this  general 
principle  to  the  particular  cafe  of  the  prelent  order  (made  by 
Mr.  Middleton  and  Mr.  Jones)  for  removing  tht  paupers 
from  Llanrhydd  to  Ruthin;  which,  being  »ouni.i  to  be  a 
wrong  one,  was  by  confent  of  both  parties  concerned  in  it, 
abandoned  and  deferred,  and  the  paupers  taken  back  again 
by  the  pari(h  in  whofe  favour  it  was  made ;  and  was  con- 
fequently  at  an  end,  and  muft  be  confidered  as  if  it  never 
had  exifted. — On  the  other  hand  it  was  infifted,  that  it  was 
not  in  the  power  of  private  perfons  to  put  an  end  to  the 
order  for  removing  thefe  paupers  to  Ruthin,  whilft  an  ap- 
peal was  thus  going  on  againlt  it.  The  order  has  removed 
them  to  i^tt//;/n ;  and  Ruthin  has  not  appealed.  Confe- 
quently  Ruthin  is  concluded,  as  againft  all  other  pafiQies, 

to  difpute  their  belonging  to  Ruthin. By  lord  Man  field: 

That  order  was  made  in  favour  of  Llanrhydd;  and  Llan- 
rhydd  gave  it  up,  and  confented  to  take  the  paupers  back, 
without  giving  Ruthin  the  trouble  cf  appealing  againft  it. 
May  not  a  party  give  up  a  judgment  intended  for  his  own 

benefit? And  the  order  of  feffions  was  quafhed  ;    and 

the  order  for  removing  the  paupers  from  Llanrhydd  to  Den- 
bigh affirmed.      Burrow's  Setll.   Cuf.  658. 

T.  26  G.  2-   Southawram  and    Norihaivratn.     Elizabeth  Order  no^  ap- 
Booth  widow,  and  her  three  children,  were  removed  from  pealed  againft, 
Southawram  to  Northa-ivram.     On  the  -appeal   the  f"?ffions  J^^J^"^^  |^^"^gfg 
ftated,  that  it  appeared  bv  the  evidence  of  If'iUiam  Booth  who  ate  men- 
(father  of  Jererniah  ]zie   hufband  cf  the  pauper)  that   the ''^"^^^ '" '^ '"^ 
faid  IViltiarn  and    'Jeremiah  were  born  and  fettled  at  Ha/i'^^^°'"^  * 
faXf  but  it  did  not  appear  that  Jeremiah  had  done  any  a<fl 
to   gain   a  fettlement.      That    on    bth    /fprii    1774,    the 
faid  IVilliam  Booth  and  his  wife,  hut  not  any  of  their  chit^ 
dren,  were  removed  from  Haifax  to  Northawram,    who 
received  the  two  paupers  and  did  not  appcrtl.      Tnat  Je- 
remiah and   Elizabeth  the   pauper  were  married   fome  years 
before  the  removal  of  IViUiain  and  his  wife,  and  had  thofe 
three  children  :    and  Jeremiah,  from  the  time  of  his  mar- 
riage until   his  death,    lived   at    Halifax,    in  a  houle  he 
rented,  independent  of  his  father,  and  was  not  removed 
by,  or  mentioned  in   the  order,  nor   was  then   any   part 
of  his   family.     Thereupon    the    ftflions    dif  ha  ged    the 
order,  fubjeft  to  the  opinion  of  this  court ;  whether  the 
fettlement  of  Elizabeth  Booth  and  the   faid    three  children, 
was  by  inference  to   be  deemed  at  Halifax,  or  to  follow 

the  fettlement  of  the  father  to  Northawram? By 

the  court :  The  prder  of  removal  unappealed  frona  is  con- 
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dufive  as  to  the  f other  and  mother^  but  not  as  to  the  ^ott^ 
becaufe  he  is  not  mentioned  in  it.  And  the  feffions  have 
cxprefsly  found,  that  the  [on  was  fettled  at  Halifax.' 
Original  order  quafhed  ;  and  order  of  feffions  confirmed. 
CaJ,  by  Durnf.  and  Eajl.  353. 
Seffionj  to  pro-  ^^  gy  the  aforefajd  ftatute  of  the  13  ^  14  C.  2.  it  is 
«ed  upon  the  g^  gfj-gj  ^^^^  ^^^  juftices,  upon  the  appeal,  fhall  do  to  the 
parties  jultice  according  to  the  merits  oj  their  cauje. 

And  by  the  5  G.  2.  r.  19.     On  all  appeals  to  the  fejfions 
againjl  the  judgments  or  orders  of  any  jujHces  of  the  peace,  the 
,    jujlices  there  Jhall  caufe  defeats  oj  form  to   he  reh'ified  and 
amended-,  without  any  cojl  to  the  party,  and  after  fuch  amendment 
Jhall  pi  oceed  to  hear  the  truth  and  merits  of  the  caufe.  f.   2. 
Court  equally         5*  T'.  S  ^  ()  G.  2.  K.  and  the  juftices  oHFef /norland. 
divided  en  the     Order  of  tvvo  juftices  of  the   borough,  for   removing  a 
appeal.  ppor  family.     Appeal   to  the  feflions  of   the  county,  at 

which  only  four  juftices  were  prefent,  who  were  equally 
divided  ;    fo  no  determination   was  made,  nor  the  appeal 
adjourned.     A  mandamus  was  dirtfled  to  all  the  juftices  of 
the  county  in  general,  to  proceed  on  the  appeal.     It  was 
returned,  that  at  fuch  a  feflions  an  appeal  was  lodged,  and 
that  four  juftices  only  attended,  two  whereof  were  inte- 
refled  in  the  quellion,  the  other  two  were  divided  in  opi- 
nion.    It  was  agreed  on  all  hands  that  this  return  was  very  jL" 
odd,  and  not  to  be  fupported.     Sir  Thomas  Ahney  obje<5\ed, 
that   the  writ  of  mandamus  was  bad,    and  ou^ht  to  be 
quaftied,  for  that  it  doth  not  appear,  that   the  appeal  was 
before  them  ;    and  that,  for  aught  appears,  the  mandamus 
requires   the  juftices   to  do  an    impoffible  thing,  vix,  to 
proceed   on   an  appeal   not  before  them,  fince  the  appeal 
being  lodged  at  a  former  feflions,  was  not  continued  over 
to  the  fubfequent  feflions,  and  therefore  was  by  law  gone. 
Mr.  Robinfon  on  the  other  fide  faiJ,  that  it  was  not  ufual 
in  fuch  cafes  to  return   the  continuances;    but  that  if  in 
fa£t  there  was   no  fuch  continuance,  the  fault  was  in  the 
juftices,  who  ought  to  have  adjourned  the  appeal,  till  by 
the  coming  of  more  juftices,  the  matter  might  have  been 
determined.      By  lord  Hardwicke  Ch.  J.  The  queftion  is, 
Whether  there  is  a  pofiiibility  of  the  juftices   proceeding 
in   this  appeal  \    He  thought,  if  there  was  not,  as  there 
would  be  a  failure  of  juftice  in   this   rcfpect,  an  informa- 
tion ought  to  go  againft  the  juftices  who  were  at  the  fef- 
fions.    He  ordered  the  cafe  to   ftand   over,  and   recom- 
mended it  to  Sir  Thomas  Ainey  to  advife  his  clients  to  pro- 
ceed   on    the  appeal,    or  return  the  continuances;    and 
feemed  at  length  inclined,    if   they  did   not  comply,    to 
grant  a  perempvory  mandamus*      2  SeflT.  C.    193.     But 
4                                                      '^^ 
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the  pauper  in  the  mean  time  running  away,  nothing  fur- 
ther was  done. 

6.  M.  3  y^w.  St.  Andrews  and  St,  Clement's  Danes.  The  The  jutiices 
feflions  made  an  order,    on  an   appeal  from  an  order  of '^' j'' ^1'" '^f!' 

1  1      c  J        L       r  r  /T-  J   •     L  ^^'^^^  during  the 

removal,  and  artervvards  the  fame   leiiions  vacated  it  by  a  fame  feffioiis. 

fobfequent  order;    and   a  certiorari  being   brought,  both 

orders  of  feflions  were  returned  thereon.     By  Holt  Ch.  J. 

The  feflions  is  all  as  one  day,  and  the  juftices  may  alter 

their  judgment  at   any   time,    whilft   it   continues;    but 

they  (hould  not  have  returned  the  vacated  order,  but  only 

the  latter  ;  for  the  effed  of  the  court's  fetting  afide  the  firft 

order  is,  that  it  ceafeth  to  be  an  order,  and  confequencly 

ought  not  to  be  returned  as  an  order   vacated  by  another 

order,  but  it  fhould  have  been  annulled  and  made  nothing, 

2  Salk.  494,  6o6. 

'/.  And  for  the  more  ejfeSiual  pi  eventing  of  vexatious  re-  Coils  on  the  ._ 
movah  and  frivolous  appeals,  the  jujiices  in  jejfions  upon  any^^^^' 
appeal  concerning  the  Jeitletnent  of  any  poor  perfon^  or  upon 
any  proof  before  them  there  to  he  made,  of  notice  of  any  fuch 
appeal  to  have  been  given  by  the  proper  officers  to  the  church- 
wardens or  ovcrfeers  of  any  parijh  or  place  (though  they  did 
not  afterwards  profecute  fuch  appeal)^  JJmll  at  the  fame  fejfions 
order  to  the  party  in  whofe  behalf  fuch  app£al  jhall  he  deter- 
mined, or  to  whom  fuch  notice  did  appear  to  have  been  given, 
fuch  cofls  and  charges  in  the  law,  as  by  the  faid  jufiiccs  in  their 
difcretion  Jhall  be  thought  moji  reafonable  and  juji  ;  to  be  paid 
by  the  churchwardens,  ovcrfeers,  or  any  other  perfon,  againfi 
whom  fuch  appeal  jhall  be  determined,  or  by  the  perfon  that  did 
give Juch  notice',  and  if  the  perfon  ordered  to  pay  fuch  cofls ^ 
Jhall  live  out  of  the  jurifdiSiion  of  the  faid  court,  any  juflice 
where  fuch  perfon  Jhall  inhabit,  Jhall  on  requeji  to  him  mude^ 
and  a  true  copy  of  the  order  for  the  payment  of  fuch  cojis  pro- 
duced, and  proved  by  fame  credible  tiiinefs  on  oath,  by  his 
warrant  caufe  the  fame  to  he  levied  by  dijirejs ;  and  if  no 
fuch  difirefs  can  be  had,  Jhall  commit  fuch  perfon  to  the  common 
gaol,  there  to  remain  by  the  fpace  of  20  days.  8  &  9  W. 
c.  30.  f.  3. 

M.  5  G'.  2,  K.  and  the  juftices  of  the  county  of  Not- 
tingham. A  mandamus  was  granted  for  the  juftices  to  give 
cofts  to  the  party  in  whofe  favour  the  appeal  had  been  de- 
termined j  yet  upon  their  return  of  it,  the  court  held  it 
reafonable  for  them  to  have  the  power  of  judging  whether 
cofts  fhall  be  allowed  or  not,  and  thereupon  quaftied  the 
writ  of  mandamus.     Nelf.  Jufiice.     Tit.  Poor, 

E.   16  G.  2.  Stansfield  and   Spotland.     The  feflions  ad- 
journed the  appeal  to  the  next  quarter  feflions,  and  ordered 
four  guineas  cofts  to  the  appellants :    Which  order  was 
P  p  4  quafhed 
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quaflied  as  to  the  cofls ;  for  the  feffions  cannot  give  cofta 
on  a  mere  adjournment  of  the  appeal,  without  hearing  it. 
Burrow's  Sett  I,  Caf.  205. 
Maintenance  to  8.  For  the  preventing  of  vexaiious  removalst  if  the  ju/iices 
beieimburfed.  JJ^^H  at  thtir  quarter  J  iJfiQris,  vton  an  appeal  before  them  there 
hady  concerning  the  fettlement  of  any  poor  perfon^  determine  in 
favour  of  the  appellant^  that  Jiich  poor  perfon  was  undu'y  re^ 
movidt  they  fo all ^  at  the  fame  quarter  fefftms^  order  and  award 
to  fuch  appellant^  fo  tnuch  money ^  as  Jhall  appear  to  the  faid 
iujiices  to  have  been  reafonahly  paid  by  the  parijh  or  other  place 
an  whofe  behalf  fuch  appeal  was  rfiade^  tawardi  the  relief  of 
fuch  poor  perfon,  between  the  time  of  fuch  undu,e  removgl,  and 
the  detertriination  of  fuch  appeal;  the  faid  money  fo  awarded 
to  be  recovered  in  the  fame  manner  as  (o/ls  and  charges  upon  an 
appeal  are  to  be  recovered  by  the  fiatute  of  the  8^9  IV, 
9  G.  c.  7.  f.  9. 

E.  3  G.  2.  St.  Mary's  Nottingham  and  Kirklington. 
Motion  for  a  mandamus  to  the  juftices  of  the  town  and 
county  of  Nottingham^  commanding  them  to  allow  the 
T^znih  oi  Kit  klirigton  the  expence  and  charges  their  offi- 
cers had  been  put  to,  in  keeping  a  poor  perion  from  the 
time  of  his  removal,  till  the  order  was  difcharged  by  the 
feflions  upon  appeal.  And  a  mandamus  was  granted. 
2  Seff.  C.  67. 

M.  16  G.  2.  Great  Chart  zni\  Kennington.  The  order 
of  the  two  juftices  was  quafhed  by  the  feflions  for  infiiffi- 
ciency  ;  and  the  feflions  thereupon  order,  that  the  cofts  of 
maintaining  the  pauper,  fince  the  time  of  his  removal, 
fhall  abide  the  event  of  the  caufe,  in  cafe  the  fai4  parifti  of 
Great  Chart  fliall  think  proper  by  another  order  to  remove 
the  pauper  to  the  faid  parifti  of  Kennington,  Which  order, 
as  to  the  cofls,  was  quafhed  by  the  court  of  king's  bench  ; 
becaufe  the  feflions  muft  either  give  or  not  give  cofts  at  the 
*        time  when   they  make  their  order.     Burrow's  Sitil.  Caf. 

194- 

Orii-r  confirmed       9.  M.  1 3  ^V.      Mynton  and  Stmy  Stratford.    By  HAt  Ch. 

upon  the  appeal,  j_  and  the  court  :  If  on  appeal  to  the  feffi  ns  an  order  be 
difcharged,  that  judgment  binds  only  between  the  parties : 
3ut  when  upon  appeal  an  order  is  confirmed,  that  is  con- 
clufive  to  all  perfons  as  well  as  to  the  parties  j  for  it  is  an 
adjudication  that  this  is  the  place  of  the  party's  laft  legal 
fettlement.      2  Salk.   527. 

M.  \olV.  Harrow  and  Rifelip.  A^perfon  comes  into 
Harrow,  and  being  likely  to  become  chargeable,  was  re- 
moved to  Rifelip.  Rifelip  appealed  ;  and  upon  the  appeal 
he  WdS  adjudged  to  be  fettled  at  Rifelip.  Afterwards  Rife- 
lip di(covcied,  that  Hendon  was  the  place  of  his  laft  legal 
1  '        '  fettlement, 
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fettlement,  and  lent  him  thither;  and  the  queftion  was. 
Whether  after  the  adjudication  upon  the  appeal,  Rlfelip 
was  not  eftopped  againtt  all  the  world,  to  fay,  ihzt  Rijelip> 
was  not  the  place  of  his  laft  legal  fettlement.  By  Holi 
Ch.  J.  Rifelip  is  eflopped  to  fay  otherwife  ;  for  if  Rifelip 
had  not  been  the  very  place  of  his  laft  le;jal  fettlement,  the 
juftices  muft  have  fent  him  back  to  Harrow^  who  were 
firft  poflcfled  of  him,  for  that  reafon,  becaufe  they  were 
pofTelfed  of  him,  and  he  did  not  belong  to  Rifelip.  And 
now  this  is  in  efft£l  the  fame  queftion  again,  namely, 
whether  he  belongs  to  Rifelip.?  Which  queftion  has  been 
already  determined  by  the  juilices  on  the  appeal,  who  have 
adjudged  that  he  was  laft  fettled  at  R  /clip.  Now  this 
point  being  determined,  the  appeal  muft  be  final  and  con- 
clufive,  otherwife  there  would  be  no  end  of  things.  2  Salk» 
524.     3  Salk.  261. 

M.  6  G.  Little  Bitham  and  Somerby.  A  perfon  is  fent 
\)y  order  of  two  juflites  to  Somtrby^  as  the  place  of  his 
laft  lea;al  fettlement.  Somerhv  appeals,  and  the  order  is 
confirmed.  Soon  after,  without  ftating  that  he  had 
gained  any  new  fettlement,  Somerby  fends  him  to  a  third 
place.  By  the  court:  An  order  of  reverfal  is  final  only 
between  the  two  parifbes  ;  but  if  it  be  confirmed,  it  is 
final  as  to  all  the  world  ;  and  therefore  no  new  fettlement 
appearing,  the  order  of  removal  from  Somerby  muft  be 
qualhed.     Sir.  232. 

10.  H.    19  IV.  St.  Michaers  BecUfigham  and   KiKg/fcn  Order  (ivi<hei 
Bowfey.     Older  reverfed  on  the  appeal  is  conclufive  only  ^^ '^*  ""*'*'^'» 
as  to  the  parifti  acquitted,  but  the  fiift  parifli  may  remove  be"ween"thc" ''^ 
again  to  any  parifti  not   party  to    the    former   removal,  partie*. 
2  Salk.  486. 

T.  9  G,  Fofion  zn6  Carlton.  Two  juftices  fend  a  poor 
perfon  from  Fojlon  to  Carlton.  On  appeal  the  order  is 
quafhed  ;  and  at  three  months  end,  two  juftices,  without 
{hewing  any  new  fettlement  fince  the  laft  order,  make  a 
new  order  to  remove  him  from  Fofion  v^  Carlton  a  fecond 
time.  But  by  the  court :  The  laft  order  muft  be  quaflied  : 
The  cafe  of  Barrow  and  Ingnljhy,  E.  i  r  An.  was  at  the 
diftance  of  nine  months,  but  the  court  quaflied  it,  becaufe 
there  could  be  no  inconvenience  in  putting  them  to  (hew 
a  new  fettlement.     Sir.  567. 

E.  29  G.  2.  Brader.hiw  and  Tbatne.  Two  juftices  by 
order  of  removal,  dated  December  30,  1754,  fend  'John 
Saunders  and  Sarah  his  wife  and  four  chi'd'en  from  Thame 
to  Bradenhanjy  as  the  place  of  their  laft  legal  fettlement. 
Bradenham  appealed  to  the  next  (Epiphany)  fcflions,  and 
the  order  of  two  juftices  was  difcharged.     Afterwards  on 

Alarch 
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March  28,  1 755,  two  juftices  make  a  new  order,  for  re- 
moving Sarah  the  wife  of  John  Saunders  and  her  childrert 
from  Thame  to  Bradenham.  Upon  appeal,  the  feffions 
adjudge  the  laft  fettlement  of  Sarah  Saunders  and  her  chil- 
dren to  he  in  the  parifh  of  Bradenham,  and  confirm  the 
order.  On  removal  of  thefe  four  orders  into  the  court  of 
king's  bench,  it  was  moved  to  quafh  thefe  two  laft  orders; 
and  argued,  that  the  order  of  reverfal  was  conclufive  be- 
tween the  two  parifhes,  that  fo  there  might  be  an  end  of 
things ;  and  that  one  feffions  fhall  not  counteract  and 
control  the  afts  of  a  former,  unlefs  they  ftate  fpecialjy, 
which  they  have  not  done  here.  By  the  court:  The  laft 
orders  muft  be  quaftied.  We  muft  take  the  appeal,  on 
which  the  original  order  is  difcharged,  to  be  on  the  merits. 
The  matter  has  been  determined  already  between  thefe  two 
parifhes,  and  it  muft  be  conclufive.  But  it  is  faid,  there 
are  cafes  where  there  may  be  a  new  removal,  as  fuppofing 
there  had  been  one  or  two  years  diftance  between  the  two 
orders  of  removal,  or  a  fufficient  time  to  gain  a  new  fet- 
tlement ;  yet  the  court  will  not  intend  one  gained,  unlefs 
it  is  ftated  in  the  order.  And  in  this  cafe  there  is  no  fuch 
time.     Burrow's  Settl.  Caf.  394, 

E.  19  G.  2.  0/gathorpe  &nd  Difeworth.  A  perfon  was 
removed  by  order  of  two  juftices  from  Difeworth  to  Ofga- 
ihorpe'y  which  order  on  appeal  was  difcharged.  He  was  by 
a  fecond  order  fent  from  Difeworth  to  Ofgathorpe  as  a  certi- 
ficate man  ;  and  upon  an  appeal  it  was  ftated,  that  the  firft 
removal  was  before  he  became  chargeable,  and  the  fecond 
after  he  became  fo  ;  and  the  feffions  were  of  opinion,  that 
the  firft  determination  was  not  final  between  the  parifhes, 
and  therefore  confirmed  the  fecond  order  of  removal.  It 
was  moved  to  quafli  thefe  two  laft  orders,  on  the  authority 
of  thofe  cafes  wherein  it  hath  been  determined,  that  a  re- 
verfal is  final  between  the  parties.  But  by  the  court:  So 
it  would  be,  if  the  fpecial  matter  did  not  appear;  a  cer- 
tificated perfon  cannot  be  fent  back,  until  he  is  adually  a 
charge:  a  removal  before  is  premature  :  The  confequence 
of  which  only  is,  that  he  muft  be  fuffered  to  remain  till  he 
doth  become  chargeable,  but  not  to  make  a  premature  re- 
moval final  for  ever.  The  laft  orders  muft  be  confirmed. 
Str.  1257. 

H.  8  G,  2.  Cirencefler  and  Coin  St.  Jldwins.  The 
pauper  was  removed  from  Minety  to  Ccln  St.  Jldivin's ; 
and  on  appeal  the  order  was  reverfed.  Afterwards  he  was 
removed  from  Cirencefler  to  Coin  St.  Aldwiri^.  The  former 
removal  was  on  complaint  of  the  parifh  oi  Minety;  the 
latter  on  complaint  of  the  parilh  of  Cirencefler :  The  parifti 
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to  v^hich  the  pauper  was  fent  on  both  complaints,  was 
Coin  St.  Aldwiti's.  On  appeal  againft  this  latter  order,  the 
feffions  quafhed  the  fame,  becaufe  they  tliought  the  firft  or- 
der conclufive.  By  the  court:  An  order  confirmed  binds 
all  the  world  ;  But  when  difcharged,  it  is  binding  only  be- 
tween the  parties  concerned.  For  the  difcharge  of  the  order 
doth  not  determine  where  the  pauper  is  fettled  ;  but  only, 
that  he  is  not  fufficiently  proved  to  be  fettled  in  the  parti- 
cular parifh  to  which  thejuftices  had  removed  him.  And 
lord  Hardwicke  Ch.  J.  faid,  he  took  it  to  be  clearly  fettled, 
where  an  order  of  removal  is  confirmed,  that  it  is  conclufive 
to  all  the  v/orld  ;  where  it  is  difcharged,  that  it  is  conclu- 
five only  between  the  two  contending  parifhes:  And  this 
diftinclion  is  reafunable;  becaufe  a  third  parifli  may  be  able 
to  give  better  evidence  than  the  other  could.  And  this 
latter  order  of  feflions  was  quaftied.     Burrow's  Sett.  Caf» 

E,  30  G.  2.     Benthy  and  Baxterley.     The  pauper  was 
firft  removed   from  Baxterley  to  Stiyurbridge,  which  order, 
on  appeal,  was  difcharged.     Then  Baxterley  removed  to 
Benthy^    and    Bentley^  upon   appeal,  offered    to  give  evi- 
dence, that  the  pauper   had  gained  a  fettlement  at  Stour- 
bridge,  fubfequent  to  the  fettlement  which  they  acknoyv- 
ledged   he   had   gained   in  Ber.tley :  The  feffions  refufed  to 
hear  this  evidence,   becaufe  the  fettlement  fet  up  in  Stour- 
bridge was  anterior  to  the  firft  appeal  made  by  Stourbridge^ 
and  confirmed   the  order  of  removal  to  Bentley.  —  By  lord 
Mansfield  Ch.  J.  and  the  court :   An  order  confirmed  con- 
cludes a!l  the  world.     It  is  a  fuit  inftituted  and  determined 
by  a  court  having  proper  jurifdidlion,  between  all  proper 
parties.     For  the   pariflies  and  the  pauper  were  the  only 
proper  parties.      It  is  eftablifhing  one  certain  fa£t,  which 
when  afcertained  regards  all  the  world,  and   is  not  to  be 
confidered  in  the  light  of  a  res  inter  alios  atla.     So  the  find- 
ing that  fuch  a  one  was  the  father  of  fuch  a  child,  or  the 
fa6t  of  a   marriage,  ( .  that  a  perfon  is  executor,  by  fuit 
properly  inftituted  in  the  fpiritual  court;  in  all  thefe  cafes, 
when  the  fact  is  once  eftabliflied  by  proper  judges,  and  be- 
tween proper  parties,  it  is  a  truth  which  regards  the  whole 
world.     But  an  order  difcharged,  is  only  a  kind  of  nega- 
tive finding,  that  fuch  a  fettlement  is  not  the  laft  legal  fet- 
tlement.    But  does  this  eftablifti  the  afiirmative,  namely. 
What  is  fo  ?  There  is  all  the  reafon  in  the  world  to  let  in 
a  third  parifti,  not  party  to  the  fuit,  to  give  what  evidence 
they  can  ;  becaufe  it  would  otherwife  open  a  door  to  much 
collufion  between  parishes.    The  feffions  in  fubftance  have 
faid  no  more  than  this ;  "  Upon  the  cafe  made  out  to  us, 

the 
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the  pauper  Is  not  fettled  at  Stourhridgei'  but  this  ought  no4 
to  conclude  the  third  parifli  from  giving  what  evidence 
they  can  to  difcharge  themfelves.  And  nothing  is  more 
common  in  fettlement  cafes,  than  for  one  parifli  to  be  able 
to  get  at  evidence,  which  another  parifli  could  not  pro- 
duce.  And  the  orders  were  quaflied.     Burro-w's  SettL 

Caf,  425. 
Order  quaflied         II.  An  order  of  twojuftices,  if  quaflied  at  the  feflions 
for  form,  not     upon  an  appeal,  for  want  of  form  only,  is  not  conclufive 

conclufive  be-      ,\  .u^  n  -r^  j  /• ' 

tweeathepar-    between  the  two  panlhes.     rohy.  276. 
ties.  12.  It  was  moved  for  fetting  afide  an  order  of  fefllons 

Superintend-  confirming  an  order  of  two  juftices  upon  appeal.  But  the 
court  of  king's  Court  would  hear  nothing  of  the  merits  of  the  caufe,  the 
fc«ncb,  order  of  feffions  being  in  that  cafe  final,  unlefs  there  had 

been  error  in  form,     i  Ventr.  310.- 

M.  9  Jn.  South  Cadbury  and  Braddon.  On  appeal  to 
the  feflions,  the  court  difcharged  the  firft  order.  It  was 
moved  to  fet  afide  the  order  of  difcharge,  becaufe  the 
juftices  do  not  fay,  whether  they  difcharge  it  for  form,  or 
on  the  merits  j  for  if  it  was  for  form,  the  parifli  is  not 
bound  ;  but  if  on  the  merits,  the  parifh  in  confequence  is 
hereby  difcharged  for  ever.  But  by  the  court :  The  juf- 
tices are  not  bound  to  exprefs  the  reafon  of  their  judgment, 
any  more  th:n  other  courts;  but  the  reafon  of  their  judg-. 
ment  muft  be  colle<fled  from  the  record.     Particularly, 

If  the  fcflions  reverfe  the  firft  order,  and  that  being  re- 
moved appears  to  be  good,  this  court  will  intend  it  was 
reverfed  on  the  merits,  and  affirm  the  order  of  feffions. 

If  the  feffions  reverfe  the  firft  order,  and  that  being  re- 
moved appears  not  to  be  good,  we  muft  intend  it  was  re- 
verfed for  form,  and  affirm  the  order  of  reverfal. 

But  if  the  feffions  affirm  the  firft  order,  and  that  appears 
to  be  good,  we  muft  affirm  the  order  of  feffions. 

But  if  the  firft  order  appears  bad,  and  the  feffions  affirm 
it,  this  court  will  reverfe  it,  becaufe  it  appears  naught. 
2  Sa!k.   607. 

So  that  the  cafe;  is  this:  If  the  feffions  by  their  order  do 
barely  affirm  or  quafli  the  order  of  two  juftices,  and  both 
the  faid  orders  are  removed  into  the  king's  bench,  the  court 
hath  nothing  properly  before  them  to  judge  upon,  but  the 
validity  of  the  firft  order  of  the  rwo  juftices.  And  if  that 
order  appears  good  as  to  form^  and  is  confirmed  by  the  fef- 
fions, the  court  will  intend  it  was  confirmed  upon  the  me- 
rits: If  it  is  good  as  to  for  m^  and  quaJJ^ed  by  the  feffions,  the 
court  will  intend  it  was  quafhed  upon  the  merits  :  If  it  is 
bad  as  to  form,  and  is  ccufermed  by  the  feffions,  the  court 
will  quafh  the  confirmation,  becaufe  it  appears  to  be  erro- 
neous ; 
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neous :  If  it  is  bad  as  to  fornix  and  is  quajhed  by  the  feflions, 
the  court  will  intend  it  was  quaftied  for  form. 

But  if  the  feffions,  by  their  order,  do  not  barely  affirm 
or  qua(h  the  order  of  the  two  juftices,  but  fet  forth  the  rea- 
fons  of  their  faid  order,  and  ftate  the  cafe  fpecially  there- 
upon ;  then  the  court  will  judge  upon  the  cafe  fo  ftated  by 
the  feflions  ;  that  is  to  fay,  they  will  judge  of  the  law  as  it 
arifes  upon  thofe  fadls  ftated,  but  not  of  the  fad^s  them- 
felves,  for  thofe  they  will  fuppofe  to  have  appeared  fuffi- 
ciently  to  the  juftices  upon  the  evidence.  And  this  is  the 
method,  when  the  juftices  are  doubtful  in  point  of  law, 
whereby  to  obtain  the  opinion  of  that  court,  namely,  in 
their  order  of  feflions,  which  confirms  or  quafties  the  order 
of  the  two  juftices,  to  ftate  the  cafe  fpecially  ;  and  then 
the  party  which  is  not  fatisfied,  by  procuring  the  fame  to 
be  removed  into  the  king's  bench  by  certiorari^  may  have 
it  determined  there  by  the  judgment  of  that  court,  who 
will  quafti  or  confirm  the  order  of  feflions  as  they  fee 
caufe. 

If  the  juftices  will   not  ftate  the  cafe  fpecially,  the'  it  Scflions  are  rot 
may  be  a  blameable  condufl  in   them  in  fome  inftances,  *^°"!P^"^ ''/ 

^  f      •  A      •        .  /•    to  ftate  cafes, 

yet  there  are  no  means  to  compel   them.     As  m  the  cale 
of  Oulion  and  JVells,  M.  g  G.  2.     Two  juftices  removed 
three  children  of  Francis  Jilmer  from  IFells  to  Oulton  ;  and 
the  feflions  upon  appeal   confirm   their  order,  generally, 
without  ftating  any  fperial  cafe.     The  rounfel   for  Oulton 
excepted  at  the  feflions  to  their  refufing  to  ftate  the  cafe 
fpecially,  and  delivered  into  court  a  bill  of  exceptions  under 
their  hands,  which  was  read   and    received    by  the  court. 
The  fubftance  of  the  exceptions  was,  That  the  faid  chil- 
dren, after  their  father's  death,  went  with  their  mother  to 
an  eftate  of  her  own  at  Burnham  Overy^  and  there  inhabited 
with  her  upwards  of  three  months,    l^hefe  exceptions  were 
returned  up  together  with  the  orders.     And  it  was  moved 
to  quafh  the  order  of  feflions,  together  ,with  the  original 
order  of  two  juftices.      The  court  were  inclinable  to  come 
at  this  cafe  if  they  could,  as  it  feemed  to  be  a  determina- 
tion againft  law.     But  by  lord  Hardwicke  Ch.  J.   To  what 
purpofe  fhould  we  make  a   rule  to  (hew  caufe   why  this 
order  of  feflions  fliould  not  be  quaftied  ?   For  I  do  not  fee, 
that  we  can  ever  make  fuch  a  rule  abfolutej  becaufe  this 
that  is  alledged  to  have  been  the  real  ftate  of  the  cafe,  doth 
not  appear  to  us  to  be  the  fz^.     And  how  can  we  take  it 
for  granted,  that  it  was  the  real  fa£l  ?  To  be  furc,  it  is  a 
thing  very  much  to  be  cenfurcd  and  difcommended,  when 
an  inferior  jurifdi(5lion   endeavours  to  preclude  the  parties 
from  an  opportunity  of  applying  to  a  fuperior.     But  ftill 

we 
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we  mufl-  go  according  to  the  due  courfe  of  law.  And  Mr. 
juftice  Pag^e  faid,  he  never  knew  an  inftance,  that  this 
court  cou'd  force  the  juftices,  againft  their  will,  to  ftate  a 
fpecial  cjfe.     Burrow  s  Sett  I.  CaJ.  64. 

And  in  the  cafe  of  Prejion  upon  the  hill  and  Dare/bury^ 
E  q  G.  2.  Two  juftices  made  an  order  for  removal  of 
the  pauper  from  Darejbury  to  Piejh:n.  And  upon  appeal 
to  the  feffions,  they  confirmed  the  faid  order,  generally  ; 
rot  caring  to  ftate  any  fpecial  cafe  in  their  order.  A  mo- 
tion was  made  to  quafti  thefe  orders  ;  which  came  before 
the  court  upon  a  bill  of  exceptions,  containing  a  fpecial 
ftate  of  the  cafe.  On  ftiewing  caufe,  the  fingle  queftion 
was.  Whether  a  bill  of  exceptions  would  lie  in  this  Oiieio 
the  court  of  quarter  feffions.  By  lord  Hardwicke  Ch.  J. 
This  is  a  cafe  of  great  confequcnce.  And  there  may  be 
very  great  inconveniences  on  either  fide.  It  hath  been 
much  wiflied,  that  a  bill ,  of  exceptions  would  lie  to  the 
juftices  at  their  feffions  i  becaufe  otherwife  it  may  fome- 
times  happen,  that  they  may  determine  in  an  arbitrary 
manner,  contrary  to  the  refoiutions  of  the  courts  of  law. 
For  if  the  juftices  will  not  ftate  the  fa£ts  fpecially  (tho* 
requefted  to  do  fo)  when  the  matter  is  doubtful,  this  is 
a  very  biameable  conduit  in  them,  and  it  is  to  be  wifhed 
that  it  might  be  avoided.  On  the  other  hand,  there  may 
be  very  great  inconveniences  arifing  from  the  abufe  of 
bills  of  exceptions.  And  this  matter  of  the  fettlement  of 
the  poor,  which  ought  to  be  rendered  cheap  and  fpeedy, 
may  by  fuch  means  be  rendered  dilatory,  expenfive,  and 
burthenfome.  And  after  a  full  hearing  of  the  arguments 
on  both  fides,  the  court  were  unanimoufly  of  opinion,  that 
a  bill  of  exceptions  doth  not  lie  to  the  quarter  feffions. 
Burrow's  Sett/.  Caf.  77. 
Where  a  cafe  is  Where  the  cafe  is  infufficiently  ftated,  the  court  of 
iniu/ficientiy      lijno's   bcnch  frequently  fend   it  back  to  the  feffions  to  be 

Itared,  It  tnsy  be  5,  i^/rn-i  n  i 

ftnt  back  to  the  re- ftated  ;  who  may  hear  freln  evidence,  or  re-irate  the 
ftfliona.  fame  upon  the  former  evidence,  according  to  the  nature 

and  circumftances  of  each  cafe.  In  the  cafe  of  5/;fr^^/^  and 
Bray^  E.  ii  G.  3,  which  was  on  the  point  of  hiring  for 
a  year,  the  feffions  had  ftated  the  evidence  only,  and  not 
the  fa<fl  of  hiring.  It  was  fent  back  to  the  feffions  to  be 
re-ftated  :  and  the  majority  of  the  juftices  there  refufed  to 
re-examine  the  pauper,  or  to  hear  any  further  evidence; 
although  three  of  the  juftices  then  on  the  bench  had  not 
been  prefent  at  the  appeal.  It  was  moved  to  fend  it  again 
to  the  feffions,  to  be  a  fecond  time  re-ftated.  And  two 
cafes  were  cited;  one  of  them  was  K.  and  Page,  M.  1764, 
where  the  queftion  was,  whether  a  man  was  occupier  of 

tithes. 
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tithes,  or  only'  bailiff?  The  feffions  was  ordered  to  hear 
further  evidence  :  and  did  fo.  The  other  cafe  was,  K. 
and  Hitcham^  H.  33  G,  2.  where  the  feffions  did  re-exa- 
mine the  faft,  Whether  the  pauper  was  a  fingle  or  a  mar- 
ried man,  when   hired  ? Unto  this  it  was   anfwered, 

that  thefe  two  cafes  were  not  like  the  prefent  cafe.  In 
both  of  them  it  was  neceflary  to  hear  the  evidence  over 
again  ;  In  the  prefent  cafe,  it  was  not  necefiary  j  the 
matter  was  fully  examined  into  before  ;  the  feffions  had 
ftated  the  evidence,  without  drawing  the  conclufion  ;  the 
court  thought  the  feffions  ought  to  have  drawn  the  con- 
clufion  and  fent  it  back  to  them  for  that  purpofe  only. 
They  have  now  dor.e  fo.  They  have  ftated  a  hiring  for  a 
year.  And  this  court  have  now  received  all  the  informa- 
tion they  wanted. By  lord  Mansfield:  Whether  the 

juftices  at  the  fecond  feffions  were  or  were  not  obliged  to 
hear  new  evidence,  is  a  queftion  that  muft  depend  upon  the 
nature  of  the  cafe.  In  Page'?'  cafe,  new  evidence  was 
neceflary.  But  in  the  prefent  cafe,  it  was  fent  back  only 
to  cure  an  informality.  Here,  the  pauper  had  before  given 
a  full  account  of  the  agreement.  Therefore  the  jullices 
at  this  fecond  feffions  did  very  right,  in  not  examining 
him  over  again.     Burrow's  Settl.  Caf.  682. 

After  the  determination  of  an  appeal  at  the  feffions,  WTiatistobe 
if  the  order  is  reverfed,  there  is  a  difHculty  fometimes  in  done  w.th  the 

,  ,        ,  .  11/-  I  pauper  when  the 

gettmg  the  paupers  back  again  to  the  place  from  whence  order  of  re.T-ovai 
they  were  unlawfully  removed.  If  they  will  not,  or  are  is  quaflied. 
not  able  to  return  of  themfelves,  it  feemeth  that  the  place 
where  they  are  cannot  lawfully  be  rid  of  them  but  by  an- 
other order  of  the  juftices,  fetting  forth  the  matter  fpe- 
cially.  As  in  the  cafe  of  Honiton  and  South  Beverton^ 
M.  8  IV.  Two  juftices  remove  a  man  fiom  Honiton  in 
the  county  of  Devon^  to  South  Beverton  in  the  county  of 
Somerfet,  They  appeal  to  the  feffions  in  Devon,  where 
the  order  is  reverfed.  Now  two  juftices  in  the  county  of 
Somerfet  may  by  order  remove  him  to  Honiton  again ;  for 
it  is  but  an  execution  of  the  order  of  feffions,  which  could 
not  otherwife  be  done,  becaufe  it  is  out  of  the  jurifdidtion 
of  the  court  of  feffions.     Comb.  401. 

On  removal  of  a  wife  it  is  enough  in  the  firft  inftance,  Rfmovsl  of  a 
to  prove  her  maiden  fettlement.    K^  v.  Ryton.  CaU  Cof,  wife. 
39- 
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IV.  Of  the  poor  rate,  and  other  helps  towards 
their  relief. 

/.  Of  the  poor  rate. 
.  it.  Taxing  others  in  aid. 
Hi.  How  far  parents  and  children  are  liable  to  main- 
tain each  other, 

i.  Of  the  poor  rate. 

It  is  curious  to  a  contemplative  perfon,  to  inveftigate 
by  what  fteps  and  degrees  the  compulfory  maintenance  be- 
came eftablifned  in  this  kingdom.  By  a  ftatute  made  in 
the  12  R.  1.  c.  7.  the  poor  were  reftrained  from  wandring 
abroad,  and  were  required  to  abide  in  the  towns  where 
they  were  horn,  or  in  other  places  within  the  hundred : 
within  which  diftritS^s  they  were  o/^wW  to  beg. — By  the 
11  H.  8.  c,  12.  thejuftices  were  to  diftribute  themfelves 
into  feveral   divfiom^  within   which  divifions   refpedively 

they  might  licenfe  perfons   to  beg, By  the   nj  H.  8. 

f.  25.  the  feveral  hundreds^  towns  corporate^  pnrijhes^  or 
hanilets^  were  required  to  fujlain  the  poor  with  fuch  cha- 
ritable voluntary  alms,  as  that  none  of  them  might  of 
neceffity  be  compelled  to  go  openly  in  begging  ;  on  pain 
that  every  perfon  making  default  fnould  forfeit  20  s  a 
month.  And  the  churchwardens,  or  other  fubftantial  in- 
habitants, were  to  make  colledions  for  them  with  boxes 
on  Sundays^  and  otherwife  by  their  difcretions.  And  the 
minifter  v/as  to  take  all  opportunities  to  exhort  and  iWr  up 

the  people  to  be  liberal  an^  bountiful. By  the  1  Ed.  6. 

c,  3.  houfes  were  to  be  provided  for  them  by  the  devotion 
of  good  people,  and  materials  to  fet  them  on  W7rk  :  And 
the  miniiter,  after  the  gofpet  every  Sunday^  was  fpecially  to 

exhort  the  parifhioners   to  a  liberal  contribution. By 

the  5  t^  6  Ed.  6.  c.  2.  the  colledors  of  the  poor,  on  a 
certain  Sunday  in  every  year,  immediately  after  divine  fer- 
vice,  were  to  take  down  in  vjriting^  what  every  perfon  was 
M'illing  to  give  weekly  for  the  enfuing  year;  and  if  any 
fliould  be  oblfinate  and  refufe  to  cive,  the  minifter  was 
gently  to  exhort  him  ;  if  he  flill  rcfufcd,  the  minifter  was 
to  certify  fuch  rcfufal  to  the  h:f':cp  ex  the  diocefe  ;  and  the 
biftiop  was  to  fend  for  him,  to  induce  and  perfuade  him 
by  r>  -itable  ways  and  means,  and  fo  according  to  his 
\  difcre- 


i 
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difcretion  to  take  order  for  the  reformation  thereof. By 

the  5  El.  c,  3.  If  he  ftood  out  againfr  the  bifhop's  ex- 
hortation, the  bifhop  was  to  certify  the  fame  to  ih.e  jufices 
in  fL'iiions,  and  bind  him  over  to  appear  there  :  And  the 
juftices  at  the  faid  fefSons  were  again  c;fntl>'  to  move  ar.d 
perfuade  him  ;  and  finally,  if  he  would  not  be  perfuaded, 
tnen  they  were  to  ajffs  him  what  they  thojght  reafonabje 
towards  the  relief  of  the  poor ;   and  in  cafe  of  refafal,  were 

to  commit  him  till  paid. By  the  1 4.  EL  c,  5.   power 

was  given  to  the  jjftices  to  lay  a  general  cfli:JJ}nent.  Aiid 
this  hath  ccntin  jed  ever  fince.  For  the  fiatu:.*  of  the  43 
El.  c.  2.  is  only  a  re-enacliog  of  former  provifions,  wiih 
very  little  alteration  ;   as  followeth  :  njiz^ 

I,  The  church"juardcm  and  ovcrfcers  of  the  poor  cf  every '^'-^^'^nzitz^z^ 
parifr,  or  the  greater  part  of  them^  Jhall  raije  weekly  or  other- 
wife  (ly  tcxation  cf  every  inhabitant.^  par  [on.,  vicar,  arid  other  ^ 
and  of  every  occupier  cf  lands.,  houjes,  tithes  impropriate,  pro- 
priaiions  of  tithes,  coal  mines,  or  f ale  able  underzvoods  iri  the 
faid  parijh)  a  convenient  flock  of  fax,  hemp,  wool,  thread, 
iron,  and  other  ware  and  fluff,  to  Jet  the  poor  on  wo  k  5  and 
cdfo  competent  fans  for  the  vsceffary  relief  of  the  lams,  im.po- 
tent,  old,  blind,  and  fuch  other  aiuong  them  being  poor  as  are 
T.ct  able  to  vjork,  and  alfo  for  the  putting  cut  poor  children  ap- 
prentices. 43  Ei.  c.  2.  f.  I. 

The  churchwardens  and  ovtrfeers']  H.  2  Jn.  Tazvnefs 
cafe.  The  concurrence  of  the  inhabitants  in  m.aking  a 
rate,  is  not  at  all  neceffary  ;  for  by  chefe  words  the  church- 
w^irdens  and  overfeers  may  make  one  without  them,  L, 
Raym.  1013,   2  Salk.  531. 

Shall  raife]  H.  2  G.  2.  K.  and  Barnflahle.     If  the  over-  Ovtrktr^zrt 
feers  refufe  to  make  a  rare,  the  court  of  kina's  bench  will  "'•'^P^i'^ble  to 

7  t    I  T->         1     "^  -11  make  a  raie» 

grant  a  mandamus  to  compel  them,  iiut  the  court  will  not 
grant  a  mandamus  to  make  an  equal  \z\^\  becaufe  It  is  to 
be  prefumed  the  overfeers  will  dojuftice,  and  if  they  do 
rot,  there  is  a  proper  remedy  by  appeal  to  the  fcflions, 
I  Barnard.  137. 

In  the  cafe  of  K.  and  Brograve.,   AI.  10  G.  3.     It  was  The  court  will 
rrtoved  to  fet  afide  an  order  of  fsfiions  confirming  a  rate  "ot^  ?''«'""'"«  » 
allowed    by  two  juflices,  whereby  the  occupiers  of  land  ai,ho'  hwtl 
were  aflefled  at  three  fourths  of  the  yearly  value,  and  the  and  lands  are 
occupiers  of  houfes  at'  only  one  half,  which  upon  the  face  °°^  '"***  ^''''*» 
of  it  appeared  to  be  unequal.     But  by  the  court :   Here  is 
no  apparent  inequality,  and   we  are  not  to  prefume  it. 
There  may  be  reafon  to  make  a  difFersnce  between  lands 

Vol.  III.  Q^q  and 
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nr.i)  houfeSi  For  ihefe  are  fcveral  charges  incident  in 
hoiifes  which  do  »iot  fall  upon  lands,  to  leiren  their  yearly 
value.     Burr.  Mansf.     2491. 

E.  20  G.  3.  K,  V.  Butler  &  al.  It  was  objtdled 
againfl:  a  rate  made  by  the  parifli  officers  of  Sivan>ias,e^ 
alias  Sandivkbt  and  confumed  by  the  feflicns,  tnat  no 
(iiflerence  was  made  in  afilfling  tenements  and  farms  con- 
iifling  of  land,  and  cottages  or  dwelling  houfes  ;  whereas 
the  ckar  income  of  the  former  was  as  1  d  in  the  pound, 
to  three  farthings  in  the  pound  of  the  latter  ;  asid  that  i£ 
bad  been  tiie  cudom  to  rate  them  nearly  in  that  propor- 
tion until  the  year  1778,  when  at  a  publick  veftry,  both 
hwuh  and  houfes  were  rated  at  i  d  in  the  pound,  and  the 

fame  w^ay  of  rating  hath  fmce  cor;tinued. By  L.  Mavf- 

Jield:  The  queftion  before  the  court  i-:,  does  the  rate  uport 
ihe  face  of  it  appear  to  be  equal  or  unequal  ?  unlefs  it  is 
inanifeitly  unequal,  t'le  court  will  prefume  it  equal.  Cir- 
cumdances  may  'vary  the  value  cf  diffe  rent  eftates  ;  and  if 
this  plainly  appear,  then  what  is  faid  in  K.  v.  Brogra-ce 
applies  :  but  you  take  advantage  of  an  obiter  faying  of  the 
court  in  that  cafe,  when  the  true  legal  ground  of  the  au- 
thority is  decifive  againft  you.  Rate  afiirmed.  Cal, 
Caf.  93. 

H.  21  G.  3.  K.  V.  Swannage  alias  Sandwich.  A  poor 
rate  was  made  charging  tenements  and  farms  at  I  d  in  the 
pound,  and  cottages  and  dwelling  houfes  ar  three  farthings 
in  ih.e  pound.  'I'iie  feffiuns  on  2ppeal.quaf)i  the  rate,  and 
iiate  tbe  fo'lowing  cafe:  That  from  the  year  1735  to  the 
year  1776  a  cotiilant  didinclion  had  been  obferved  j 
houfes  havin<:  been  rated  at  a  Icfs  proponion  to  their  rents, 
than  the  lands  were;  that  in  this  parilh  the  lands  were 
burthened  with  no  particular  charges,  hut  both  were 
equally  fubjcct  to  the  ufual  repairs  and  taxes  generally  in- 
cident to  each  refpedlively. In  fupport   of  she  rate  it 

was  urged  ;  that  it  had  been  made  in  confequence  of  what 
feemed  to  be  the  opinion  of"  the  court  laft  year,  when  the 
fame  quciVion  came  btfore  them  from  this  fame  parifl)  j 
and  alfo  in  confideration  of  the  cuftom  which  had  been 
revived  in  making  the  prefent  rate,  and  which  the  court 
had  before  faid  they  could  not  compel  the  parifh  to  make^ 
but  which  they  intimated  was  reafonable.  And  alfo, 
that  the  rate  ought  not  to  have  been  altogether  quaflied, 
but  amended,    by  adding  to  the  fums  afleffed   upon   the 

houfes. It  was  anfwered,  that  in  this  parifh  there 

were  circumfiances  which  well  warranted  an  equal  afTefl- 

ment  on  each  fpecies  of  property  ;  that  nit^e- tenths  of  the 

burthen  of  the  poor  arofc  fiOm  the  houfes  i   and  that  the 

1 2  rate 
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rate  could  not  be  amended,  as'  the  obje(31on  went  to 
every  name  in  the  rate. — »— — By  L,  Alimfieid  :  The  court 
has  certainly  laid  down  no  general  rule  as  to  the  mode  of 
affeffing  houfes  and  landj  they  could  not  either  one  way 
or  the  other;  the  proportion  miift  ever  depend  upon  local 
circuinftances  ;  and  if  nine-tjenths  of  the  burthen  arife 
from  the  houfes,  fuch  circumfiances  were  fuffici'  nt  to  in- 
fluence the  feffions  in  adjufting  that  proportion.  The 
objection  unavoidably  goes  to  the  whole  rate,  for  it 
is  throughout  made  by  a  rule  and  proportion  which  the 
jufticcs  thought  unequal;  and  therefore  they  could,  do 
nothing  but  quafli  the  whole.  Order  of  feilions,  qualhing 
the  rate,  affirmed.    Cd.  Caf.  105. 

Weekly  or  ctherivife^    In  Taxvncy's  cafe  aforefaid,  Tavjney  A  ra'e  cannot 
being  overfeer  of  the  poor,    laid    out  his   money   in   the  •^,'"%^  ^°  "" 
relief  of  the  poor,   and  was   turned   out   of  his  office   by  laii  out  by  over. 
the  juftices  before  tiie  end  of  the  year;    by  which  means  Teeis  alter  tWey 
be  loft   the  opportunity    of  making   a  rate  to  reimburfe  *'*  "^'^  '^   ^*' 
himfelf.      Upon   this  he   applied    10  the   court  of  king's 
bench   for  a  marJamus  to  the  churchwardens  and  over- 
feers   to  make  a  rate  to  reimburfe  him.     It   was  argued 
againlt  the  mandamus^    that  there  can  be  no  fuch  charge, 
neither  by  (he  common  law  nor  by  the  ftatute.     And  by 
Holt  chief  juftice;    We  cannot  o:der  the  parifti  or  over- 
feers  by  a  mandamus  to  make  a  rate  to  raife  money  to  re- 
imburle  an  overfeer,  but  only  to  raife  money  for  the  relief 
of  the  poor;    nor  can   they  make  a  rate  other ^^ife.     The 
aci  of  parliament  is  exprefs'iy  fo,  and  miift  be  purfucd.    An 
overfeer  is  not  bound  to  lay  out  money  till  he  has  it;    if  he 
does,  he  muft  make  a  new  rate  for  the  relief  of  the  poor, 
and   out  of  that  he  may  retain  to  pay  himfelf.     Taivney 
fnouid  have  done  ^o  ;    he  trufted   where  he  needed  not  to 
have  done  it.     He  hath  not  p-irfued  the  means  the  ftatute 
gave  him,  and  we  cannot  relieve  him.     And  by  the  whole 
court :  The  mnnda^nus  lies  not.     2  Salk.  531. 

£.  ig  G.  3.  K.  and  IVaveil.     On  a  rule  to  fhew  caufe.  Rate  cannot  be 
why  a'rate  for  the  relief  of  the  poor  of  the  parifh  oiEffliw-  ^^^~  f°  •'"P^y 
ham  in  the  county  or  imrrey^  and  an  order  of  feffions  con-  for  building  or 
firming   the  rate,  fiiould  not  be  quafhed,  the  feffions  had  repairing  work, 
refuled  to  ftate  a  fpecial  cafe,  but  the  counfel  for  the  ap-''°"^*'* 
pellants  being  of  opinion  that  the  rate  would  appear  to  be 
bad  from  the  title  of  it,  they  removed  it  by  certiorari^  and 
obtained  the  prefent  rule.     The  title  of  the  rate  was  as 
follows  ;   "  Surrey  to  wit.     An  aflefi'ment  on  all  and  every 
*'  the  occupiers  of  lands  and  houfes  in  the  parifti  oi  Effing- 
*'  ham  for   the  neccflary  relief  of  the  poor,  and   towards 
*'  payn.ent  of  money  borrowed  for  repairing  and  rebuilding  the 

Q^q  z  ^'  work' 
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*'  ivorkhouje.'*     In  fupport  of  the  rate.  It  was  contendeJ, 
That  the  title  of  the  rate  would  undoubtedly  have  been 
good,  if  it  had  been  only  **  An  afTefTment  for  relief  of 
*'  the  poor,"  and  that  the  ails  and  orders  of  magiftrates 
(except  convi6lion?)  are  intided  to  every  intendment  from 
the  court  that  can  fupport  them,  and  therefore  that  the  court 
v/ould  intend  the  whole  money  to  have  been  aflefTed  for  the 
firft  purpofe  exprefTed  in  the  title  (if  it  fhould  be  thought 
that  the  other   was   not  within   the   ftatute),    and  would 
rejeft  the  additional  words  as  furplufage  :  That  if  the  pre- 
fent  obje<3ion  v;as  founded  in  law,  the  proper  method  of 
getting  at  it  would  have  been,  by  an  appeal  from  the  allow- 
ance of  the  ovcrfeers  accounts.     However,  this  purpofe,  of 
building  or  repairing  a  workhoufe,  was  manifeftly  within 
the  fpirit  of  the  ftatuie,  fince  it  would  be  in  vain  to  provide 
for  the  fudenance  of  the  poor,  without  being  able  to  fur- 
nifii  them  with  a  lodf^ing.     On  the  other  fide,  it  v.'as  faid 
to  be  a  general  rule  without  exception,  that  the   parifti 
officers  cannot  borrow  money  for  any  purpofe  whatever. 
The  inconvenience  of  vefting  fuch  an  authority  in  them 
v/as  manifefi: ;  for  new  inhabitants  might  be  called  upon  to 
pay  money  borrowed  before  they  became  parifhioners,  and 
for  purpofes  from  which  they  could  derive  no  benefit.- 
'Lord  Mansfield \vz^2ihier,t.     f f^i lies  jniWce:    Can  we  reje£t 
as  furplufage  what  is  a  material  part  of  the  title  of  the  rate  ? 
If  v.e  cannot,  is   a  rate  good  to  repay  money  borrowed  ? 
^ijzuf7ey's  cafe  is  in  point.     And  as  to  an  appeal  againft  the 
ovei  feet's  accounts,  is  a  pariihioner  obliged  to  pay  money, 
and  be  turned  round  in  that  manner  to  gtt  it  back,  if  levied 
without  authority  ?  The  rate  cannot  be  fu^ported.  JJhhurJi 
ju(tice,  of  the  fame  c  pinion.     Pa//^r  juftice  :    This  rate 
imports  to  be  made  for  two  purpofes,  and  we  are  defired  to 
confider  it  as  only  made  for  one.     1  conceive  that  a  rate 
cannot  be  made  for  money  borrowed,  even  tho'  within  the 
year.     Tawmyh  cafe  goes  that  length  ;    for  it  is  not  con- 
fined to  the  mandamu!.     If  it  were  otherwife,  the  incon- 
venience might  be  very  great. — And  the  rule  for  quafliing 
was  made  abfolute.     Douglas,  ill. 
Perfons  remov.       And  by  the  17  G.  2.  c.  38.  Where  perfons  (hall  come 
ing  fliail  be  rated  j^{Q  Qj-  occupy  any  premifes,  out  of  which  any  other  per- 
ih/tTr/oThelr  ^on    affefTed   fnall  be  removed,    or  which  at  the  time  of 
tcfpe«ive occu.  making  fuch  rate  was  unoccupied;    every  perfon  fo  re- 
paiions.  moving  from,  or  coming  into,  or  occupying  the  fame,  (hall 

be  liable  to  pay  fuch  rate,  in  proportion  co  the  time  that 
fuch  perfon  occupied  the  fame  refpe6lively,  under  the  like 
penalty  of  diftrefs,  as  if  fuch  perfon  fo  removing  had  not 
;«movedj  or  the  perfon  coming  in  or  occupying  had  been 

originally 
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originally  anefTed  in  fuch  rate;  which  proportion,  In  cafe 
ofdifpiite,  fliall  be  afcertained  by  twojuftices.  y^  12. 

By  taxation']    By  this  flatuie  the  taxation  ought  to  be  Rate  to  be  al- 
equal  ;    and  therefcre  oocht  to  be  continually  altered  gg  ^^'^f  ^'^"."'"'''"S 

■  *  n  1  p  '/;  z'  ■'to  the  alteration 

cjrciimitances  alter.     7.  balk.  ^10.  in  value. 

M.  12  TV.  K.  zv^A  Audley.  A  rate  was  agreed  on  in 
1665,  by  the  inhabitants  oX  Judley^  which  had  been  fol- 
lowed ever  fince!^"till  the  laft  year,  when  a  new  rate  was 
made.  On  appeafto  the  fefisons,  the  new  rate  was  quafiied, 
and  the  old  one  ordered  to  {land.  By  Holt  Ch.  J.  The 
old  rate,  however  juft  at  firft,  may  be  unequal  now,  and 
therefore  the  juftices  cannot  make  a  Handing  rate,  for 
lands  may  be  improved.     2  Salk,  ^ib. 

H.  2  G.    K.  and  Clerkcnwell.     An  order  was  quaflied.  Land-tax  Is  no 
.which   was   made  to  confirm  a  poor  rate,  which  rate  was  ^"'^''"'^'^e poor- 
made  according  to  the  land-tax:  Obje<Sted,  that  this  taxa-  "'*' 
tion   was   not  equal,    becaufe   the   perfonal   eftate   in   the 
publick  funds  is  not  chargeable  to  the  land-tax,  but  it  is  to 
the  poor  :  And  by  the  whole  court  this  rate  for  tliat  reafoa 
was-let  afide.     Foley.  12. 

Of  every  inJ^abit ant]  T.  jgG.  2.  K.  and  the  church- 
Vv'ardens  of  Weobly.  The  court  refufed  to  grant  a  manda- 
mus^ direding  to  infert  particular  perfons  in  the  poor  rate, 
upon  affidavits  of  their  fufficiency,  and  being  left  out  to 
prevent  their  having  votes  for  parliament  men  ;  for  that  the> 
remedy  was  by  appeal,  and  this  court  never  went  further, 
than  to  oblige  the  making  the  rate,  without  meddling 
with  the  quefiion,  who  is.  to  be  put  in  or  left  out ;  of  whicii 
the  parifh  officers  are  the  proper  judges,  fubjefl  to  an  ap- 
peal.    Sir.  1259. 

The  court  of  king's  bench,  fropi  the  difficulties  attend- 
ing the  matter  in  prailice,  have  all  along  been  averfe  from 
-delivenng  any  opinion  upon  the  general  queftion,  Whe- 
-ther,  or  how  far,  perjonal  e/hte  is  liable  to  be  rated  to  the 
poor ;  but  have  determined  the  feveral  cafes  upon  their  owu 
particular  circumftances,  or  quailied  the  orders  for  infuf- 
ficiency  in  point  of  form. 

H.   <:  Jn.   J>,  and  Barker.     Upon  quafliino;  of  feveral  ^  ^^''"'-'■''"'^■t 

^ —  •         .       r"teabifi  for  ills 

orders  made  relating  to  the  poor  rates,  the  matter  m  dif-  f^^^j.^ 
ference  was  referred  to  the  determination  of  the  lord  chief 
juftice  Holt ;  who  having  heard  all  the  parties,  and  they 
not  feeming  fatisfied  with  his  opinion,  they  fignitied  their 
confent  in  writing  to  fubmit  this  quefiion  to  the  opinion 
of  the  judges  of  the  king's  bench  :  to  wit.  Whether  a 
farmer  for  hisfock  fhall  not  be  chargeable  and  taxable  to 
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the  poor  rate,  as  well  as  a  tradefman  for  his  Jiock  in  trade  ? 
And  the  other  three  judges  were  of  opinion  that  a  farmer 
for, his  flock  is  not  taxable,  contrary  to  the  opinion  of  Holt 
chief  jufiice.  Whereupon  the  following  rule  of  court  was 
made  :  *'  Upon  mature  deliberation,  it  is  coiifidered  by 
*'  the  court,  that  a  farmer  is  not  taxable  to  the  poor  rate 
*'  fvr  his  ftock  ;  and  that  a  tradefmen  is  taxable  for  his 
"  ftock  in  tr^de,"  [Or,  as  it  is  exprefi'ed  in  the  record, 
^usd prmarius,  angl'ice,  a  farmer,  non^eijt  overabilis  et  tax- 
a'' ills  ad  ratcis  pauper um  pro  pccuiiu^  aii^Jice^  ftock  ;  et  quod 
ariifexy  anglice^  a  tradefman,  cji  oncratilh  ct  taxabilis  pro 
peculiisy  angUce^  ftock,  in  arte,  anglicey  trade.]     Lord  Roym, 

1280.  ^  .        .         ■  . 

Sefiians  ou^ht  E.  10  G.  3.  K.  2nd  Witney  in  OxfordJJnre.  Upon  an 
rot  to  qiiafli  iliegpp^,^]  agaiolt  a  rate  for  the  reli'-f  of  the  poor  of  the  parifli 
oi!^e°!fr  t wo  per-  of /'/''V/7?^;',  the  caufc  of  appeal  was,  that  there  are  within 
fons  being  left  the  faid  parifli  many  masiufa^iurers  of  blankets  and  other 
Out*  traders,   who  employ  undsr  them  many  fervants  and  ap- 

prentices :  And  fuch  manufiiflurers  and  traders  were  not 
nfTelled  in  the  faid  rate  for  their  ftocks  in  trade  :  And  for 
that  reafon  only,  the  faid  rate  was  quafiicd  ;  the  court  of 
feirions  conceiving  itfe'f  bound  to  quaOi  the  rate,  on  ac- 
count of  the  omiifivTn  of  (uch  (lock  in  trade  in  the  faid  rate  ; 
fubjecl  however  to  the  opinion  of  the  court  of  king's 
bench  on  the  following  fails :  It  appeared  there  have  long 
been  many  fuch  manufad^jrers  and  traders  within  the  faid 
parifli,  who  have  been  conftantly  afiefl'ed  to  the  land  tax 
for  their  refpeciive  liocks  in  trade,  but  none  of  whom  have 
ever  been  charged  with  the  paymtnt  of  any  rate  for  the  re- 
lief of  ihe  pcor  on  account  of  (uch  Jloch  :  That  as  well  the 
faid  manufaflurers  and  traders,  as  all  other  occupiers  of 
lands  and  houfes  withm  the  faid  parifli  have  been  and  con- 
ftantly are  iifl'efiVd,  in  this  and  al!  foimer  rates  for  the  re- 
'_  lief  of  (he  poor,  as  well  as  to  the  /and  tax,  far  the  lands  and 

hotifei  in  their  refpefiive  occup.nions.— The  counfel  who 
.argued  in  fupport  of  the  order  of  feflions  cited  and  relied 
upon  the  ca,fe  of  ^.  and  Earkin.  But  the  c^^'urt  were  not 
fatislied  of  the  authority  of  this  cafe.  Lord  Mam  field  ^y,- 
prefsly  called  it  a  ftrange  c;jfe,  '!  hey  obferved,  that  the 
opinion  of  three  or  the  Judges  wis  only  faid  to  be,  that  a 
farmer  for  his  ftock  was  not  taxable,  contrary  to  the  opi- 
nion of  Holt  chief  juftice.  But  it  doth  not  appear  that  a 
queftion  was  directly  put  to  them,  Whether  a  tradefman 
was  taxable  to  the  poor  for  his  fiock  in  trade  ?  The  court 
however  gave  no  explicit  opinion  upon  the  merits  of  the 
prtfcnt  cafe,  tho'  they  fcemcd  very  far  from  allowing  that 
a  tradefman  is  ratcuble  to  tne  poor  for  his  flock  in  trade. 

What- 


1 


(Rate.)  615 


Whatever  may  be  the  future  determination  of  that  point, 
whenever  it  ihall  come  rCi^ularly  before  the  coiirt,  chcy 
held  it  improper  and  inconvenient  for  them  to  enter  into 
the  difcuiiioti  of  it  upon  the  fclnons  order  as  it  now  (hnds. 
It  would  make  great  confufion,  if  the  ourt  were  to  give 
general  opinions  upon  vague  flates  of  cafes  ;  They  arc  to 
1$  judge  upon  the  cafe  before  them,  and  their  judgment  ou^ht 
to  go  no  further  tnan  the  Cife  t1:.ited  to  them  goes.  Where- 
as they  have  here  aiked  a  gfneral  opinion,  without  any 
'  particular  cafe  ftated.  They  afk  us  tnis  genL-ral  queflion  ; 
without  Hating,  what  is  ftcck  iii  trade*  or,  vi'hat  it  is  that 
the  rate  has  taxed  ;  or,  whether  the(e  people  have  anv 
ftock  in  trade  ;  or,  what  that  iiock  in  trade  is  ;  nor  any 
particular  defcription  of  what  trade  is  meant. — But  here, 
the  order  of  fcffi  uis  is  clearly  wron,^  upon  the  face  of  it  : 
becaufe  they  ought  not  to  have  quaOied  the  whole  rate, 
but  to  have  added  thofe  perfons,  and  that  [property  which 
was  thought  we:e  illegally  omitted.  And  the  order  was 
qualhed.      JJ/ar.  AJaisf.  26^4.      Bcti.  3^.. 

T.   15  G.    3.     K.  and   Ringwood.     On  fhevving  caufe  Stock  infracioof 
againft  qita'hino;  an  order  of  feffions   which  had  quaihtd  a  '^o-'"  "O"  ''  "^w- 
rate  tor  the   reiier  or  the  poor  ot  the  parilh  or  Kingwood.  o.)Kht  not  to  be 
The  feffions  order  ftated,  that  three  perfons  were  pofTefied  raud. 
as  coparceners  of  ftock  in  the  trade  and  buftnefs  of  com- 
mon brewers  and  maitilers  in  the  faid  parilL,  to  the  value 
of  4000  1.      For  no  part  of  which  the  faid  coparceners,  or 
any  of  then),   were  or  was  in  the  faid  rate  aireffed  to  the 
relief  ot  the  poor  of  the  faid  parifh.      And  it  do:h  not  ap- 
pear to  this  court,  that  ftock  in  trade  hath    ever  before 
been  rated  in  the  faid  parifh.     Therefore  this  court  is  of 
opinion,  ;dnd  dorh  adjudge,  that  the  faid   recited  rate  ought 
to  be  qua(hed,  and  the  fame  is  hereby  quaflied  accordingly. 
And  this  court  doth  hereby  order  a  new  rate  to  be  made 
immediately  for  the  relief  of  the  poor  of  the  faid  parifh,  by 
the  churchwardens  and   overfeers  of  the  poor  of  the  faid 

pariHi  of  RingtucoJ. On  hearing  the  caufe,  the  court 

declined  entering  into  fhe  merits;  but  as  to  this  particular 
cafe,  lord  Mamjietd  faid, — i  have  no  doubt  what  is  to  be 
done  v/!th  it,  as  the  authority  of  A',  and  Witn>y  is  precifely 
in  poijit.  J  think  the  juftices  would  not  have  done  very 
wrong,  if  they  had  acquiefcrd  in  the  pra6iice  which  has 
obtained  ever  fmce  the  ilatute  of  43  EUz,  of  not  rating 
this  fpecies  of  praperty.  The  cafe  of  7l.  and  Witney  was 
determined  upon  this  (ing'e  ground,  that  the  juftices  in  fef- 
fions (hould  not  have  quAfned  the  whole  r^te,  but  fiiould 
have  amended  it  by  inferting  the  particular  perfons  and 
that  property  wnich  vvas  omitted,  and  which  they  thought 
Q^  q  4.  rateable. 
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If  the  fame  of 
any  perfon  be 
onnitied  ia  the 


rateab'e.  So  here,  the  juflices  at  fellions  fhould  have 
amended  the  rate,  if  they  thought  this  properly  rateable  i 
and  then  on  attempting  to  do  it,  they  would  have  difco- 
vered  t!ie  wifdom  of  conio.ming  to  the  practice,  which 
they  e.\prefs!y  (late  in  the  cafe  ot  not  ratinj^  it.  W  they 
had  tried  to  have  amenc'ed  it,  how  v/nild  they  have  rdteJ 
this  ftoclc  ?  Are  the  hops,  and  the  malt,  and  the  boiler  to 
be  rated  at  fo  much  for  each  ?  Or  is  the  trader  to  be  rated 
for  the  grofs  rum  which  his  whole  {lock  woulJ  fell  for?  If 
the  julHccs  had  confidereJ,  they  would  have  found  out  the 
fenle  of  not  rating  it  at  all  j  efp'ecially  when  it  appears  that 
mankind  has,  as  it  were,  with  one  univerfal  conftnt,  re- 
frained froni  rating  it  ;  the  difiiculties  attending  it  are  too 
great,  and  fo  the  juflices  would  have  found  them.  And 
by  the  court,  the  oriicr  of  leiiions  was  quaihed.  Coiupcr. 
326. 

Notwitlidanding  the  two  preceding  cafes,  the  court  of 
B.  R.  have  fince  determined  the  point  as  to  qujjhing  the 
rate,  in  a  different  manntr. 

K,  V.  churchwardens  and  overfeers  of  Adaddtm^  H.  27 
G,  3.  The  following  order  was  returned  by  certiorari 
rate,  the  joftices  ffom  the  feffions  holden  for  the  county  of  Cornwall. 
ought  to  qua(h  Upon  the  appeal  of  John  Hofiins  againft  a  rate  for  the 
jT>'en"  by  a/ding  f^'J^f  ^f  the  poor  of  the  parifl:i  of  Madderr,.^  in  the  county 
the  name.  of  Cornvua!l^  the   fo'lowing   notice  was  produced,  which 

had  been  fervtd  on  the  churchwardens  and  overfeers  of 
Maddern:  "  I  do  hereby  give  you  notice,  That  I  do  in- 
*'  tend  to  enter  into,  and  try  fuch  appeal  at  the  next  ge- 
*'  neral  quarter  feffions  of  the  peace  to  be  holden,  i$c.  for 
*'  that  my  objeftion  to  the  faid  rate  or  aiTeirnient,  and  my 
*'  reafon  for  appealing  therefrom,  and  my  charging  it  to 
*'  be  partial,  unfair,  unequal,  and  unjuft,  is  that  you  have 
*'  left  out  and  omitted  in  the  faid  rate  or  afrelTi-ieiit  the 
'*  name  of  the  Reverend  ll"ill:arn  Eorlaje^  as  vicar  of  the 
*'  faid  parifh  of  Maddern^  aiid  neglecled.  to  charge,  rate, 
"  and  ailefs  him,  for  the  fmali  tithes,  dues,  obventions, 
*'  oblations,  and  offerings,  due  and  payable  to  him  as  the 
*'  vicar  of  the  faid  parifh  of  Maddern.,  and  lijble  to  be 
*'  rated  and  aileiTed  towards  the  relief  of  the  poor  of  the 
*'  faid  parifn  of  Maddern.^  at  the  time  of  maicmg  the  faid 
*'  rate  or  asTtfTtnent,  and  for  Come  time  before."  'J  he 
advocates  for  the  appellant  moved  to  quafh  the  rate  for 
the  omiiTion  ilated  in  tyie  notice,  which  was  ob[eded  to 
by  the  advocates  for  the  parilh  officers,  who  were  re- 
lpondcn:.s.  ,  Thty  inriftcd.  That  under  this  notice,  and 
for  omiiiion  only,  the  court  oug!u  and  were  bound  to 
atr.end  the  fame  :    And  it  then  appeared,  that  the  foiicitor 

for 
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for  the  appellant  had  omitted  to  give  any  notice  to  JVil" 
itam  Borlaje,  of  the  intention  of  adding  him  to  the  rate. 
The  advocates  for  the  refpondents  moved  the  dirmiffion  of 
the  appeal  on  the  above  gro'inds  ;  but  in  as  much  as  they 
did  not  (hew  to  this  court  the  value  of  fuch  tithes,  where- 
by they  might  amend  the  faid  rate,  if  notice  had  been 
given  j  this  court,  for  much  omifiion  of  the  faid  WiU'tam 
Borlsje^  and  not  being  able  in  this  cafe  to  amend  it,  do 
cjjaih  the  fame;  fubjecl  however  to  the  opinion  of  the 
court  of  kings  herch. 

A  rule  having  been  obtained  to  fliew  caufe  why  the 
above  order  of  (cfTions,  quaffting  thp  rate,  fhould  not  be 
<]uafljed  ;  ift,  Becaufe  no  notice  had  been  given  by  the 
appellant  to  Borlnje,  that  his  name  ouf^ht  to  have  been  add- 
ed to  the  rate  ;  and  2d!y,  becaufe  the  rate  itfelf  ought  to 
have  been  amended,  and  not  quafhed  ; 

Gibbs  now  (hev^ed  caufe.  As  to  the  firft  objedtion  : 
No  notice  v/as  necefi'ary  to  be  given  to  the  perfon  v.'hofe 
name  vvas  omitted  ;  the  ftatute  17  Geo.  2.  c.  38.  only  re- 
quiring notice  to  be  given  to  the  churchwardens  and  over- 

feers. fn  anfvver    to  the  fecond  :    This  v/as  a  cafe  ia 

which  the  rate  could  not  be  amended.  It  was  quaflied  on 
account  of  the  omilTion  of  a  perfon,  whofe  nam.e  ought  to 
have  been  inferted  ;  and  if  he  had  been  added,  it  would 
neceflariiy  have  made  an  alteiation  in  the  fum  to  be  paid 
by  every  perfon  rated.  Such  an  alteration  would  have  af- 
fected the  whole  rate,  in  which  cafe  the  ftatute  17  G.  2.  c. 
38.  f.  6.  exprefsly  diredls  the  juftices  to  fet  afide  the  rate 
itfelf.  In  R.  v.  St.  Catharine's  Gloucefhr,  Tr.  16  G.  3. 
B^  R.  the  owner  of  a  number  of  houfes  had  been  rated  for 
them  all  in  grofs  ;  and  the  feffions  on  appeal  quafhed  the 
rate,  becaufe  the  occupiers  fhould  have  been  rated  feve- 
rally  ;  on  a  motion  to  quafli  that  order,  becaufe  it  was 
contended,  the  feffions  fhould  have  aiuended  the  rate  under 
the  ftatute  17  Geo.  2.  c.  38.  f.  6.  by  inferting  thofe  per- 
fons  who  were  improperly  omitted;  \ox(!i  Mansfield  \^\i^ 
*'  the  feffions  could  not  amend  it.  It  is  a  wronu  rate  : 
"  Perfons  are  not  rated  who  ought  to  have  been,  and  the 
*'  infertion  of  their  names  would  alter  the  other  an'efT- 
*f  ments."  In  the  cafe  of  the  King  v.  Sandwich^  Dougl. 
541.  Cald,  105.  this  court,  held  that  the  feffions  had 
done  right  in  qualhing  the  rate  ;  which  confiderably  ftiakes 
the  authority  of  tne  cafe  of  the  King  v.  IVttney^  4  Burr. 
2634.  \i  the  feffions  did  right  in  quafliing  this  rate,  no 
queftion  can  arife  here  on  the  value  of  Borlafe's  tithes  :  It 
M  immaterial  what  the  value  was. 

Lawrmct 
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Lawrence  and  Lambc  in  fupport  of  the  rule.  i^/Vy?,  The 
notice  given  to  the  pariih  oiHcers  was  not  fufficient.  It 
was  (J(.[ermip.ecl  in  the  King  v.  Andover^  Covvp.  550. 
That  no  perfon  could  be  added  to  a  rate,  to  whom  nodce 
had  not  been  given  :  Now  the  caie  expre^^)y  {tates  that  tio 
notice  v/as  given  to  Borlaje.  The  feffions  therefore  oiioht 
cither  to  have  difmifled  the  appeal,  becaufc  the  appellant 
had  nbt  given  the  regubr  notice,  {o  as  to  bring  the  quef- 
tion  under  their  confideration,  or  to  have  adjourned  tl;e 
appeal  according  to  the  dirediions  of  the  ftatute  1  7  Geo.  2. 
c.  38. /.  4.  As  to  the  fecond  queOion:  It  is  the  inva- 
riable pra6tice  of  the  feffions  not  to  quafii  the  whole  rate 
on  account  of  the  on;iirion  of  one  perfon,  but  to  amend  it 
by  adding  the  name  of  the  perfon  omitted.  The  6th  fcc- 
tion  of  the  17  Geo.  2.  c.  38.  enacts  that  *'  on  all  appeals 
*'  from  rates,  the  juOices  {hall  amend  the  fame,  in  fuch 
"  manner  only  as  (hail  be  neceflary  for  giving  relief,  with- 
*'  out  altering  I'uch  rates  wuh  refpett  to  other  pcrfons 
"  mentioned  in  the  fame:  But  if  upon  an  app^'al  from 
*'  the  whole  rate,  it  Pnall  be  found  neccffary  to  fet  afide 
*'  the  fame,  then  they  ihall  order  a  new  rate  to  be  made  " 
If  this  had  been  an  objedion  to  the  "wh-jU  rute^  the  argu- 
ment on  the  other  fide  would  apply  :  but  the  objection  is, 
that  the  name  of  one  perfon  was  omitied  j  his  narr.e 
therefore  fhould  have  been  added  according  to  the  firft 
part  of  the  6th  fedion  of  the  ftatute:  and  the  addi- 
tion of  his  name  need  not  neceffarily  have  made  an  altera- 
tion in  the  lum  to  be  paid  by  every  other  perfon  rated,  be- 
caufe  at  the  moft:  it  would  only  have  raifed  a  larger  fum. 
IJefides,  the  argument  which  has  been  urged  againft  the 
rule  would  prevent  the  alteration  of  every  rate,  in  every 
cafe,  and  would  render  nugatory  the  ftatute  of  17  Geo.  2. 
c.  38.  which  was  palled  purpofely  to  avoid  (o  much  trouble 
and  expence.  This  conftrudiion  has  been  put  on  the 
ftatute  in  two  cafes  before  this  court,  namely,  the  King 
V.  lP'it'!ey^  5  Burr.  2634,.  and  the  King  v.  RingivootJ^ 
Cowp.  326.  ;  and  thougi)  the  former  of  thofe  cafes  was  fent 
here  in  order  to  try  another  queftion,  Wtiether  ftock  in 
trade  was  rateable  ?  yet  the  court  determined  it  on  the 
ground,  that  the  fefTions  ought  to  have  amended  the  rate  : 
the  court  there  held  that  '*  the  feffions  ought  to  have 
"  amended  the  rate  by  relieving  thofe  perfons  who  had 
*'  b.en  overcharged,  and  charging  thofe  who  had  been 
*'  improperly  omitted."  And  in  the  latter  cafe,  lord 
M'iri'pdi  faid,  "  The  cafe  of  the  King  v.  IViiney  was  de- 
*'  teniiined  upon  the   ftn^ic  grouad,  that   the  juftices  \\\ 
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**  fefllons  fliould  not  have  quafned  the  whole  rate,  (which 
*'  in  cafes  where  it  is  not  abfolutely  neceflary  they  are 
"  forbid  to  do  by  the  i?  G.  2.  c.  38.  /  6.)  but  (hould 
**  have  amended  it  by  inferting  the  particular  perfons,  and 
*'  that  property  which  was  omitted,  and  which  they 
*'  thought  rateable,"  Thefe  authorities  go  exprefsly  to 
(hew,  that  this  rale  fhould  have  been  amended  and  noL 
quaflicd.     Cur.  adv.  vult. 

JJbhur/i  J.  now  delivered  the  opinion  of  the  court. 
There  have  been  two  objedtions  made.  Firft,  That  no 
notice  was  given  to  Borlafe^  whofe  name  was  omitted  in 
the  rate.  2dly,  That  at  all  events  the  rate  fhould  not 
have  been  quojhed^  but  amended.  As  to  the  firft  of  thefe 
obje<5lions,  there  fcems  to  be  no  ground  for  it  j  theflatute 
17  G.  2.  c.  38.  fays,  The  party  aggrieved  may  appeal  to 
the  next  quarter  feffions,  giving  reaionable  notice  to  the 
churclrcuardcus  or  overjeers  of  the  poor  of  the  parifh,  he, 
and  fays  nothing  of  any  other  perfon  ;  neither  does  the 
nature  of  the  call-  require  it.  For  the  complaint  is  againft 
the  churchwardens  and  overfeers,  for  having  done  injuflice 
to  the  reft  of  the  parifh,  by  their  having  left  out  perfons 
who  ought  to  be  rated,  and  by  thofe  means  impofed  a 
greater  burden  on  thofe  who  are  rated  than  they  (hould 
have  done.  It  then  becomes  their  bufinefs  to  take  proper 
fteps  to  gain  all  neceffary  information  ;  and  there  is  ftill 
lefs  occaUon  for  giving  notice  to  tne  individual,  if  the  juf- 
tices  ought  to  qua/h  the  rate,  and  make  a  n~ew  one. 

As  to  the  fecond  objection  ;  we  are  of  opinion,  That 
the  juftices  have  done  right  in  qiiajhing  the  rate  j  for  though 
this  is  the  cafe  only  of  a  fingie  perfon  omitted,  it  is  im- 
pofFible  to  draw  the  line  ;  and  it  might  as  well  be  the  cafe 
of  fifty,  which  would  impofe  upon  the  reft  of  the  parifli  a 
greater  burden  than  they  ought  to  bear.  And  it  is  not 
enough  to  fay,  that  the  more  money  is  raifed  by  the  rate, 
the  longer  it  will  lad;  for  it  may  be  an  inconvenience  to 
many  perfons  to  pay  at  once  double  the  fum  which  is  ne- 
ctiUry  to  be  raifed  for  the  immediaie  purpofes  of  the  pa- 
ri(h.  Ths  cafe  of  the  King  againft  the  churchwardens  of 
St.  Catharine's  Gloucejier^  is  in  point.  There  the  objec- 
tion to  the  rate  was  the  leaving  out  of  the  rate  Mr.  Piti\ 
tenants,  for  which  the  feffio.is  quafhed  it.  The  court 
laid  the  juftices  had  done  right,  for  if  all  proper  perfons 
had  been  rated,  of  courfe  a  lefs  fum  would  have  been  re- 
quifite  from  the  reft  of  the  parifti.  As  to  the  cafe  of  the 
King  againft  the  inhabitants  of  IFitney,  5  Burr.  2634. 
The  point  before  the  court  was,  Whether  ftock  in  trade 

ought 
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ought  to  be  rated.  "  The  court  faid  the  feHions  had  not 
*'  ftated  what  the  ftock  in  trade  was,  or  v/hat  it  was  th^t 
*'  the  rate  had  taxed,  or  whether  the  perfons  rated  had  any 
*'  ftock,  or  what  that  ftock  in  trade  was,  nor  any  parti- 
"  cular  defcription  what  trade  was  meant."  The  court 
indeed  is  ir.ade  to  fay,  further,  that,  on  quafhing  the  old 
rate,  a  new  one  ought  to  have  been  made  :  but  that  was 
not  the  point  on  which  the  decifion  turned.  And  indeed 
it  may  feem  doubtful,  whether  the  juftices  are  the  proper 
perlons  to  perform  this  office;  as^the  confequence  of  add- 
ing a  new  fct  and  defcription  of  perions  would  be,  that 
a  great  many  enquiries  mull  be  made,  which  would  exceed 
the  bounds  of  the  juftices  fitting  ;  and  befide«,  the  party, 
if  over-rated,  ought  to  have  an  opportunity  of  appealing, 
which  I  do  not  know  that  he  could  have  from  one  quarter 
ieflions  to  another.  The  makin^r  of  a  rate  is  in  its  natu-'C 
z  »iini)lerial^  and  not  z  judicial  zt\,  -For  though  they  ex- 
ercife  a  judgment  in  faying  he  ought  to  be  rated,  yet  the  ', 

qnantmn  is  a  maitter  of  fafl,  according  to  the  value  of  the  i 

eflate  j  againft  all  which,  zfter  the  rate  is  made,  he  ought  '; 

to  have  the  liberty  of  sppeaiing.     Therefore,  on  the  whole,  '.'• 

we  are  of  opinion  that  the  rule  muft  be  diicharged.     Caf. 
by  Durnf.  and  Ea/1.  625. 
How  far  r.ock         H.  1  7  G.  3.    K.  and  the  overfeers  o\  '  Andover,     On  a 
in  trade  cu^iic     j-^jg  jq  fliew  caufc  why  an  order  of  fefSons  made  for  rating 
to  etate  .         fcveral  tradefmen  for  their  flock  in  trade  towards  the  relief 
of  the   poor  fhould  not  be  quafhed,  the  cafe  was,  The 
overfeers  made  a  new  rate,  in  which  they  omitted  to  rate 
tradefmen  for  their  flock  which  had  been  formerly  rated  in 
that  parifii.     Upon  which,  the  other  inhabitants  of  the 
parifh  appeal  to  the  feflions.      And  the  fefTions  make  order 
whereby  they  adjudge,  "  That  Mr.  Jofeph  JVukefidd  is  a  ,i 

*'  proprietor  of  liock  in  trade   as  draper  in  the  parifh  of  ''^ 

*'  Andover  to  the  amount  of  3C0I,  and  that  the  profits  of  -jj 

"  that  trade  is  1 1;  1  ^  vear ;    and  that  he  oughi  to  be  rated  | 

'*  tovi'ards  the  relief  of  the  poor  of  the  faid  parifli  in  refpe^  '| 

•'  of  fuch  ftock  and  profits  7  1  each  rate  in  the  rate  To  ap-  15 

•*  pealed   againft."     And  there  was  the  like  adjudication  '% 

as  to  feveral  other  tradefmen.  And  the  court  ordered  the 
faid  rate  to  be  amended  by  putting  into  it  a  rate  on  the  laid 
leveral  tradefmen,  in  refpefl  of  fuch  their  ftock  and  pro- 
fits.——it  was  objetfled,  that  this  order  on  the  face  of  it 
was  bad,  inafmuch  as  it  did  not  appear,  that  the  feveral 
perfons  whofe  names  were  added  to  the  rate  by  order  of 
Cefljons  had  notice  of  the  appeal  or  litigated  the  quef- 
iion  at  ihe  feffions.     They  were  therefore  without  redrefs  j 

fof 
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for  it  neceflarily  precluded  them  from  their  appeal.  The 
feffions  as  to  them  made  an  original  rate,  without  having 
given  them  an  opportunity  of  defending  themfelves,— — 
Ti'he  court  held  this  to  be  a  fatal  objedion  ;  and  therefore 
that  the  order  of  feffions  ought  to  be  quaihed.  Lord 
Mav.ifield^  upon  the  general  point,  faid.  It  is  a  very  differ- 
ent quefiion,  whether  perfonal  eftate  is  to  be  rated  to  the 
utmoft  extent,  or  not  to  be  rated  at  all.  It  would  malc^ 
the  poor  laws  very  oppreffive,  if  a  man  is  to  be  taxed  to 
the  extent  of  his  whole  perfonal  eftate  and  income.  In 
that  cafe,  every  man  who  h;is  money  in  the  funds  would 
be  liable,  lawyers  for  their  {&t%^  foldiers  for  their  pay,  and 
the  lilce.  But  where  men  are  occupiers  of  houfes,  and 
h.ave  ftock  in  trade,  whether  fuch  (lock  in  trade  may  be 
taken  into  confideraticn,  is  a  very  different  queftion.  Some 
perfonal  eftate  may  be  rateable.  But  it  maft  be  local  v'lfi^ 
ble  property  within  the  parifn.  It  would  be  material  toftate 
what  has  been  the  cuftom  cf  rating.  If  the  ufage  (hould 
be  to  take  in  flock  in  trade,  there  would  be  very  good 
right  to  fupport  it.  Let  them  therefore  try  it  on  the  {^•^ 
cial  circumf^ances  of  the  c^fe.  Mr.  juilice  Ajlon  faid. 
That  if  upon  the  general  queftion  it  fhould  turn  out  to  be 
the  law  that  perfonal  property  is  rateable,  it  muil:  be  then 

rated,  tho' it  was  never   rated  before. On. the  prefent 

queftion,  the  rule  was  made  abfolute,  for  quafhing  the  order 
of  feffions.     Cowper.  550. 

T.  ij  G.  3.  K.  and  Hill.  On  (hewing  caufe  again  ft:  a 
rule  for  quafhing  an  order  of  feffions  confirming  a  poor 
rate,  it  appeared,  that  the  appellant  Hill  was  a  clothier, 
and  an  inhabitant  of  the  parifh  o^  Bradford^  where  many 
other  tradefmen,  particularly  clothiers  and  manufj6turers 
of  woollen  goods,  likewife  lived:  That  the  churchwardens 
and  overfeera  charged  him  to  the  poor  rate  in  refpeil  of  his 
ftock  in  the  cloathing  trade  which  he  had'  in  the  faid  pa- 
rifh, Againft;  which  rate  he  appealed,  aliedging  that  he 
was  not  liable.  The  feffions  upon  the  appeal  adjudge  himi 
liable,  and  confirm  the  rate.  In  fupport  of  the  order  of 
feffions,  it  was  argued  ^as  follows  :  This  queftion  takes  a 
different  turn  from  any  other  that  has  been  difcufTed.  For 
it  is  ftated,  not  as  a  cafe  of  landholders  aggrieved  by  the 
omiffion  of  a  fet  of  men  rateable,  as  they  conceive,  in  re- 
fpect  of  their  perfonal  property  ;  but  as  a  complaint  by  a 
tradefman  upon  his  being  rated  to  the  poor  for  his  vilible 
ftock  in  trade  within  the  parifh  :  And  this  is  the  (hape  in 
which  lord  Mamfield  faid,  in  the  Witney  cafe,  fuch  a  quef- 
tion ought  to  come  on  :  Not,  as  a  general  queftion,  Whe- 
ther ftock  in  trade  be  rateable  or  not  I  But,  as  a  particular 
1 1  one 
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one  made  by  an  individual,  Whether  he  is  boun^  to  con- 
tribute to  the  poor  rates  in  refpeiSt  of  the  flock  in  trade 
which  he  pofleffes  in  the  parifh  of  Bradford P  The  who,le 
queftion  therefore  depends  upon  the  conftruciion  of  the 
Itatute  of  43  Eliz,  Before  the  faid  ftatutc,  the  dire^lions 
of  the  feveral  ftatutes  relating  to  the  reMef  of  the  poor  were 
generally,  that  all  the  inhabitants^  according  to  their  re- 
fpe6tive  properties,  fhouid  contribute.  The  faid  fldtute  of 
the  43  Eliz.  makes  a  diftinftion,  charging  firft  every  inba- 
hitafit^  and  then  every  occupier  of  boufes  or  lands  within 
the  t)arifti.  Other  fubfcquent  ftatutes,  as  for  inftance  chofb 
relating  to  the  repairs  of  highways  from  time  to  time,  en- 
acted that  afleflments  fhouid  be  made  for  thofe  purpofcs 
upon  all  and  every  the  inhabitants  owners  and  occupiers  of 
lands  and  tenements,  and  alfo  of  any  ptrfonal  e/iate  ujuallf 
rateable  to  the  poor.  As  to  the  inconvenience  that  may  be 
fuppofc'd  would  attend  the  rating  of  perfonalty,  flock  in 
trade  in  fomeTefpecls  is  rated  to  the  land  tax,  as  appears 
from  the  cafe  of  IP'itney,  But  if  the  law  authorifes  the  tax, 
a  difficulty  in  the  niocfe  of  levying  it  can  be  no  objeflion, 
Befides,  that  the  tax  is  now  actually  raifed  in  many  places 
in  this  kingdom,  in  Lynne^  Norwich^  Frome^  Trsivbridge^ 
Ifamiinjler^  Beivciley^  Blandford^  and  in  many  pariflies  of 
London^  and  in  particular  that  of  WhitechapeL  And  in  the 
ancient  fubfidies,  unto  which  the  land  tax  fucceeded,  per- 

fonal  eflate  was  always  rated. Lord  Mamfeld  flopped 

the  counftl  in  the  argument  for  the  defendant,  by  afking. 
What  ufage  heretofore  had  been  in  this  place  with  refpedl 
to  rating  ftotk  in  trade  ?  Unto  which  it  was  anfwercd, 
'J'hat  the  ufage  was  waived,  and  that  the  counfel  at  the 
feffions  had  agreed  to  bring  the  general  queftion  before  the 
court.  Lord  Mansfield  faid  they  had  no  right  to  do  fo  ; 
and  thought  it  ought  to  be  fent  back  to  the  fellions  to  ftate 
the  ufage.  That  the  aforefaid  highway  zSts  referred  to 
perfonal  eflate  ufually  rateable  to  the  poor. — Afterwards, 
the  cafe  being  fent  back,  and  the  feffions  returning,  that 
it  had  been  the  ufage  heretofore  in  the  parifh  of  Bradford 
to  rate  perfons  for  their  flock  in  trade,  the  court  ordered 
the  rate  to  fland,  and  the  rule  for  quafhing  it  to  be  dif- 
charged.     Covjper.  613, 

H..  22  G.  3.  K.  V.  Rodd.  Upon  the  appeal  of  James 
Rodd  againfl  a  rate  made  for  the  relief  of  the  poor  of  the 
borough  or  pzrKh  o(  Bridgetvatery  wherein  he  was  charged 
four  fliiilings  in  refpeil  of  his  /lock  in  irade^  above  what  he 
was  therein  charged  for  his  houfe  and  fhop?,  and  other 
real  property.     'J'he  feffions  confirm   the  rate,   and  ftate 

fpecially That  within  the  faid  boroughj  it  has  been 

ufual 
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tifual  and  cuftomary  from  the  43  of  Eliz.  and  erer  fince 
the  exiftence  of  rates  for  the  relief  of  the  poor,  to  aifefs 
the  inhabitants  of  the  faid  borough,  for  and  in  refpe^i  of 
their  per fcnal  property  y  or  flock  in  trade  \  and  amonglt  them, 
fuch  as  have  been  of  the  fame  trade,  and  of  fimilar  cir- 
cumftances  with  the  appellant.  That  the  faid  Roddhst 
fubilantial  houfeholder  within  tlie  faid  borough,  and  a 
butcher;  and  keeps  an  open  butcher's  fhop  therein,  and 
lays  out  about  20  1  <^ne  weelc  with  another  in  the  pur- 
chafe  of  cattle  of  different  forts,  which  he  fells  again  afrer 
they  are  butchered,  in  fmall  pieces,  whereby  he  receives 
a  profit,  by  which  he  maintains  him!e!f  and  his  family  : 
and  that  thefum  of  4  s  is  no  more  than  his  proportionable 
fhare  towards  the  faid  rate,  and  as  other  butchers  pay. 
The  q'jtrfrion  therefore  fubmitted  to  the  court  is,  Whe- 
ther the  faid  Redd  is  rateable  for  his  flock  in  trade,  IVaU 
IccSy  in  fuppoft  of  the  rate,  infifted.  That  an  uninterrupted 
ufage  and  cuftom  or  rating  this  fpecies  of  property,  from 
the  very  date  of  the  ftatutc  down  to  the  prefent  time,  being 
exprefsly  dated,  this  queftion  had  lately  undergone  a 
folemn  decifion,  and  was  no  longer  open  to  argument.— 
Bearcroft  in   reply   admitted,  that  it   was  noc  poflibie  to 

diftinguifh   this   from   the   cafe  oF  K.  v.  Hi'i. By  the 

court  :   Rate  affirmed.     Cal.  Caf.  !47. 

H.  7  G.  'i.   K.  and  the   inhabitants  of  Shalfiset,     5/^^.  Salt  officers  ar; 

/         ^^      T^L  n-  \'^Tu    i\,  az  r  nor  r.-feable  for 

rm^tcn  s  c-Aie.  i  he  queltion  was,  vV  heiner  an  omcer  or  ^1^^;^  f^j^^^,^  • 
the  fait  office  is  liable  to  be  ratfrd  in  refped  of  his  falaryr — 
It  was  aro:ued,  in  behalf  of  the  officer,  that  he  is  not  liable  : 
That  afT  fl'iTients  for  relief  of  ilie  poor  muft  be  made  ac- 
cording to  the  perfon's  vifible  ability  within  the  town  or 
place  where  he  inhabits;  and  without  having  regard  to  any 
other  eftate  which  he  haih  in  any  other  town  or  place  : 
That  this  is  a  tax  upon  the  proiics  of  the  man's  daily  la- 
bour.  On  the  oiher    hand,    it   was  infifred,  that   he 

is  rateable  for  his  fala^y-  within  the  words  as  well  as 
meaning  of  the  flatute,  which  have  been  always  conftrued 
with  favour  and  latitude:  That  it  is  reafonable,  where 
perfons  derive  a  benefit  from  the  patifli,  that  they  fhould 
fubmit  to  the  burdens  of  it:  'T'hat  if  the  officer  becomes 
chargeable,  ihe  par'fh  mull  maintain  him:  That  every 
man  is,  f^r  every ,  fort  Oi  perfonal  property  which  hath  a 
certain  produce,  rateable  to  the  relief  of  the  poor  in  the 
parifh  where  he  lives  :  Th.;t  this  is  a  fixed,  certain,  per- 
manent fircduce,  as  to  the  value  ;  it  is  no  otherwife  cafual 
or  contingenCj  than  in  refpcd  of  the  man's  continuance 

in 
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in  his  office;  if  he  ceafes  to  be  in  office,  he  will  ceafe  tO 
be  taxed  :  That  thefe  falaries  heve  been  thought  to  be  fit 
obje*Sts  of  taxation  to  the  land  tax  ;  and  there  is  much 
ftronger  reafon  why  they  fnould  be  fo  to  the  poor;  they 
areexprefsly  named  in  the  land  tax  adis,  which  fhews  that 

they   are  fit  objects  of  taxation   in  genera). By  the 

court:  This  fpecies  of  property  is  not  mentioned  in  the 
adt ;  nor  has  it  any  analogy  to  thofe  forts  of  property  that 
are  mentioned  thecein.  The  whole  fcope  of  the  argument 
for  the  taxation  is  foreign  to  the  quedion  ;  namely,  th:t 
a  man  may  be  rated  in  his  parifn  for  his  perfonai  eftate. 
Now  a  man's  perfonal  eAate  is  only  what  he  is  worth  after 
payment  of  all  his  debts ;  which  cannot  eafiiy  appear,  fo 
as  to  be  rated.  But  that  is  not  the  queftion  here.  He  is 
here  raced  for  this  fpecihc  property,  as  lyin^  in  the  parifli, 
which  he  ought  not  to  iriave  been.  And  we  are  all  of 
opinion,  that  this  is  not  fuch  a  fpecies  of  property  as 
can  be  rated  to  the  relief  of  the  poor,  as  perfonal  eftate 
within  the  parifh.     Bur.  Mamf.  2011. 

Tolls  taken  in        On  a  mction  to  confirni  a  tax  laid  by  the  jufiices  on  the 
corporations  are  ^^//  ^f  y  corporation,  Holt  chjef  juftice  faid,  That  on   a 
reference  to  him  by  both  panics,  he  was  of  opinion,  that 
the  toil  was  net  exempted,  but  chargeable,  tho'  part  of  it 
was  to  maintain  the  mayor.     3  Keb.  540. 

M.  12  G.  3.  K.  and  Rebow.,  The  queftion  was,  Whe- 
ther the  tolls  of  a  ligbt-houje  were  rateable  to  the  poor.  In 
fupport  of  the  rate,  it  was  urged,  that  if  a  mafter  puts  a 
fervant  into  a  light-hcufe,  he  certainly  gains  a  fettlement: 
That  in  the  prefent  cafe,  the  light-houfe  was  actually 
u fed  as  a  dvveiling-houfe  ;  that  the  annual  profit  is  the 
meafure  of  the  value ;    jind   if  over-rated,  tlie  fclfions  can 

jelieve. On  the  ether  hand,  it  was  obje£ted,  that  the 

houfe  only  is  rateable,  and  not  the  tolls ;  that  here  they 
have  rated  a  fmall  building  of  no  value  but  as  a  light-houfe, 
and  fcarce  ten  yards  of  land,  as  bringing  in  1400!  a  year: 
That  the  toll  is  collected  of  inips  pailing  by,  not  coming 
in:  That  there  are  abcut  twelve  fuch  light-houfes  in  the 
kingdom,  and  that  none  of  them  before  this  inftance  have 
ever  been  attempted  to  be  rated  in  re'pecl  of  the  tolls  there- 
of.  After  having  taken  time  to  confider,  lord  Mansfutd 

delivered  the  refolutio:!  of  the  court:  We  are  all  of  opi- 
rion,  that  the  tolls,  being  railed  from  veficls  from  different 
parts  all  over  the  kingdom,  ate  not  to  be  confidered  as 
locally  rcbted  to  the  pariQi,  and  as  fuch  are  not  chargeable 
to  the  poor  rate.     Loft,  'j-'. 

E.  17 
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E.  17  G.  3.  A',  and  the  inhabitants  of  Cardtrgton.  This  Tolls  taken  upon 
cafe  came  before  the  court  upon  a  rule  to  fhew  caufe,  why  a  river  are  rate- 
an  order  of  feflions  quafhing  a  rate  for  relief  of  the  poor  of 
the  parifti  of  Cardivgtcn  fliould  not  be  quafhed  as  to  the 
afTeflment  upon  JjhUy  Palmer  efquire.  The  cafe  fpecially 
flated  was,  that  Jjhley  Palmer  efquire  is  feifed  in  fee  of  the 
right  of  navigation  of  that  part  of  the  river  Oufe,  which 
lies  between  Erith  in  the  county  of  Huntingdon,  and  the 
town  of  Bedford,  and  of  all  the  tolls  arifing  for  the  carriac^e 
of  coals  and  other  goods  upon  thdt  part  of  the  navigation  : 
That  he  hath  power  to  ere£t  flu  ices  and  {launches  for  the 
better  keeping  up  the  water  and  carrying  on  the  faid  na- 
vigation, and  that  tolls  are  paid  for  paffing  through  every 
fluice,  and  in  a  different  rate  for  different  fluices  :  That 
one  fluice  is  erected  in  the  parifh  of  Cardifigtoriy  at  which 
the  toll  is  3d  a  chaldron  or  load  weight:  That  Mr,  Pal' 
mer  doth  not  refide  in  the  parifli  of  Cardingion,  nor  hath 
he  any.  perfon  refident  at  that  lluice  to  receive  the  rolls; 
but  that  the  tolls  for  that  fluice  are  received  at  Bar  ford 
or  Eatan :  That  neither  Mr.  Palmer,  nor  any  other  of  the 
former  proprietors  of  this  navigation,  were  afl^effed  to  the 
poor  rates  for  their  fluices  or  for  the  tolls  or  profits :  But 
they  have  for  many  years  been  aflefied  to  the  land  tax.— • 
Againfl  the  rule,  i|  was  argued,  That  tolls  and  other 
yearly  proflts  being  fpecially  charged  in  the  land  tax  a6ls, 
and  not  in  the  a£t  of  43  Eliz.  is  a  proof  that  the  parlia- 
ment did  not  intend  this  fpecies  of  property  to  be  charged 
to  the  poor.  Befide?,  as  Mr.  Palmer  does  not  refide  ia 
the  parifh,  nor  is  even  the  toll  received  in  the  parilh  ;  if 
affeflable  at  all,  it  muft  be  affeiTed  where  received,  and  not 
in  the  parifh  of  Cardington.  And  to  this  purpofe  was  cited 
the  cafe  of  Reb:zu  as  directly  in  point.'  If  any  d;ftin£tioa 
could  be  n-.ade  between  the  two  cafes,  it  is,  that  the  pre- 
fent  is  rather  ftronger  than  that;  becaufe  there  two  per- 
fons  were  conftantly  refident  in  the  light-houfe,  the  tolls 
of  which  were  the  objecl  of  the  rate.  But  here,  neither 
Mr.  Palmer^  nor  any  body  who  could  reprefent  him,  refided 

in  this  parifh. In  fupport  of  the  rule,  it  was  contended, 

that  this  fpecies  of  property,  though  not  exprefsly  within  ' 

the  words,  was  clearly  within  the  nneaning  of  the  flatute 

of  43  Eli-z.,     That  there  could  be   no   difference  between 

thefe  tolls  and  thofe  of  any  other  defciiption  ;    as  the  tolls 

of  a  market ;    or  the  like,  which  are  clearly  affefllible  to 

the  poor.     In  the  cafe  of  Rebow,  inquiry  was  dirciled  to 

be  made  as  to  the  tolls  of  bridges ;   when  it  appeared,  that  ^ 

Fu'-harn  bridge  tolls  are  taxed  at  the  rate  of  500!  a  year. 

Vol.  Ill,  R  r  Why 
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Why  not  afTcfs  thefe  tolls  as  well  as  them  ?  As  to  the  oh* 
ieflion  of  their  not  being  received  within  the  panfh,  they 
might  be  received  there  if  Mr.  Palmer  chofe ;  they  are 
not  necefTarily  payable  elfewhere.  But  the  material  thing 
is,  that  they  arife  within  the  parifli.  The  confideration 
for  which  they  are  paid,  is  the  pafiing  thro'  the  fiuice 
within  the  parifh  ;  and  if  a  boat  went  no  farthe",  the  toll 
was  to  be  equally  payable.  It  is  therefore  completely  due 
within  the  parifh.  The  ground  of  the  decifion  in  Rehow's 
cafe  was,  that  the  vefiels  did  not  come  within  the  parifn, 
therefore  the  tolls  were  not  due  there;  but  here,  they  arife 

and  are  due  within  the  parifh. The  court  ordered  the 

cafe  to  ftand  over,  that  inquiry  might  be  made  as  to  the 
cuftom  of  rating  this  defcriptioa  of  property  in  other  places. 
In  anfwer  to  the  inquiries,  it  was  returned  on  the  part  of 
the  plaintiff,  that  out  of  14  fluices,  being  the  whole  num- 
ber eredted  upon  this  navigation,  one  only  was  rated  to  the 
poor  ;  that  the  river  h-ilf  near  Bury^  the  Northampton  river, 
Lcrke^  Giufe,  and  Staver  were  none  of  them  taxed.  On 
behalf  of  the  defendant  it  was  ftated,  that  the  tolls  at 
MarloiVt  Oxford,  Readings  and  feveral  others  on  the  river 
Thames,  were  all  rated  to  the  poor— Upon  the  whole, 
the  court  was  of  opinion,  that  thefe  tolls  are  riiteable; 
and  therefore  directed  the  rule  for  quafhing  the  order 
of  feffions  to  be  made  abfolute,  and  affirmed  the  rate. 
Cowper,  572, 

Lands  convfited        E.    lb  G.  3.     K,  V.  Deck  Cowpavy  of    HuU.      TwO  juf- 

into  a  dock,j;re  fj^-gg  allowed  a  rate  for  the  relief  of  the  poor  of  the  parifli 
of  Sc'.ikoates :  The  feflions  confirmed  the  rate,  and  ftated 
the  following  cafe.  That  commiuioners,  in  purfuance  of 
an  a£t  19  G.  3.  purchafcrd  lands  in  the  parifh  of  Sculcoatcs, 
which  boih  before  and  after  the  purchafe  were  afiefled  to 
the  land  tax,  and  all  parochial  aiTefiments,  in  common 
with  other  lands  within  that  parifh  j  and  that  the  Dock 
Company  converted  three  acres  two  roods  and  29  perches 
of  the  faid  land  into  part  of  a  dock  or  bafon,  which  in  the 
whole  contains  ten  acies:  That  the  Company  in  1783 
received  a  clear  profit  for  tonnage  of  fhips  of  3,700!;  and 
that  they  do  not  owe  any  money  under  the  authority 
of  the  faid  act:  That  on  7th  May  1784  a  rate  was 
laid  on  the  lands  and  tenements  in  the  faid  parifh  at 
IS  4d  in   the  poutid,  and    that  part  of  the   dock   which 

lies  in  the  faid  parifh  was  rated  a^Sool:   59 1  6s  8d. 

It  was  obferved  in  fupport  of  the  rate,  that  the  land  pur- 
chafed  was  afleficd  both  before  and  after  the  purchafe,  and 
which  by  improvement  produces  more  than  it  did  before, 

and 
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and  the  improved  value  can  afFord  no  reafon  why  it  fliould 
ceafe  to  be  afl'efled  :  The  rate  had  been  increafed  actording 

to  the  improved  value  of  the  land. On  the  other  hand  1 

it  was  fciid,  that  this  property  was  rated  as  landy  when 
the  ad>  had  declared  that  the    fliares  of   the   proprietors 

(hould  be  confidered  as  perfonal  property. By  the  court : 

This  is  landed  property  lying  within  the  parifh,  which 
clearly  was  the  fubjeft  of  a  rate  before  the  paffing  of  this 
26I:  Then  the  queftion  is,  Whether  the  acl  exempts  this 
property  which  was  rateable  and  rated  before;  but  there 
are  no  words  of  exemption.  As  between  the  heir  and 
executor  this  is  to  be  confidered  as  perfonal  property ;  but 
the  legiflature  did  not  intend  to  alter  the  nature  of  it  in 

any  other  refpeft. Rate   confirmed.     Caf,  by  Durnf. 

and  Eojl.  219. 

T.  I'j  G.  3.  K.  and  Miller.  Cafe  fpecially  ftated.  Mrs. The  profits  of 
SkillLome  of  the  parijfh  oi  Ckeltenharn  in  the  county  of  Glou  ^P*  "^'p'  "* 
ce/ler  demifed  to  IVilUam  Miller  efquire  of  the  fame  parifh 
certain  lands  containing  about  four  acres,  with  buildings 
thereon,  and  ^certain  well  of  mineral  wafer  thereout  arif- 
inrj,  called  the  Chfltenham  Spa,  at  the  yearly  rent  of  100 1 : 
The  lands  and  buildings  thereon,  independent  of  the  well, 
are  of  the  annual  value  of  about  20  1.  And  the  overfeers 
rated  him  to  the  poor  as  for  an  intire  ef^ate  of  lool  a  year. 
It  was  argued,  that  the  mineral  water  is  not  an  object  of 
taxation.  And  the  ufage  with  refpe<fl  to  other  places  in 
different  parts  of  the  kingdom  was  alledged,  as  at  Matlock^ 
Buxton^  and  Scarborough.  None  of  thefe  were  ever  rated, 
and  the  reafon  is,  becaufe  they  are  not  a  fubject  of  taxation 
within  the  words  or  meaning  of  the  ftatute  of  43  f/zz.— 
By  lord  Mansfield:  Nothing  can  be  plainer  than  the  prefent 
cafe.  This  is  not  a  rate  upon  the  profits  of  the  well,  but 
upon  four  acres  of  land  let  to  the  defendant  at  100  1  a 
year;  and  the  value  arifes,  partly  from  the  buildings,  and 
partly  from  the  fpring  that  produces  the  mineral  water. 
Theiefore,  the  profits  of  the  fpring  are  part  of  the  produce 
of  the  land.  In  Worcejlerflnre  and  Chejhirey  where  there  are 
fait  fpring'!,  the  rent  of  the  land  is  increafed  confidcrably.on 
that  account  So  here,  the  confideration  of  the  well  incrcafes 
the  rent.  It  is  part  of  the  produce  of  the  land ;  and  therefore, 
as  fuch,  ought  to  be  rated.    Cowper.  619. 

In  the  cafe  of  K.  v.   John  Hogg;  E.  i'j  G.  3.  Caf.   by  Engine  houfe 
Durvf.  and  Ec/1.  721.     It  was  held,  That  an  houfe  and  "''""• 
engine  for  carding  cotton,  which   were  rented  as  one  en- 
tire fubje£^,  and   delcribed    by    the   general    name  of   on 
engine  houfe^    were  rateable  to    the  poor :    and  thit   the 
R  r  2  ufage 
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ufage  of  a  pr-rticu'ar  place  could  not  control   the  opera- 
tion of  a  general  flatute.     In  this  cafe  the  engine  was  not 
annexed  to  the  freehold:  The  tenant  was  to  pay  all  taxts. 
In  K.  V.  St.  Nicholas  Gloucejler,  E.  27,G.  3.   A  machine- 
houfe   for    weighing  waggons,    ^c.    held-  rateable.     Caf, 
by  Durnf.  and  Eaji.   723.     N. 
Quit  rents  and        The  overfcer  of  Stoke  Nayland  in  Suffolk  made  a  rate  in 
cafual  profits  of  vvhich  he  charged  the  quit  rents  of  feveral  manors  within 
rateable.  the  parifh  ;  which  rate  the  juftices  refufed  to  fign,  becaufe 

the  quit  rents  ought  not  to  be  taxed  :  Whereupon  the  over- 
fecr,  on  application  to  the  king's  bench,  obtained  a  rule  to 
inforce  the  juHices  to  fign  it;  which  was  Arongly  oppofed, 
becaufe  no  inftance  could  be  given  that  ever  the  quit  rents 
were  charged  :  but  the  court  ordered  the  rate  to  be  figned, 
and  a  warrant  to  diftrain  ;  fo  that  if  any  perfon  thought 
himfelf  aggrieved,  he  might  bring  an  a<S^ion  upon  the  dif- 
trefs,  and  the  matter  in  law  be  brought  in  queftion.  Carth. 
14  M.  3  Ja.  2. 

In  another  like  cafe,  Eyre  J.  faid,  that  a  quit  rent  h 
not  taxable  to  the  poor,  for  the  tax  ought  to  be  laid  on 
the  occupier :  Rut  Holt  Ch.  J.  faid,  it  was  otherwife 
ruled  in  the  cafe  of  one  Williams  of  Suffolk,  Comb.  264. 
T.  dlV. 

Finally,  in  the  cafe  of  K.  and  Vandevcall,  E.  33  G.  7. 
this  point  came  fully  to  be  confidered.  Samuel  VoKdewall 
efquire,  lord  of  the  manor  of  Aldenham,  was  charged  to  the 
poor  rate,  for  the  manor  itfelf  (exclufive  of  the  demefne 
lands),  confifting,  as  was  ftated,  of  quit  rents,  fines  for 
lenewal  of  copyholds,  and  other  cafual  fruits  and  profits, 
the  whole  amounting  to  about  130!  a  year;  the  faid 
Samuel  VamiewaH  occupying  nothing  eife  in  the  parifti. 
On  appeal  to  the  fefiions,  the  juftic-es  confirmed  the  rate, 
fetiingouc  this  fpecial  cafe.  The  order  being  removed  by 
certiorari,  it  was  objected,  that  the  lord  was  not  an  in- 
habitant, nor  were  the  rents  and  profits  of  the  manor 
rateable  under  the  flatute,  being  neither  lands,  houfes, 
tithes,  -> nor  any  of  the  things  recounted   in  the   ftatute. 

;. It  was  argued  in    fupport    of  the    rate,    that  thefe 

words  v/ere  only  put  a?  examples ;  that  the  flatute 
hath  not  determined  what  f,ec ies  of  property  is  or  is  not 
taxable,  but  that  na*;  been  fixed  by  rht  refolu  ions  of  the 
courts;  that  perlonai.  effate  is  taxable,  though  not  men- 
tioned in  the  f\atute  ;  that  the  lord  is,  an  inhaoiiant  in 
this  refpevSl,  or  if  not,  yet  the  flatute  mentions,  *'  in- 
habitants, p^rfons,  vicars,  and  oihei  s  \'aud  the  siuthori- 
ties  were  cited,  where  it  is  faid  to  have  been  dete.minf-d, 

that 
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that  (radefmen  are  rateable  for  their  ftock  in  trade  ;  that  a 
toll  of  a   market  is  taxable  ;    that   ground   rents  are  tax^ 

able,  and  alfo  quit  rent?. On   the  other  hand,  it  was 

oblerved,  that  quit  rents  iflue  cut  of  Lnds,  which  have 
already  been  fully  rated  in  the  hands  of  the  occupier,  and 
therefore  are  not  liable  to  be  rated  again;  that  cafual  pro- 
fits.are  of  the  fame  nature;  they  are  part  of  the  profits 
of  the  land,  which  hath  already  been  fully  rated  ;  that  it 
is  inipoflible  to  be  law,  that>  ground  rents  are  rateable, 
they  are  of  the  nature -of  all  other  referved  rents  on  leafes 
for  years  ;  that  tolls  (ir  rateable)  are  only  fo  becaufe  not 
rated  in  any  other  fhape ;  that  few  mines  are  ever  rated, 
though  exprefsly  named  in  the  ftatute,  becaufc  their  pro- 
fits are  cafual ;  that  if  ground  rents  are  rateable,  this  will 
equally  extend   to    all  other  rents  whatever,  which  is    a 

matter  of  the  utmofl  importance. By  lord  Mansfield: 

The  authorities  that  have  been  cited  are  only  fcraps  and 
ftrange  ftufF.  And  he  delivered  the  refolution  of  the 
coiirt,  that  the  rents  and  cafual  profits  of  the  manor  are 
not  rateable  to  the  poor ;  which  he  faid  was  fo  clear, 
that  there  was  no  need  to  enter  into  reafonings  about 
it :  And  fo  far  as  appeared  to  the  court,  fuch  rents  and 
profits  had  never  been  attempted  to  be  rated  before; 
and  there  is  no  colour  for  the  attempt  no-A*,  after  more 
than  a  century  and  an  half  fince  the  making  of  the  a£t 
UDon  which  it  is  grounded.  Bur,  Mamf,  991.  Black, 
Rep.  212. 

Of  every  occupier'^  The  farmer  or  occupier  (hall  pay  this  The  farmer  and 
tax,  and  not  the  landlord,  who  is  never  to  be  taxed  for  ?°' *'?'^  ^^"''I""^ 
his  rent ;  for  then  the  landlord  would  pay  twice.     Dalt, 

And  the  reafon  why  the  occupier  is  to  be  fo  charged  is, 
that  the  poor  rate  is  not  a  charge  upon  the  land,  but  upon 
the  occupier  in  refpedl  of  the  land.  Fiiz-Gib.  297.  Cafe 
and  Stephens. 

M.  \i  G.  Theed  and  Starkcy.  The  leflbr  covenants 
with  the  leflee,  to  pay  all  taxes  on  the  lands  demifed.  The 
lefTee  brought  an  action  of  covenant,  and  aiugned  for 
breach  the  not  paving  of  the  rates  to  church  and  poor. 
Upon  demurrer  it  was  objed^ed,  that  ihofe  rates  are  per- 
fonal  charges,  and  not  on  the  land  :  And  for  that  reafon 
the  defendant  had  judgment.     8  Aiod.  314. 

Occupier  of  lands,    houfes']     E.   i  An.     By  Holt  Ch.  J.  Hofplrais  hs^ 
Hofpital  lands  are  char^;eable  to  the  poor,  as  well  as  others;  tar  rateabit, 
for  no  man,  by  appropria'ing  his  lands  to  an  hofpital,  can 
R  r  3  difcharge 
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difcharc^e  or  exempt  them  from  taxes  to  which  they  were 
fubje(5l  before,  and  throw  a  greater  burden  upon  his  neigh- 
bours.    2  Salk.  527. 

But  v.ith  refpeft  to  the  hofpital  itfelf,  it  was  determined, 
in  the  cafe  cf  St.  Luke's  hofpital  for  lunatics,  M.  i  G.  3. 
ti.at  fuch  hofpitals  are  exem;.:ed,  excepting  only  thole 
parts  of  them  which  ar^  inhabited  by  the  officers  belong- 
ing to  the  hofpital ;  as  the  chaplain,  phyfician,  and  the 
like,  in  Chelfea  hofpital ;  and  thefe  apartments  are  to  be 
rated  as  fingle  tenements,  of  which  the  faid  officers  are  the 
occupiers.  The  reafon  why  the  apartments  of  the  fick.  or 
niad  perfons  in  the  prefent  cafe  are  not  to  be  rated  is,  that 
there  are  no  perfons  who  can  be  faid  to  be  the  occupiers  of 
them.  For  it  would  be  abfurd  to  call  the  poor  objects 
fo  with  refpedt  to  this  purpofe  ;  and  the  lefl'ees  of  the  hof- 
pital in  truft  for  the  charitable  purpofes  to  which  it  is  ap- 
plied, cannot  with  any  propriety  be  confidered  as  the 
occupiers  of  it;  nor,  laftly,  can  the  fervants  of  the  hofpital, 
wlio  attend  there  for  their  livelihood  :  And  no  other  per- 
fons (faid  lord  Mansfield)  can  with  any  (hadow  of  reafon 
be  confidered  as  the  occupiers  thereof.  Bur.  Man^f.  1053. 
Black.  Rep.   249. 

T,  g  G.  3.  A',  and  the  inhabitants  of  St.  Bartholomew's 
the  Lejs,  The  mayor  and  commonalty  of  the  city  of  London^ 
governors  of  St.BartholonieiCs  hofpital,  pulled  down  feveral 
old  houfes  belonging  to  the  hofpital,  the  tenants  whereof 
had  been  ufually  aiTefled  to  the  poor  rare,  and  on  the  fite 
of  the  faid  ancient  houfes  erecled  feveral  piles  of  building 
for  the  ufe  of  the  faid  hofpital,  and  inclofed  an  area  within 
the  fame  for  the  benefit  of  the  patients.  The  parifh  officers 
afleiTed  the  mayor  and  commonalty  to  the  poor  rate  in 
refpecl  of  the  premifies.  The  quefi^ion  was.  Whether  the 
governors  of  the  hofpital  are  rateable  to  the  poor  in  refpeift 
of  the  buildings  and  area  abovementioned  ? — By  lord  Manf- 
field :  The  poor  rate  mud  be  charged  upon  the  occupiers, 
Jn  the""  cafe  of  St.  Luke's  hofpital,  and  of  Chelfea  hofpital, 
the  officers  were  rated  a?  occupiers.  The  corporation  arc 
not  in  fadl  occupiers  :  The  poor  are  occupiers,  but  they 
are  not  rateable  :  The  general  rule  muft  be  followed  : 
That  rule  i?,  That  you  muft  find  an  occupier  to  be  rated. 
The  poor  people  cannot  be  rated  at  all.  The  fervants 
cannot  be  rated  as  occupiers,  nor  can  the  corporation  be 
charged  as  occupiers.  Burr.  Mjmf.  2435. 
TViemaPer  and  T.  1^  G.  3.  K.  and  Gardner.  'l"he  malier  and  fellows 
l^""'^*'"'^"''  o(  Ci/tharir.e  Hall  ]n  Cambridge  purchafed  feveral  houfes  in 
b.-l/acTruoV  the  parifh  ct  St.  Botolph^  and  pulled  them  down,  and 
fcion.  amongit  other  particulars  conyertgd  pait  of  the  ground  on 

"^  which 
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which  the  faid  houfes  had  flood  into  an  area,  and  planted 
the  fame  with  trees  for  ornament.  The  parifh  afTcfTed 
them  for  the  fame  to  the  poor  rate.  The  queftion  was. 
Whether  the  mafter  and  feliows,  -being  a  body  corporate, 

are  hable  to  be  rated  ? In  fupport  of  the  rate  it  was  ar. 

gued,  that  corporations  having  lands  may  be  rated,  and 
are  to  be  confidered  as  inkabitants  in  refpe<5t  of  fuch  lands. 
Lord  Coke  (z  Inji.  703.  j  in  his  expofxtion  of  the  ftatute  of 
22  H.  8.  c.  5.  for  the  repair  of  ^r;^^^f,  commenting  upon 
the  word  inhabitants^  with  refpedt  to  what  perfons  are  in- 
cluded under  that  defcripiion,  fays,  every  corporation  and 
body  policiclc  having  lands  which  they  pofTefs  and  have  in 
their  own  hands,  are  inhabitants  within  the  purview  of  the 
faid  ftatute.  And  in  the  cafe  of  Thur afield  and  Jones 
(l  'Jones  187.)  the  court  held,  that  the  maiter  and  wardens 
of  the  company  of  wax-chandlers  were  chargeable  to  the 
repairs  of  the  church  in  refpc^l  of  their  corporate  lands. 
And  no  reafon  can  be  given  why  they  are  not  equally  fo 
under  the  ftatute  of  43  £//z.  for  the  relief  of  the  poor.— • 
Againft  the  rate  it  v/as  infifted,  that  corporations  are  not 
rateable,  becaufe  the  remedy  of  imprifonment,  upon  failuie 
of  diftrefs,  is  impofTible  ;  and  the  remedy  by  diftrefs  alone 
is  inadequate.  The  cafe  of  St.  Luke's  hofpital  fhews,  that 
notning  can  be  rated  v.'hich  duth  not  yield  a  profit.  The 
advantages  gained  by  this  area  are  jufl  like  thofe  which  are 
gained  by  St.  Bartholomew'^  hofpital  by  their  area.  But 
with  regard  to  the projit  accruing  from  it,  the  fubjedt  mat- 
ter excludes  the  poflibility  of  rating  ir :  for  nothing  is 
more  apparent,  than  that  where  property  is  the  fubjedt  uf  a 
rate,  the  value  of  it  muft  be  certain,  becaufe  the  mcafure 
of  the  profit  is  the  meafure  of  the  rate.  But  here,  nothing 
is  or  can  be  received,  and  therefore  there  can  be  nothing 

to  pay. By  lord  Mansfield:  The  quefiion  is.   Whether 

in  law  a  corporation  may  be  confidered  as  occupiers  or  in^ 
habitants?  By  the  ftatute  of  Ellz,  all  lands  and  all  real 
property  are  rateable  to  the  poor;  and  muff  have  occupiers 
and  inhabitants,  in  refpe£t  of  taxation  :  therefore  if  a  man 
has  no  tenant,  and  is  feifed  of  lands  in  fee,  he  is  faid  to 
occupy  them  himfelf,  or  by  his  bailiff"  or  agent.  No  cafe 
hath  been  inftanced  to  (hew,  that  a  corporation  is  exempted 
from  this  tax;  and  I  can  find  no  authority  in  law  whicii 
fays  they  cannot  be  rated.  And  the  authorities  v/hich 
have  been  cited  tend  to  prove,  that  corporations  are  rate- 
able both  as  inhabitants  and  as  occupiers  ;  if  they  are  liable 
in  refpec^  of  the  repairs  of  bridges  and  of  churches,  they 
are  equally  fo  by  the  ftatute  of  Elizabeth  in  rcfped^  of  the 
fgar.     As  10  iheoiher  objedion,  that  this  area  yields  no 

R  r  ^  profit. 
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profit,  and  therefore  ought  not  to  be  rated,  the  anfwer 
is,  that  the  value  is  in  the  judgment  of  the  afleflbrs ;  and 
if  the  college  think  themfelves  over-rated,  they  have  their 

remedy  by  appeal. Mr.  ju (lice  AJlon:  I  have  no  idea 

but  that  the  corporation  may  be  occupiers  ;  and  as  to  the 
remedy  of  levying  a  duty  upon  a  corporation,  the  books  all 
agree  that  it  can  be  levied,  tho'  they  differ  in  the  mode. 
Sheppard  in  his  treatife  upon  corporations  fays,  "If  a  fum 
*'  of  money  be  to  be  levied  upon  a  corporation,  it  may  be 
*'  levied  upon  the  mayor  or  chief  magiftrate,  or  upon  any 
"  perfon  being  a  member  of  the  corporation."  But  in 
the  cafe  of  the  city  of  L'-jtidon  concerning  the  duty  of 
water-baila^e  (1  Ventr.  351.)  it  is  different,  and  is  thus, 
"  Note,  it  was  faid  that  for  a  duty  or  charge  upon  a  cor- 
"  poration  every  particular  member  thereof  is  not  liable  ; 
*'  but  procefs  ought  to  go  in  their  public  capacity.'*  And 
this  is  the  right  law".  In  the  cafe  of  Thursfield  and  Jonc; 
(Skin.  27.)  the  corporation  were  cited,  not  by  their  pro- 
per names,  but  in  tiieir  politick  capacity  :  and  the  court 
faid,  *'  If  the  company  had  neither  land  nor  goods,  there 
*'  was  no  way  to  make  them  appear ;  but  if  they  flood 
"  out,  they  muft  lie  by  the  heels  in  their  natural  capa- 
'*'  city."  Therefore  the  idea  that  a  corporation  is  not 
liable  to  be  rated  or  amenable  by  procefs  in  refpedf:  of  a 
rate  is  not  well  founded.  Eefides,  by  the  afi  of  17  G.  2. 
c.  38.  the  remedy  of  diRrefs  is  extended  beyond  the  parti- 
cular parifh,  into  oiher  precinfts,  and  even  into  other 
counties.     So  that  their  property  is  anfwerable,  tho'  they 

cannot  perfonally  be  puniihed. The  other  two  juftices 

concurred,  that  the  maftcr  and  fellovvs,  as  a  corporation, 
were  liable  to  be  rated.  Coivper.  79. 
Tberang'rof  T.  26  G.  3.  L.  Butev.  Grindali  21x6  another.  This 
a  rny.w  p?.rk,  cgufe  v/as  tried  at  the  aflizes  in  Surrey  before  Gould  J. 
When  the  jury  found  a  fpecial  verdi£l  which  (fated  inter 
alia  that  L.  jJute  was  duly  appointed  ranger  of  New  P(7rk 
near  PJchtr.ond'^  and  had  granted  to  him  the  cuflody  of  the 
houfe?,  lodges,  &c.  and  alfo  the  heihage^.  and  pannage  of 
the  faid  park.  That  fome  part  of  the  park  is  inclofcd 
lands,  fome  part  thereof  meadow,  and  fome  part  arable 
land  and  fov/n  with  corn,  rye-grafs  and  clover,  in  the 
ordinary  courfe  of  huibandry  :  That  the  meadow  has 
been  alv.'ays  mowed  and  the  hay  thereon  made  by  perfons 
paid  by  the  king,  who  alfo  found  the  hay-feed;  that  66 
loads  of  hay  when  made  has  been  always  carried  by  the 
king's  waggons  into  the  park  f&r  the  deer,  and  the  over- 
plus was  Itacked  up  for  the  ufe  of  the  king's  horfes,  and 
the  ranger's  horfes,  and  eat  by  them,  but  never  any  fold  : 

Thit 
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That  when  the  arable  land  was  Town  with  corn,  the  ran- 
ger found  the  feed  ;  and  when  with  rye-grafs  or  clover, 
the  king  found  the  feed  ;  and  was  manured,  plowed,  and 
fov/n  by  the  king's  fcrvants  and  horfes,  and  reaped  by  the 
ranger,  and  fold  for  his  benefit,  and  the  king  had  no  part; 
that  the  ftraw  was  ufed  for  thatching  the  hay  ricks,  and 
by  the  king's  cart  horfes.  That  the  profits  arifing  to  the 
ranger  from  the  faid  lands  are  worth  loolayear;  but 
the  herbage  and  pannage  of  the  park  have  yiehied  no  pro- 
fit to  the  ranger. By  L.   Mansfield :  The  queftion  is, 

Whether  the  plaintiff  is  rateable  at  all?  Not  lor  how  much 
or  in  what  proportion:  It  is  clear  he  is  not  rateable  for  the 
herbage  and  pannage  becaufe  they  yield  no  profit ;  bdt  there 
is  a  parcel  of  land  inclofed  which  he  fows,  and  afterwards 
reaps  the  corn,  from  to  the  amount  of  lOO  1  a  year  ;  there- 
fore he  is  occupier ;  and  quo  minine  occupier  can  make  no 

difference  whether  by  gift  or  for  wages. Buller  J.  It 

is  immaterial  what  intereft  the  occupier  has  in  the  lands, 
whether  he  holds  as  tenant  at  will,  or  any  other  tenure  : 
It  is  not  necefTary  to  inquire  into  the  occupier's  title.  Caf. 
by  Durnf.  and  Eaft.  33S. 

H,   17  G.   3.     Old  IVindfor  zw^  Mathews.     The  court  T'he  royal  ps- 
of   quarter   feffions   for  the  county   of  Berks,  on  appeal,  l^'^^^YJ  "^''u. 
confirm  a  rate,  by  which  Samuel  Mathezus  was  aileiled  to-  p^o'.    Screams 
wards  the  relief  of  the  poor  of  the  parifh  of  Old  IVindJor,  occupying  fepa- 
in  that  county,  and  ftate  the  following  cafe  :  "'*=!>'  ^-^''^J'^d 

1  hat  t»ie  appellant  ciamuel  Mathnvs  is  rated  for  a  they  pay  for 
keeper's  lodje  and  two  acres  of  land,  fituate  in  Z/^^^/'ir  f^eni  by  rent  or 
Great  P ark  ~\n  the  faid  parifh  of  Old  Windfor^^  and  that  i*!;;';^'"'  "" 
the  faid  great  park  with  all  the  lodgings  thereto  is  the  pro- 
perty of  his  majef^y  ;  and  that  by  his  letters  patent,  bear- 
ing date  the  nth  day  of  "July  In  the  fixth  year  of  his 
reign,  his  faid  majefly  gave  and  granted  the  office  of  ran- 
ger or  keeper  of  his  faid  park,  v/ith  all  the  lands,  grounds, 
and  foil  within  the  fame  lodges  and  privileges  thereto  be- 
longing, to  his  brother,  prince  Henry  Frederick^  or  his 
affigns  during  his  majefly's  pleafure;  who  by  virtue  of  fuch 
office  occupies  the  great  lodge  and  park,  and  appoints  the 
other  keepers  thereof:  And  that  the  faid  Mathews  the  ap- 
pellant is  one  of  the  keepers  of  the  faid  park,  appointed 
by  his  royal  highnefs  during  pleafure  ;  and  that  the  faid 
appellant,  by  virtue  of  his  office,  occupies  the  faid  lodge, 
and  the  faid  two  acres  of  land,  for  which  he  is  {0  rated  ;  ' 
and  that  the  lodges  and  park  have  not  been  rated  to  the 
relief  of  the  poor  till  about  two  years  ago.  That  J:-hn 
'johnjon^  another  keeper  and  occupier  of  one  of  the  lodges 
in  the  faid  park,  and  within  the  faid  parilhj  having  been 
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rated  about   two  years  for  his  faid    lodge,    and   havfno' 
refufed  to  pay  the  rjte,  a  warrant  of  diftrefs  was  iffued, 
bearing  date  the  27th  day  of  November  lalt   part,  and  in 
confequencc  thereof  a  diftrefs   was  made,  and   his  goods 
f€vW  in  the  regular  courfe  of  law,  and  the  overplus  return- 
ed to  him  ;  againll  which  proceeding  he  has  not  appealed. 
And  it  further  appearing  tliat  his   majefty  is  rated  to  the 
poor's  rate,  for  the  views  in  the  parifli  of  New  Wi/idfor -y 
and   that   the   fame  is  paid  by  the  mafter  of  the  horfe  for 
his  majefty;  and  that  his  faid  maj^ny  is  rated  for  the  mews 
in  the  parifh  of  Saint  Alartin  in  the  city  of  Wejitnhijitr  : 
That  Richard  Biggs,  who  is  clerk  of  the  works  at  Nezw 
JFindJor,  and  occupies  a  houfe  there  belonging  to  his  ma- 
Jefty  by  virtue  of  that  office,  has  for  many  years  been 
rated  and  pays  to  the  poor  rate  of  New  IVindfor  for  the 
f^me.     That  the  occupiers   of  a  houfe  in  the  parifh  of 
New  IVlndjor  belonging  to   the  crown,  and   at  prefent  in 
the  occupation  of  Robert  Blunt  cfquire,  have  been   rated 
and  have  paid  to  the  poor  rate  of  the  faid  parifh  for  twenty 
years  paft,  and   that  Thomas  Tilfiey^  an  officer  under   tlie 
crown  at  Nevj  IVindfor,  and  occupier,   by  virtue  of  his 
office,   of  a  houfe  on  the  CaJlU.  Hill  belonging  to   the 
crown,  and  within  the  I'aid  parifh  of  New  IVindfor^  has 
for  many  years  been  rated  and  has  paid  for  the  faid  houfe 
to  the  poor  rates ;  and  that  Jilfey^  predecefTor  in  the  faid 
office  was  alfo  rated  and  paid  to  the  poor  rates  there  for 
the  faid  houfe  :  That  the  following  officers  or  fervants  of 
the  crown  at  Hampton  Court  in  the  parifh  of  Hampton,  in 
the  county  of  Middlej'tx,  who  are  occupiers,  by  virtue  of 
their  refpedive  offices,  of  houfes  and  lands  there,  belong- 
in»  to  the  crown,  have  been  regularly   rated,  and  have 
paid  to  the  poor  rates  of  the  faid  parifli  of  Hampton,  parti- 
cularly   Mrs.  Alffytiy    wardrobe  ket  per  at  Hampton  Court 
aforefaid,  for  a  meadow  belonging  to  her  apartment  in  the 
royal  palace,  and  atmexed  thereto  :   Mr.  Rice,  clerk  of  the 
board   of  works,  for  the  houfe  he  occupies  there  ;    Mr. 
Sbaw  and  Mr.  Snape,  farriers  to  his  majefly,  for  the  eflates 
in   their  occupation  ;  Sir   IVilliam  Chamber Sy  comptroller 
of  the  board  of  works,  for  his   houfe  which  he  occupies 
by  virtue  of  his  office  :  That  lord  I'Jorth  is  rated  for  BuJJjy 
park  and   lodge,  belonging  to  the  crown,  fituated  in  the 
faid  patifn  of  Hampton,  which  he  occupies  in  right  of  his 
vvife,  who  is  ranger  of  the  faid  park  ;  and  that  the  rates 
have  been  regularly  paid  for  the  fame,  both  by  him  and 
by  the  lat^  lord  Halifax,  when  ranger  of  the  faid  pajrk  ; 
and  that  general  Hodgfon,  who  is  occupier  of  New  Lodge^ 
and  certain  land  thereto  annexed  in  lyindfor  Foreji^  in  the 
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parifh  of  Bray,  the  faid  lodge  and  lands  being  the  property 
of  the  crown,  has  been  rated  and  paid  to  the  poor  rates  of 
Bray  parifh,  for  the  faid  lodge  and  lands :  And  it  likewife 
further  appearing,  that  many  fervants  liave  gained  their 
fettlements  in  Old  TVindf.r  parifh,  by  their  fervice  at  the 
appellant's  lodge,  and  the  other  lodges  ;  many  of  whom 
with  their  families  have  been  and  are  chargeable  to  the 
aforefaid  parifli  of  OldlVindJor\  and  that  the  parifh  officers 
have  lately  paid  22!  and  upwards  on  account  of  a  pauper 
who  gained  her  fettlement  by  fervice  with  Mr.  Fairfax^ 
the  perfon  who  iinmediately  preceded  Samuel  Mathews,  the 
appellant,  in  the  occupation  of  the  lodge  for  which  the 
appellant  is  now  rated  ;  it  is  ordered,  l3c. 

Dunning  and  Douglas  fhewed  caufe  in  fupport  of  the 
rate  j  and  faid,  'Ihat  though  the  cafe  was  not  intended  to 
involve  the  queftion,  whether  lands  in  the  a£lual  occupu- 
tion  of  the  c/own  were  rateable,  yet  it  had  found  even 
that,  liut,  be  this  as  it  might,  the  property  of  the  crown 
in  the  occupation  of  a  fubjecl  was  clearly  rateable  [Held, 
that  where  the  fcite  of  a  palace  is  denifed  to  a  fubjedt  for 
a  certain  permanent  intereft,  the  grantees,  that  occupy  it, 
are  rateable  to  the  poor.  The  duke  of  Portland  v.  the  pa- 
rifh officers  of  St.  jVIarparet  JVeJlmwHer  at  riijl  prius,  after 
H,  -^2  ^'  ^-  Wynne's  analyji,  of  the  lav/  concerning  the 
parochial  provifion  fur  the  poor.  1767.  f.  60.],  and  that 
at  all  events  thefe  under  keepers,  who  were  mafters  of 
families  that  fubjecied  the  parifh  to  heavy  burthens,  not 
only  ought  in  rcafon  to  contribute,  but  were  alfo  as  cccu- 
piers  clearly  liable  under  the  ftat.  43  Eii%,  c.  2.  That 
this  cafe  is  ftronger  than  that  of  Eyre  v.  Smallpace  &  ah 
E.  23  G.  2.  1750.  Chclfca  h'jfpital  c'w^A  in  2  Burr,  Rep, 
fol.  1064.  M.  1  G.  3.  1760.  Fide2\(o  i  Black.  Rep.  249. 
The  King  V.  the  inhabitanis  of  St.  Luke's  hofpiial ;  where 
the  court  flated.  That  the  officers  of  Chclfea  hojpital  were 
charged,  as  having  feparate  and  diftinct  apartmerds.^  which 
zxQ.  onjidered  z.^  their  dwelling  houfes,  and  in  which  theyr 
and  their  families  refidcd  :  And  that  the  appellant  and  all 
other  holders  of  thofe  lands  ha;'e  always  paid  to  the  land- 
tax. 

Wallace,  Bearcrcft  and  Hunter  H.  who  had  obtained 
the  rule  to  qua{h  this  rate,  on  the  ground  that  this  lodge 
and  clofe  were  r'y\l  frefl  landy  and  as  fuch  exempt  from 
the  poor's  rate,  now  deierted  this  ground  ;  and  Wallace 
contended  that  the  appellant  was  not  an  occupic;r  within 
the  ftatute,  the  keepers  beinsr  by  their  appointment  merely 
fervants  during  ple;ifuie,  and  liable  at  a  moment's  warning 
to  be  difniifled  j  that  fuch  perfons  cculd  have  no  right  or 
13  intereft 
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intereft  of  their  own,  and  could  only  beconfidered  in  the 
light  of  door-keepers  or  porters,  at  the  lodge-gate  of  a 
nobleman's  park  j  and  that  of  courfe  their  niafter  ought  to 
have  been  rated. 

Lord  Mansfield.  You  (hift  your  ground.  The  true 
queftion  to  be  tried  is,  Whether  this  property  is  rateable  ? 
And  you  chufe  to  argue,  Whether  this  man  is  the  occupier  ? 
The  roya!  palaces  are  not  liable  ;  neither  have  they  ever 
been  rated.  As  to  the  mews  in  St.  Alanines  parifli,  that 
part  of  it  only  is  rated,  which  was  taken  in  of  late  years, 
and  was  before  that  time  ground  belonging  to  fome  adja- 
jacent  parifh.  So  in  the  cafe  of  Catharine  Hall^  Cam- 
bridge^  which  though  extraparochial,  as  moft  of  the  old 
colleges  are,  was  holden  liable  for  lands  newly  taken  in. 
Rex\,  Gardner^  Trin.  14  G.  3.  1774.  Cowp.  79.  But, 
23  to  the  point  made  before  the  court,  it  is  clear,  that 
when  a  fervant  occupies  a  houfe  and  two  acres  of  land, 
whether  he  pays  for  them  by  a  rent,  or  by  fervite,  it 
can  make  no  difference  as  to  his  being  rated  :  he  is  equally 
liable.  . 

Becrcrcfi  now  infifled,  That  the  fpecial  cafe  was  con- 
tradi£lory  ;  as  it  found,  that  the  duke,  as  ranger,  was  oc- 
cupier of  the  whole,  and  slfn  that  the  appellant,  as  keeper, 
was  occupier  of  pait ;  and  therefore  that  the  duke,  if  the 
firft  finding  prevailed  in  the  opinion  of  the  court,  could 
only  be  rateable. 

But  this  objection,  as  it  went  only  to  an  amendment, 
was  difregarced  ;  and  Jjlcn,  JVilles,  and  JJhhurJ}^  juftices, 
concurring,  the  rule  was  difcharged.  and  the  order  of  fef- 
fions  confirming  the  rate,  affirmed.     Cal.  Caf.  i. 

Tithes']  H.  4  G.  K,  and  Turner.  The  defendant  being 
afilffed  towards-  the  poor  rate  for  his  tithes  as  vicar,  ap- 
pealed to  the  ft-ffions,  where  he  is  abfoluteiy  difcharged. 
But  by  the  court:  As  vicar  he  is  chargeable  by  the  43 
El.  and  the  fefiions  hath  only  power  to  moderate,  but 
not  difcharge.  And  the  order  of  fefiions  was  quafhed. 
<iVr.  77. 

And  a  parfon  who  lets  to  each  pariihioner  his  own 
tithes,  is  properly  the  occupier,  and  ought  to  be  rated. 
16  Finer.  427. 

But  if  a  parfon  makes  a  leafe  of  the  tithes  to  one  per- 
fon,  who  afterwards  lets  the  fame  to  each  parifiiioncr, 
there  the  lefle^  is  the  occupier,  and  ought  to  be  taxed.  So 
if  a  man  has  a  wood,  or  Itanding  corn,  and  felis  the  fame 
Handing;  the  vendor  is  the  occupier,  and  Ihall  be  taxed. 
^  Mod.  bi. 

T.  8 
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T*.  8  G.  K.  and  the  inhabitants  of  Lambeth,  The  par- 
fon  lets  his  tithes  to  farm  i  and  the  farmer  agrees  with  the 
tenant  of  the  land,  that  in  confideration  of  his  paying  fo 
much,  he  fhall  retain  the  tithe,  and  gather  in  the  whole 
crop  without  dividing:  and  which  of  the  two  is  chargeable 
to  the  poor  rate,  as  occupier  of  the  tithes,  was  the  quef- 
tion.  And  the  feflions  di (charge  the  lefTee  of  the  parlbn, 
and  tax  the  tenant  of  the  land.  But  by  the  court:  The 
order  muft  bequaflied.  The  farmer  of  the  tithes  is  prima 
facie  liable  to  the  poor  rate,  and  therefore,  unlefs  he  can 
throw  that  charge  over  upon  another,  the  tax  muft  be  made 
upon  him.  The  tenant  of  the  land  in  this  cafe  can  never 
be  faid  to  be  the  occupier  of  the  tithes  ;  for  he  is  either  a 
perfon  who  buys  the  tithes,  or  elfe  he  is  to  be  taken  as 
only  excufed  from  paying  any;  and  nobody  can  fay,  but 
that  though  the  parfon  thinks  fit  to  excufe  a  parishioner,  he 
will  ftill  remain  in  point  of  lav/  the  occupier  of  the  tithes. 
This  agreement  being  only  by  parol,  cannot  enure  as  an 
under  leafe  of  a  thing  that  lies  only  in  grant.  Suppofe  it 
was  the  cafe  of  underwoods,  which  are  fold  ftanding,  and 
the  vendee  grubs  them  up ;  can  it  be  imagined,  that  makes 
him  the  occupier ;  or  fuppofe  the  tenant  fells  the  whole 
crop  fianding,  will  toat  make  him  Iq^^  the  occupier  of  the 
land  ?  if  it  Ihould,  it  would  be  impoflible  for  the  officers 
of  the  parifh  to  know  whom  to  charge.  We  muft  lake 
this  tenant  of  the  land  to  be  like  any  other  buyer  of  the 
tithes,  fince  he  has  no  more  title  to  them  than  any  ftran^er 
whatfoever ;  and  when  the  parfon  or  his  farmer  tfceives 
a  fum  of  money  in  lieu  of  tithe,  that  is  in  law  a  receipt  of 
the  tithe  ;  with  this  only  difference,  that  it  is  not  tithe  in 
kind.  In  the  cafe  of  a  compofition  (as  this  is)  or  a  tnodus^ 
it  was  never  thoutiht  but  that  the  parfon  was  chargeable  as 
occupier  of  the  tithe  :  therefore  there  being  no  colour  to 
charge  the  tenant  of  the  land,  the  order  of  feflions  muft  be 
quafhed.     Str.  525. 

Coal  mines  or  faleahle  underwoods']  That  is,  proportioning 
them  to  ari  annua!  beiufit.     Dalt.  165. 

In  the  cafe  of  the  Governor  and  company  for  fmelting 
dnvn  lead  againft  Richardfon  and  others,  M.  3  G.  3.  a 
point  was  referved  before  Mr.  juftice  Bat'.^ur/i  at  Carllfle 
aflizes  i/ij,  which  was  thus:  The  defendant  had  di(- 
tramed  for  the  poor  rate  aflclTed  on  the  occupiers  of  the 
lead  mines  lying  in  the  parifh  of  Jljlon  ^  upon  which  they 
brought  this  adion.  The  cafe  ftates,  that  the  plaintiffs 
were  lefTees  from  Gre-enwicb  hofpital ;  that  they  worked  the 
mine,  but  did  not  live  in  the  parifh  of /J'^/jw ;  that  the 
16  profits 
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profits  of  the  hofpital  that  year  amounted  to  igool,  but 
thofe  to  the  plairuifrs,  the  leflees,  were  quire  precarious 
and  uncertain,  and  that  fome  years  they  gained  nothing; 
ttjat  no  lead  mines  had  ever  been  aiTefTed,  except  in  an  in- 

ftance  or  two  fince  making  this  diftrefs. By  lord  Manf" 

field  chief  juftice:  The  queftion  is  no  more  than  this; 
Whether  a  leiTee  of  lead  mines,  whereon  no  rent  is  re- 
ferved,  other  than  a  certain  proportion  of  the  ore  to  be 
raifed,  is  rateable  to  the  poor  under  the  43  Eaz.  Now 
nothing  can  be  clearer,  than  that  thefe  mines  are  not 
within  the  letter  of  the  fiatute  ;  for  the  legiflature  could 
never  intend  by  the  word  ccal  mines  to  comprehend  other 
fpecies  of  mines.  If  they  had  meant  to  include  them, 
they  would  either  have  enumerated  them,  or  ufed  the  ge- 
neral word  7nines.  So  that  the  exprefiion  coal  inines  ex- 
prefsly  excludes  mines  of  any  other  fort,  as  much  as  if 
they  had  been  excepted.  And  there  was  a  very  good 
ground  of  exempting  them  ;  as  from  the  nature  of  work- 
ing them  they  are  liable  to  more  hazard  and  expence  than 
coal  mines  are.  And  at  that  time,  all  copper,  lead,  and 
tin  mines,  in  Derbyjhire,  Cornwall^  and  Mendip  in  Somer- 
fetjhire  (which  are  the  only  counties  where  works  of  that 
kind  were  then  eftabliflied)  were  governed  by  particular 
laws ;  whereby  any  ftranger  conforming  to  the  ceremonies 
thereby  required  was  at  liberty  to  work  thofe  mines,  with- 
out any  reward  to  the  owner  of  the  foil.  And  as  all  thefe 
undertakings  were  attended  with  infinite  hazard  and  ex- 
pence,  and  often  ruined  the  projectors ;  it  is  no  improbable 
conjedure,  that  the  legiflature  meant  for  this  reafon,  and 
in  order  to  encourage  them  to  proceed  in  undertakings  of 
this  publick  utility,  to  exempt  them  from  any  other  burden 
or  impofition  than  thofe  that  the  miners  law  had  impofed. 
Indeed  if  a  man  has  taken  a  leafe  of  land,  with  privilegt?  to 
dig  for  mines,  he  may  be  rated  for  the  land  :  But  that  is 
not  the  prefent  cafe.  And  where  the  legiflature  have  not 
impofed  a  t^x,  this  court  cannot  do  it  by  conftrudion. 
For  example,  the  ftes  of  a  phyfician  or  lawyer  are  not 
made  liable  by -the  act,  and  therefore  cannot  be  rated. 
Upon  the  whole,  as  here  might  be  a  very  good  reafon  for 
not  making  thefe  mines  liable,  which  is  fortified  by  ufage, 
and    they  are  not  within  the  letter  of  the  a£f,  I  am  clear 

they  are  not  rateable. Mr.  juftice  Denilon  was  of  the 

fame  opinion By  Mr.  juftice  IVihnot :  There  is  a  ma- 
te.ial  difference  between  coals  and  other  mineral  works. 
Coals  are  eaHly  found  ;  but  a  vaft  deal  of  time  and  money 
is  often  fpent  in  difcovering  other  mines.  T  he  legiflature 
therefore  confidered  hew  dangerous  it  would  be  to  dif* 
'  courage 
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courage  thefe  kinds  of  adventurers,  by  fubje(5llng  them  to 
a  tax.  Another  thing  which  convinces  me  that  the  legif- 
lature  meant  only  to  include  coal  mines  i?,  that  in  the  fta- 
tuteof3i  EL  c.  7.  concerning  cottages,  they  have  ufed 
the  words  ccal  mines  and  all  other  mineral  woyhs ;  which 
plainly  fliews,  they  never  underftood  that  cosl  mines  would 
comprehend  other  Torts  of  mines.  Burr.  Mansf,  i^^u 
Bluk.  Rep.  349. 

E.  ibG.  3.  Rawh  and  Gel's.  The  phint'iW Rjiv/s  was 
leflee  under  the  crown  of  all  lead  mines  wiih  their  appurte- 
nances, within  the  foak  and  wapentake  of  fVirkfworth^ 
with  the  lot  and  cope  within  the  faid  foak  and  wapentake, 
and  was  afi'efTed  for  the  fame,  as  for  an  eftate  of  500 1  a 
year.  The  duty  of  lot  payable  to  the  plaintiff,  as  leffee  of 
the  crown,  is  the  thirteenth  difh  or  meafure  of  lead  ore, 
got,  drefTed,  and  made  merchantable  at  all  the  lead  mines 
within  the  faid  foak  or  wa^oentake  ;  and  cops  is  fixpence 
for  every  load  or  nine  difhes  of  lead  ore  raifed  at  fuch 
mines.  Thefe  duties  are  paid  to  and  received  by  the 
plaintiff,  without  any  rifk  or  expence  in  working  the 
mine?,  and  in  that  year  wherein  they  were  aiTefTed  amount- 
ed to  the  clear  fum  of  500  I ;  bat  they  are  uncertain,  and 
vary  every  year.  It  was  argued,  that  this  fpecies  of  pro- 
perty is  not  afltflable  to  the  poor ;  and  for  this  were  cited 
the  cafes  of  the  Governor  and  compa>^y  for  /melting  lead 
againft  Richardfon,  and  of  K.  and  Vandcwall.  Unto  which 
it  was  anfwered,  that  both  the  cafes  are  diftinguifhable 
from  the  prefent.  Jn  K.  and  VandeivalU  the  court  held 
the  quit  rents  of  a  manor  were  not  aileffable;  but  the 
ground  of  the  decifion  was,  that  the  land  itfelf  was  before 
aflefled  ;  and  therefore  if  the  lord  were  liable,  it  would  be 
a  double  afleffment.  In  the  other  cafe,  the  mine  itfelf  was 
aflefled,  which  could  not  be,  on  account  of  the  great  un- 
certainty and  hazard  attending  the  adventure.  But  here, 
the  mine  itfelf  is  not  aflefled,  nor  are  the  miners  in  any 
lefpedl  Reeled  :  But  it  is  the  Ihare  of  profit  accruing  to 
the  lord,  which  is  rated  as  incident  to  and  in  refpeit  of  the 
foil,  and  by  way  of  recompence  for  the  injury  done  to  ths 

foil. Lord  Mansf.eld  delivered  the  re-folucion   of  the 

court :  The  poor  rate  is  not  a  tax  on  the  land,  but  a  per- 
fonal  charge  by  reafun  of  the  annual  profits  which  the  leflee 
of  the  crown  receives  out  of  the  land,  and  which  is  not 
charged  at  all  before  to  the  poor.  In  general,  the  farmer 
or  occupier  of  land,  and  not  the  landlord,  is  liable  to  this 
tax.  For  it  arifes  by  reafon  of  the  land  in  the  parifli,  and 
the  landlord  is  never  afleflTed  for  his  rent,  becaufe  that  would 
be  a  double  afl'eflment*  as  his  jeflee  had  paid  before.     Lead 
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mines  are  not  "within  the  flatute  of  43  Ellz.  They  are  in 
themfelves  uncertain,  and  may  prove  unfuccefsful  to  the 
adventurers.  Taxes  therefore  upon  the  adventurers  would 
be  hard,  and  they  are  therefore  excufed.  Biit  he,  who  in 
cafe  they  do.  prove  of  value,  receives  a  ftipulated  benefit 
from  the  profits  or  value  of  them,  is  not  excufable  on  the 
fame  ground;  and  therefore  is  exprefsly  charged  to  the 
land-tax,  as  that  falls  upon  the  landlord.  He  is  alike 
liable  to  the  poor  rate  for  his  vifibie  real  property  in  the 
parifh  ;  tho'  where  the  poor  tax  Is  a  charge  on  the  lefTee, 
the  landlord  doth  not  pay  in  refpect  of  his  rent.  Where 
the  adventurer  or  lefTee  of  the  mine  pays  nothing,  it  is  no 
double  tax  in  any  light ;  becaufe  the  lord  pays,  not  for 
that,  which  the  lefiee  or  adventurer  is  excufed  from  paying 
for ;  but  the  lord  pays  for  his  own.  It  is  not  a  mere  ca- 
fual  profit,  but  an  annual  revenue,  if  any  ;  and  very  dif- 
ferent from  the  cafual  profits  of  a  manor,  which  are  not 
annual ;  for  there  may  be  none  for  years.  But  if  the  mine 
produces  profit  to  the  miner,  the  lord's  fliare  is  certain, 
annual,  and  an  annual  rent  is  paid  for  it  conftantly.  The 
miner  is  obliged  to  pay  certain  proportions  to  the  owner 
of  the  land.  What  reafon  then  is  there  to  exempt  thefe 
proportionable  revenues  ?  It  makes  no  difference  to  the 
adventurer;  it  doth  not  prejudice  or  benefit  him.  But  as 
fuch  obligatory  payment  is  in  refpedl:  of  the  land,  the  land- 
owner ought  not  to  receive  it  clearer  or  neater  than  any 
other  part  of  his  eftate,  when  he  is  at  no  trouble,  expence, 
or  poflihle  rifk.  Therefore  we  are  all  of  opinion,  that 
the  plaintiff  is  liable  to  be  rated  for  this  property.  Cowper. 
451. 

In  the  /aid  parijh']  A  man  having  lands  in  other  parifhes 
than  where  he  lives,  the  fame  being  in  leafe  or  not  in 
leafe,  he  is  to  be  taxed  in  the  parifli  where  he  lives,  ac- 
cording to  his  vifible  eftate  there,  and  not  for  his  lands  cr 
rent  in  another  parifli.     Da/i.  165. 

For  the  taxation  ought  to  be  made  upon  the  inhabitants 
and  occupiers  of  lands  within  the  parifh,  according  to  the 
vifible  eftates  and  poffeflions,  real  and  perfonal,  which  they 
have  and  enjoy  within  the  parifh,  without  regard  to  any 
eftate  which  they  have  elfewhere.     2  Bul/ir,  354. 

And  by  the  17  C  2.  c.  37.  Where  there  (hall  be  any 
difpure  in  what  parifh  or  pbce  improved  waftes,  and  drain- 
ed and  improved  marfh  lands  lie,  and  ought  to  be  rated  ; 
the  occupiers  of  fuch  land?,  or  houfes  built  thereon,  tithes 
arifing  therefrom,  mines  therein,  and  faleable  underwoods, 
Ihall  be  rated  to  the  relief  of  the  poor,  and  to  all  other  pa- 
rifh 
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rifti  rates,  within  fuch  parifli  and  place  which  lies  neareft 
to  fuch  lands ;  and  if  on  application  to  the  officers  of  fuch 
parilh  or  place  to  have  the  fame  aflcffed,  any  difpute  fhall 
arife,  the  juftices  at  the  next  feflions  after  fach  applica- 
tion made,  and  after  notice  given  to  the  officers  of  the  fe- 
veral  parifhes  and  places  adjoining  to  fuch  lands,  and  to 
all  othtrrs  interefted  therein,  may  hear  and  determine  the 
fame  on  the  appeal  of  any  perfon  interefted,  and  may  caufe 
the  fame  to  be  equally  affcfled,  whofe  determination  there- 
in fhall  be  fina).  But  this  fliall  not  determine  the  boun- 
daries of  any  parifli  or  place,  other  than  for  the  purpofe 
of  rating  fuch  lanus  to  the  relief  of  the  poor,  and  other 
parochial  rates,  /l  i,  2. 

The  form  of  the  rate  may  be  to  the  following  efFedl. 
A   N  affejjment  for  the  necejfary  relief  of  the  poor,    and  for 
^   the  other  p'urpofes  in  the  fever  a  I  a£is   of  pariiatnent  men^ 
iioned  relating  to  the  poor,  for  the  parifh  of  ■  in  the 

irtiunty  of  '  7nade  and  affeffed  the day  cf  ■ 

being  the  frfi  rate  at  fixpence  in  the  pound  for  the  prefent 
ysar  ——— 


I.  s.  d, 
030 
009 
O      2      t> 


A.  B.  . 

C,  D.  . 

E.  F.  

And  fo  forth. 

AiTbiTors,  A.  B.  Vi,      I,       A 

on   \  ^-"''^rch  wardens. 

E    F    > 

p'  „*  (  Overfeers  of  the  poor. 

2.  By  the  aforefaid  ftatute  of  the  43.  El.  the  faid  rate  Allowance  of 

and  taxation  {hall  be  made,  with  the  confent  of  twc  ju/iices,^}^^}^^^  '^^  ^^* 

■       .  .     iuiliccs 

one  whereof  is  of  the  quorum,  dwelling  in  or  near  the  parifr 

or  divifion.     f.  i. 

And  this  confent  is  ufually  given,   by  the  juftices  f:gn- 

ing  the  fame,  with  their  allowance  thereupon,  thus: 

■\  yfT"  E  two  cf  his   7n{ijeflys  juflices  of  the  peace  in  and  fcr 

*  the  faid  county,   one  whereof  is  cf  the  quorum,    do 

confent  unto  and  allow  of  this  afjiffment :    IVitnefs  our  hands 

the day  of -^  J.  P. 

K.  P. 

But  this  confent  is  to  be  underftood  of  two  juftices  out 
of  feffions  ;  for  the  Itflions  have  no  original  power  to  or- 
der an  airefTment  to  be  made,  but  only  if  it  come  before 
them  by  way  of  appeal:  for  in  fuch  cale  the  party  would 
be  deprived  of  the  benefit  of  appealing.     L.  Ra\tn.  798. 

Vol.  ii\.  S  f  '  Afld 
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And  if  the  juftices  refufe  to  fjgn  and  allow  the  rat?, 
the  court  of  king's  bench  will  grant  a  mand(.nius  to  com- 
pel them. 

M.  7  G,  K.  and  the  juuices  of  Dorchificr.  A  ynnvdn- 
tnus  iilued  to  the  judicts  to  fign  a  poor  rate  made  by  the 
churchwardens  and  ovenetrs.  Before  the  return  a  mo- 
tion was  made  to  fuperfede  it,  for  fcveral  onjediions  to  the 
fairnefs  of  the  rate  ;  and  that  this  would  be  fpetdier  and 
better  for  the  poor,  than  to  rcferve  the  debate  of  them 
for  a  formal  return.  Buc  by  the  court:  The  two  juffices 
are  ntcefiaiy  to  fign  the  rate  only  by  way  of  form  ;  for  it 
is  the  churchwardens  and  ovcrfeers  that  have  the  power  of 
making  it ;  and  whether  it  be  a  fair  rate  or  not,  is  proper 
for  the  jurifdiition  of  the  fefiions,  and  was  never  in- 
tended for  our  examination.  The y'/y/i^/yl^frtj  being  denied, 
the  juftices  returned,  that  they  could  not  allow  the  rate, 
it  net  being  a  juli:  and  proper  rate  :  and  the  court  having 
before  given  their  opinion  of  this  upon  the  motion,  they 
rcfented  this  ufage  Co  far,  that  they  quaPned  the  return, 
and  ordered  an  attachment  againft  the  jultices,  who  there- 
upon fubmitted,  and  returned  that  they  had  allowed  the 
rate.     Sir.  393, 

7".  7  G.  3.  K,  againft  Echvsrds  and  Sytnonds.     The  de- 
fendants v/ere  juCiices  of  the  peace  for  St.  Ives  in  Corn- 
tvall^  and  had  evaded  the  figning  of  a  poor  rate,  in  obe- 
,    dience  to  a  writ  of  mandatnus^  by  keeping  out  of  the  way, 
fo  as  not  to  he  ferved  with  the  writ ;    and   an  attachment 
was  granted  for  the  contempt.     Black.  R'p.  637. 
Rate  to  be  pub-        3*    '^^^'^   ihurihwa't  dim  and  over  jeers  fna'd  iuuje  puhlick  no- 
Uined.  t'lce  to  he  gvcn  in  the  church,  of  every  rate   -for  relief  of  the 

poo'-,  olhwed  by  the  jufiices,  the  next  Sunday  ofter  fuch  alkiu- 
ttnce  ;  and  no  rate  jhcdl  be  reputed Jujficient  to  be  colUSfed^  till 
flfter  fuch  notice  ^iven.  17  G.  2.  c.  3.  f  i. 
Anypfrfonmay  ^.  jjnd  they  Jhnll  permit  ar,y  inhabitant  to  infpeSJ  fuch  rate 
iiifpea  the  fame.  ^^  all  fesfonable  times ^  paying  I  s  ;  and  foall  give  copies  on  de- 
inand^  hein?  paid  b  d  f.r  every  24  names.  J  7  G.  2.  c.  3. 
f.  2.  " 

jind  if  any  chwchivarden  tr  overfeer  fhall  t:ot  permit  any 
inhabitant  to  injpelt.,  or  refife  to  give  copies  as  aforefaid,  he 
fljall Jcrfeit  20  I  to  the  party  grieveA.   f.  3. 
Appeal  againft         5-   if  <^ny  perjon  Jlmll  be   aggrieved  by  any  affeffment^   or 
jhc  i-ate,  fl)aU  have  any  niafc'inl  chjeclion  to  any  perfons  being  put  in  or 

Uft  out  of  fuch  ajpjfment^  or  to  the  fum  charged  on  anx  per  fori 
or  perfons  therein ;  he  may.,  g'-'^'^^^  reajonnble  notice  to  the 
churckwardens  or  ovtrfeers.,  appeal  to  the  uext  fff^ons  for  the 
coi^niy,  riding,  divifion^  corporcdiov,  or  franc'.-ije  \  but  .f  rca' 

jonabls 
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-  foYiahle  noiue  he  not  glverr,  then  they  J})a!l  adjourn  the  appeal 
to  the  ne^t  quarter  fejjions  after.      ij  (J.  2.  C.  j8.  f.  4. 

So  ih-it  in  thii  cafe,  in  a  town  corp-)iate,  the  appeal 
mu(t  be  to  the  corporation  juuice?.  Whereas,  in  the  cafe 
of  an  order  of  removal  of  a  pauper  from  a  town  corporate, 
the  appeal  miift  be  to  the  feffions  of"  the  county. 

And  on  ail  appeals  frcm  rates,  the  jujilcei  Jhall  amend  the 
fame,  in  Juch  manner  only  as  Jhall  te  ncccjfa'y  for  giving  re- 
lief, loitkout  altering  fuch  rates,  with  rejpeSi  to  other  pcrfons 
nienti'-ned  in  the  fame  ;  but  if  upon  an  appeal  from  ih-  tuh.le 
rate,  it  fhall  be  found  neceffary  to  jet  afde  the  fame,  then  they 
f})all  order  a  new  rate  to  be  made.     id.  f,  6. 

And  the  court  may  award  cojls  to  either  party  as  in  cafes  of 
fettlement  by  the  S  ^  g  IK     id.  f.  4. 

Which  fhail  be  recovered,  according  to  the  faid  ftatute, 
by  indictment,  if  the  party  lives  within  the  jurifdiftion  of 
the  juitices  ;  otherwife,  by  diftrefs,  or  commitment  where 
no  diftrefs  is  to  be  had. 

6.  Tri/e  copies  of  the  rate  fcall  he  entred  in  a  hook,  ly  the  After  app?af, 
churchwardens  and  over feers,  within  14  days  after  all  appeals^ ^^' }°  \^^C 
fiom  fuch  rates  are  determined;    and  they  fhall  atteji  the  fame, 

by  putting  their  names  thereto ',  and  all  fuch  book$  fhall  ie  kept 
by  the  churchivardcns  and  oveifcs  for  the  time  beings  whereto 
all  perfons  liable  to  be  affeffed  may  freely  refort,  and  fhal  be 
delivered  over  from  time  to  time,  to  the  new  churchwardens  and 
cverfeers,  as  Joon  as  they  enter  into  their  offices,  to  be  preferved 
and  produced  at  the  feffions  when  ary  appeal  is  to  be  heard. 
17  G.  2.  c.  38,  f.  13. 

7.  It  fhall  be  lawful  as  well  for  the  prefent  as  fuhfquent  R3tetoheU\if:4 
churchwardens  end  overfeers,  or  any  of  them,  by  warrant  from  ^y  ''i'^'^''* 
any  two  fuch  juji ices ^  one  whereof  is  of  the  quorum,  to  levy  the 

faid  fums,  and  all  arrearages,  of  eveiy  one  that  fhall  refife  to 
contribute  according  us  they  fnall  be  ajjifjed,  by  dijlrcfs  and f ale, 
43  El.  c.  2.  f.  4. 

And  by  the  17  G.  2.  c.  38.  T^he  goods  of  any  pe^fn  af- 
feffed  and  refufing  to  pay,  m.ay  be  levied  by  warrant  of  difhefs^ 
in  any  part  of  the  county  \  and  if  f.jficient  dijlrefs  cannot  be 
found  within  the  county,  on  oath  made  thereof  before  a  jufiice 
of  any  other  county  (which  oath  /}}all  be  certified  in  the  iftf'- 
rant)  the  goods  may  be  levied  in  fuch  ether  county  or  precinSf, 
bv  virtue  of  juch  warrant  and  certificate  ;  and  if  any  perfon 
fjjall  he  aggrieved  by  juch  difhefs,  he  may  appeal  to  the  next 
jeffionsfr  the  county  or  precinSi  where  the  ajjeffment  woi  made. 
f.  7. 

But  by  Holt  Ch.  J.  in  the  cafe  of  Tracy  and  Talbot,  T, 
"^  An,  The  rate  cannot  be  diltralncd  for  by  virtue  of  a 
general  warranr  made  before  the  rate  ;   bu;  there  ought  to 

S  r  2  be 
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be  a  fpecial  warrant  on  purpofe.  2  SalL  532.  That  is  to 
fay,  the  non-feafance  of  the  party  (hall  not  be  left  to  the 
judgment  of  the  officer,  who  may  out  of  private  refent- 
ment  fell  his  neighbour's  giiods  without  fufficient  caufe  j 
but  oath  of  the  refufal  muft  be  made  before  the  juftices. 
And  it  is  reafonable  that  the  party  fhould  be  heard  in  hia 
defence;  for  he  may  (hew  caufe  varioufly  why  a  diftrefs 
(hould  not  be  granted  ;  as,  that  the  rate  was  not  regularly 
allowed,  or  was  not  publifhed  in  the  church,  or  that  he 
had  given  notice  of  appeal,  or  that  no  demand  or  refufal 
had  been  made,  and  the  like. 

The  form  of   the  fummons  in  which  cafe   may 
be  this : 

txr  n.       1     J     ^  To  J.  0   of  the  parifli  of  in  the 

Weftmorland.   <  ^  .,         *^ 

(  laid  county,  yeoman. 

"ITT'E  who/e  names  are  hereunto  fet  and  feals  affixtA^  two  of 

^^     his  majejlyi  juji'ues  of  the  peace  in  and  for  the  faid 

county^  one  whereof  is  rf  the  quorum,  do  hereby  fummon  ycu 

perfonally  to  appear  before  us  at   the  haufe  of  in  ■ 

in  the  faid  county ^  on the  -  day  of at  the 

hour  of in  the  forenoon  of  the  fame  day,  to  Jhew  caujeuhy 

you  refuje  to  pay  the  rate  or  ofjrffment  made  for  the  relief  of 
the  poor  of  the  faid  parijh  fr  this  prejent  year  ;  otherwife  we 
Jhall  proceed  as  if  you  had  appeared.  Given  under  our  hands 
and  feals  the  ■  day  of in  the  year  of  our  Lord 


And  then  the  warrant  of  diftrefs  thereupon  may 

be  thus :. 

f  To  the  churchwardens  and  overfeers  of 

Weftmorland.  <      the  poor  of  the  parsih  of in  the 

t      faid  county. 

Wf  H  E  R  E  A  S   in  and  by  a  rate  and  affeffment   made, 
^J/^Jf'^>  c-l^oiucd^  and  pub'ifyed,  aucrding  to  the  fiatutes 
in  that  caje  made  and  provided^  A.  O.  an  inhnbiiant  and  oc- 
cupier of  an  houfe  in  the  Jaid  parijh  cf was  dul\/  rated 

and  afjeffcd  for  and  towards  the  neceffary  relief  of  the  poor  of 
the  Jaid  pariJJ)  for  this  prefnt  year  the  fum  of  3  s.  And 
whereas  it  duly  appear eth  unto  us.,  two  of  his  majejiy's  jufices 
cf  the  peace  in  and  for  the  faid  county,  one  whereof  is  of  the 
quorum,  ai  well  up  n  the  oath  ofO.  P.  overfeer  tf  the  poor 
of  the  fail  parijh,  as  othcrivif:,  that  the  faid  fum  0^  2^  hath 
heen  lawfully  demanded  of  the  faid  A.  O.  and  tb:,t  the  faid 

A.  O. 
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A.  O.  hath  refufed  and  doth  refufe  to  pay  the  fame :  And 
whereas  the  f aid  A.  O.  having  appeared  before  us  in  purfuance 
of  our  fummons  for  that  purpofe^  hath  not  /hewed  to  us  anyfuf~ 
fcient  caufe  why  the  fame  Jhould  not  be  paid :  [Or,  And  where- 
as it  hath  been  duly  proved  to  us  upon  oath,  that  the  faid  A, 
O.  hath  been  duly  fummoned  to  appear  before  us  the  faid  juf- 
iices,  to  fnew  caufe  ivhy  the  fame  Jhould  nU  he  paid,  but  he  the 
faid  A.  O.  hath  negleded  to  appear  according  to  fuch  fummons ; 
and  hath  not  Jhewed  to  us  any  fitfficient  caufe  why  the  fame 
Jhould  not  be  paid ;]  Thefe  are  therefore  to  require  you  forth- 
with to  make  dijirefs  of  the  goods  and  chattels  of  him  the  faid 
A.  O.  And  if  within  the  fpace  of  [four]  days  next  after 
fuch  dijhef  hj  you  taken,  the  faid  fum,  together  zvith  reafonable 
charges  of  taking  and  keeping  the  faid  dijirefs,  fmll  not  be  paid^ 
that  then  you  do  fell  the  faid  goods  and  chattels  fo  by  you  dijlrain- 
ed,  and  out  of  the  money  arifing  by  fuch  fale,  that  you  detain 

the  faid  f urn  of and  a  If 0  your  reafonable  charges  of  takings 

keeping,  and  felting  the  faid  dijirefs  :  Rendering  to  him  the 
faid  A.  O.  the  overplus  on  demand.  And  if  no  fuch  dijirefs 
can  be  made,  that  then  you  certify  the  fame  unto  us,  to  the  end 
that  fuch  further  proceedings  may  be  had  therein,  as  to  law  doth 
appertain.     Given  under  our  hands  and  f  ah  this  ••  day 

of . 

And  where  any  diftrefs  (hall  be  made,  for  money  juftly 
due  for  relief  of  the  poor,  the  diftrefs  itfelf  (hall  not  be 
deemed  unlawful,  nor  the  parties  making  it  be  deemed 
trefpafTers,  for  any  defeat  or  want  of  form  in  the  warrant 
for  the  appointment  of  overfeers,  or  in  the  rate,  or  in 
the  warrant  of  diftrefs  thereupon;  nor  (hall  the  parties 
diftrainingr  be  deemed  trefpafTers  ab  initio,  on  account  of  any 
irregularity,  which  fnai!  be  afterwards  done  by  the  parties 
diftraining  ;  but  the  party  aggrieved  by  fuch  irregularity, 
may  recover  full  fati^fadlion  for  the  fpecial  damage,  and 
no  more,  in  an  adlion  of  trefpafs,  or  on  the  cafe.  But 
where  the  plaintiff^  fhall  recover  in  fuch  adiion,  he  fhall 
be  paid  his  full  cofts.  But  no  plaintiff  (hall  recover  In 
any  action  for  any  fuch  irregularity,  if  tender  of  amends 
hath  been  made  by  the  party  diftraining,  before  fuch  ac- 
tion brought.      17  G.  2.  c.  38.  f  8,  9,  lO. 

8.  In  defe£l  of  fuch  dijirefs,  it  foall  be  lawful  for  two  fuch  Commitment  for 
jufiices  to  commit  fuch  perfon  to  the  common  gaol,  there  to  remain  want  of  diftrefs. 
without  bail  or  mainprize,  until  payment  of  the  fame.     43  El, 

c.  2.  r.  4. 

9.  And  if  any  perfon  Jhal  negleSi  to  pay  to  fueh  overfeers,  the  Arrfars  to  bele- 
fucceeding  overfeers  Jhall  levy  the  arrears,  and  /halt  reimburfe  '^^^^}'y  ^^^^^^' 
their  predeceffors  the  fame  which  are  allowed  to  kc  due  to  them  "cJingoverfeerB 
;n  their  accounts.     17G.2.C38.  f.  Ii. 
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In  cafe  a  perfin  chargeJ  (hall  die  before  payment  (which 
is  a  thing  that  muft  needs  very  frequently  happen),  it  hath 
been   doubted  how  far  the  deceafcd's   goods  in  the  hands 
of  the  executor  or  adniiiiirtrator  are  liable  to  anfwer   the 
fame.      As  in  the  cafe  of  SiepLens  againll  Evans  zn<^  others, 
E    I  G.  3.  JViliiam  Vefey  v/as  afilfled  to  the  poo;  rate,  and 
died   intellate      Admin.iftration  of  his  goods  was  granted 
to  'Jo'm  Stephens   the  plaintift".      After  which,  two  juftices 
executed  a  warrant,  in  which  warrant  the  laid  afieilment 
was  recited,   and  in  the  faid   warrant  it  was  alfo   lecited 
that  it  appeared  to  the  juftices  on  the  oath  of  the  late  over- 
feer,  that  the  fum  afi'elled    had   been  demanded  of  the  faid 
Jl'tlli  im  Vefe)\  and  (iince  his  deceafe)  of  his  widow  and 
reprefentative  Sufannah  Vefey ^  and  that  they  refufed  to  pay 
the  fame;    therefore  the  juftices   require  the  officer  to  di!- 
tiain  the  goods  and  chattels  of  the  late  IVilliam  Vejey.    An 
a£iion  of  trover  was  brought  by   Stephens  the  adminiftra- 
tor,  and  a  fptcial  cafe  was   Hated  for   the  opinion  of  the 
court;,  and   the   queftion  as  ftated   was.  Whether  the  dif- 
traii;ing  and  taking  and  felling  the  cattle  which  were  the 
goods  of  IPilliai/i  kefty^  in  the  hands  of  the  plaintift"  his  ad- 
miniftrator,  by  virtue  of  the  (aid  warrant,  was  lawful,  or 
not. — Mr.  Norton,  on  behalf  of  the  plaintiff,  argued  that 
it  was  nut  lawful,  and  that  an  a6tion   of  trover  is  main- 
tain.ible  againft  the  paiifii  officers  for  taking  them.     And 
he  made  three  objed^ions :   I .  It  was  a  bad  rate ;  being  made 
to  reiniburfe  an  overfepr,  for  the  overfeer  was  not  obliged 
to  advance  the  money   without  a  previous  rate;    and  he 
may  reimburfe  himfelf  out  of  the  next,  made  in  his  own 
time:   And  it  was  made  for  half  a  year,  whereas  it  ought 
not  to  have  been  for  longer  than  a  month.     2.  Here  was 
i\Q  refufal  hy  \.\\G  reprefentative  to  pay  the  money.     And 
there  can   be  no  diftrefs,  without  a  previous  demand   and 
rcfufal.     The   refufal   was    made   by  Vefey  who  is  dead  ; 
and  by  the  widow,  who  v/as  not  in  fait,  the'  (he  is  in  the 
warrant  ftated  to  be,  his  reprefentative.     3.   Suppofing  the 
rate  and  w.'jrrant  to  be  good  ;  yet  the  goods  of  Vefey  are 
not  diftrainable,  in  the  hands  of  his  perfonal  reprefentative, 
for  a  rate  made  upon  Vcfy  himfelf.     There  is  no  inftante 
of  it,  nor  any  cafe  to  fupport  this;    therefore  it  ought   not 
to  be  fupported.     Nor  is  there   any   neceffity   for   it ;    for 
the  poor  cannot  fuffer  by  the  non-payment  of  this  money  ; 
ti.ere  are  other  provifions  for'raifing  the  money.     This  is 
a  r.ajus  cTnifus.     The  a(5is  of  parliament  give  no  fuch  pjwer 
to  thejuftices,  as  to  grant  fuch  a  warrant;   and    nothing 
can   be  intended  in  favour  of  their  j  iriididion.     It  is  not 
the  thiri^  that  is  r^ted,  but  only  the  ^trfon^  the  occupier  ; 
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and  the  ftatute  gives  the  means  of  compelling  If.     The  re- 
ftiCal   to  conir'bu  e  according   to  the  alleirnient  is  treated  as 
an  ofi'ence,  and  the  cifcndcr  is  to  be  fcnt  to  gaol.     But  the 
executor  or  adminiftrator  is  not  an  offender.     \i  is  a  per- 
Tonal  charge.     An  ovcrfcer  could  not.  brin^  an  adlion  for 
It,  even  agai  .ft  the  pcrf'on  charged.     He  mufl  purfue  the 
particular  remedy   appointed   by    the  ach      And  if  fo,  the 
court  will   never  extend  the  remedy,  againfl:  a  reprefenra- 
tive.     If  an   adminiitrator  fhould  pay  this  rent,  lii-  iriight 
be  guilty  of  a  r/^i'<?'/rt-Z/V^.      And   the  compulfion  by  diftref's 
will  not  alter  the  cafe,  or  be  an  excufe  for  a  devajhivlt. — ■ 
Mr.  Bifmp^  on  the  ochei   fide,  for  the  juTlices  and   paiiOi 
OiHcers :    The  court  will  not  now  enter  into  any  objection 
to  the  rate.     The  only  queftions  therefore  are,  as  to  the 
warranty  and  as  to  the  aflets  being  diRrainable  in  the  hands 
of  the  reprefentatlve.     As  to  the  demand   of  the  money 
upon  f'^efey  himfelf,  it  was  made  upon  him,  and  is  fo  ftated. 
And  as  to  the  demand  upon  the  reprefenfatiie,  the  end  and 
intention   of  this    ipecial   cafe   was  to   fettle  the  material 
point,  the  real  queflion,  VVhetber  the  goods  of  the  perfon 
rated  are  or  are  not  diftrainable  itn  the  hands  of  the  rep  e- 
fentative.     Tne  pradtire  is  on  our  fide,  that  they  are.      It 
is  no  anfwer  to  fay  that  other  people  arc  liable  to  pay,  if 
the  perfon  rated  does  not  :    The  queftion  is.  Whether  the 
reprelentative  of  thi  perfon  raed  is  or  is  not  liable.     The 
authority  to  make  this  warrant,  and  to  make  the   diilrefs 
in  obedience  to  it,  is  founded   upon   the  llatute  of  the   43 
Eliz.  which  gives  the  remedy  by  diflrefs,  on  refufal  to  pay. 
The  demand  of  the  money  is  to  be  made,  and  in  the  pre- 
fent  cafe   v/as   a£tua!iv    made,  upon   the   perfon    affefied  : 
zA.'-id  that  made  it  a  debt   from  him.     Inhere  was  no  need 
of  a  demand  up  in  the  reprefentative.     'i'he  aflets  were  al- 
readv  become  liable,  and  remai'ied  (b  in  his  hands.      As  to 
the  danger  of  a  deva/lav'i ;    a  reprefentative  could    not  be 
guilty  of  a  d.vajiavit^   even  by  paying  a  fimple   contradi: 
debt  before  a  bond  debt,  if  he  had  no  notice  of  the  bond 
dein  :    And  the   diftiefs  made  upon  him  would  be  a  iulHfi- 
cation  to   him  for  paying  it  under  the  compulfion  of  fuch 
difirefs,      I  do  not  fay,  ihft  the  executor  or  adminilfrator 
could  be  fent  to  gaol,  for  non-pavment  of  this   debt  ;    but 
yet   the  aHe's  in  his   hands   are  diilrainib'e,  as  the    proper 
fund  out  of  which  it  is  to  be  paid  ;  ef,.eciallv  as  no  aition 

would   lie  for  it  fas  Mr.  No't'jn  agrees.) Mr.  Norton^ 

in  reply  ;  No  anfwer  at  all  has  been  jj.iven  to  mv  objecfion 
to  tbe  rate  itfelf.  And  1  fay,  that  even  if  the  adminiitra- 
tor were  admitted  to  be  liable  to  pay,  yet  ftill  there  on-.iht 
%Q  have  been  a  p  evious  demand  upon  hini.     No  luch 

S  f  4  produce 


648  pOOh     (Rate.) 

pra£Hce  as  what  Mr.  B/Jhsp  fpeaks  of,  is  dated  in  the  cafe  ; 
and  therefore  the  court  will  intend  that  there  is  none  fuch. 
And  1  believe  there  is  none.  I  never  heard  of  it  before. 
I  take  it  to  be  diredlly  the  other  vy^ay.  And  at  all  events, 
the  poor  cannot  fuffer;  for  there  are  other  perfons  who 
muft  make  up  the  deficiency,  in  cafe  this  man  do  not  pay. 
This  is  fcarce  a  folvent  eftate  ;  becaufe  the  widow  has  re- 
nounced adminiflration,  and  it  is  granted  to  a  creditor. 
This  is  a  charge  upon  the  perfon,  which  dies  with  him  : 
Like  cofts  payable  by  one  who  dies  ;  (for  which  a  bill  in 
chancery  cannot  be  revived  :  And  fo  in  this  court,  upon 
informations,  they  are  gone  by  the  death  of  the  party.) 
And  the  adminiftrator  cannot  pofiibly  know,  in  what  courfe 
of  adminiltration  to  pay  this  rate.  If  an  executor  or 
.adminiftriitor  pays  a  debt  of  a  lower  nature,  at  that  time 
knowing  of  others  of  an  higher,  it  is  undoubtedly  a  de- 
vajiavlt.  And  here  there  may  be  debts  of  an  higher  na- 
ture, which  the  adminiftrator  may  know  of.  And  if  he 
is  obliged  to  pay  it  under  compuKion,  he  ought  to  pay  it 
without  compulfion.  It  is  a  charge  impofed  ;  not  a  debt. 
The  cafe  was  left*  open  upon  its  being  ftated  at  the 
trial,  to  all  or  any  other  objeclions  that  could  be  made 
upon  the  face  of  it.  There  were  other  debts  befides 
this. By  Mr,  juftice  Den'tfon :  That  makes  no  dif- 
ference. The  queftion  is  ftatcd  particularly  upon  this 
cafe  ;  and  is  confined  to  the  levying  the  money  upon  the 
reprefentative  of  the  perfon  charged.  I  (hould  think,  the 
event  muft  have  often  happened,  in  faft  and  experience. 
The  practice  is  not  ftated.  But  however,  the  qjeftion  is, 
what  the  law  is,  and  not  what  the  praiSlice  is.  It  is  a 
rule,  that  upon  a  new  ilntute  which  prefcribes  a  particular 
remedy,  no  remedy  can  be  taken,  but  the  particular  re- 
medy prefcribed  by  the  ftatute.  Therefore  clearly,  no  ac- 
tion of  debt  will  lie  for  a  poo"  rate.  The  remedy  given 
by  the  act  of  the  43  El.  muft  be  conudered  with  analogy 
to  other  like  cafes.  This  ftatute  confiders  the  perfon  rated 
and  refuimg  to  pay,  as  an  offender.  And  it  gives  no  au- 
thority buc  to  diftrain  the  goods  of  the  offender.  There- 
fore no  goods  are  liable  to  be  diftrained  by  the  words  of 
this-adf,  but  the  goods  of  the  off^endcr  himfelf.  I  never 
apprehended,  that  the  goods  of  the  perfon  aftelTcd  to  the 
rate  can  be  charged  in  the  hands  of  the  reprefentative. 
And  therefore  (as  at  prefent  advifed)  I  Ihould  think  that 
this  ad^ion  will  lie  for  taking  them.  1  agree  that  this  is 
in  the  nature  of  an  execution  :    But  yet  it  is  perfonal ; 


Mr.  Bijhop  denied  this. 


and 
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and  T  do  not  know  that  it  is  a  lien  upon  the  aflets. — 
Mr.  juftice  IVilmot  concurred  ;  and  faid  he  had  no  doubt 
about  it.  He  thought  the  intention  of  the  fpecial  cafe, 
which  ftates  a  particular  queftjon,  appeared  to  be,  to  fub- 
mit  this  queftion  only  to  the  court.  As  to  the  objedtions 
that  have  been  made  to  the  rate  ;  the  firft  is  of  no  great 
importance  :  For  tho'  you  cannot  make  a  rate  to  reim- 
burfe  overfeers  ;  yet  the  overfeer  may  immediately,  whilft 
in  office,  reimburfe  himfelf  out  of  the  next  money  raifed 
for  the  rate.  As  to  the  fecond,  he  faid,  he  believed  that 
whatever  the  law  might  be,  the  practice  was,  not  to  make 
thefe  rates  monthly.  On  the  merits:  It  is  not  ftated  in 
the  cafe,  that  a  demand  was  made  even  upon  Fefey  (the  per- 
fon  aflcfled),  and  that  he  refufed  payment ;  tho'  it  is  fo  re- 
cited in  the  warrant.  But  that  is  not  material.  For  I 
have  not  the  leaft  doubt,  but  that  the  reprefentative  ought 
to  have  been  convened  before  the  jultices,  and  afked,  what 
he  had  to  fay  why  he  fhou'd  not  pay  the  rate  aflefled  upon 
Vefey  his  inteftate.  This  cife  feems  to  be  Wkcdifcirefadas 
upon  a  judgment :  Upon  whico,  execution  cannot  be  fued 
cut  againfh  the  reprefentatives,  without  afking  them  what 
they  have  to  alledge  why  it  fhould  not  be  taken  out.  At 
the  time  of  the  telt  of  the  war  radt,  rhey  were  the  goods  and 
chattels  of  the  reprefentative.  if  the  tetle  had  been  prior  to 
the  death,  they  would  nave  been  the  goods  and  chattels  of 
thedeccafed.  Bu:  iftelled  after  his  death,  they  are  not  his 
goods  and  chattels,  but  the  goods  and  chattels  of  the  re- 
prefentative. Therefore  if  the  money  had  been  demanded 
of  the  reprefentative,  I  fhould  have  had  great  doubt, 
whether  this  warrant  and  diflrefs  would  not  have  been 
good.  For  I  cannot  think  that  by  the  death  of  the  perfon 
charged  with  this  rate,  the  afleliment  before  made  upon 
him  and  demanded  of  him  would  have  been  quite  gone 
and  loft  to  the  pariOi,  and  could  not  have  been  any  way 
come  at.  For  tho'  it  may  be  a  charge  upon  the  perfon, 
yet  it  is  a  charge  upon  him  in  refpecl  of  the  thing  occu- 
pied. And  tho'  he  be  called  an  offender,  if  he  rcfufe  to 
pay  it ;  yet  he  can  be  no  otherwife  confidered  as  an  of- 
fender, than  every  other  debtor  who  refufes  or  neglects  to 
pay  his  debt-,  and  thereby  renders  his  perfon  and  goods 
liable  to  be  taken  in  execution,  is  fo  far  treated  as  an  of- 
fender, till  he  (hali  comply  with  the  judgment  awarded. 
And  in  experience  I  know  it  to  be  the  cafe,  that  thefe 
payments  by  executors  or  adminii'lrators  are  often  allowed 
to  go  in  difcharge  of  the  affets  of  the  teftator  or  inteftate ; 
tho'  I  do  not  remember  that  it  has  been  fettled  in  what 
courfe  of  adminiftration.     Indeed  it  might  be  of  too  much 
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Cv-irvfeqvence,  to  put  it  into  the  power  of  jufflces  of  the 
peace  to  determine  upon  the  adniiniitration  of  aflcts,  as  to 
rive  courfe  in  which  they  are  to  be  adminiilred.  In  a  cafe 
f)f  IVallis  and  Hewit,  at  Guudbali,  at  the  firtings  afrcr 
Hilary  term,  5  G.  2.  before  lord  chief  iufl-ice  Eyre^  in  an 
action  of  trefpafs,  two  aldermen  of  London  had  made  a 
warrant  to  diftrain  a  man  for  a  poor  rate.  The  man  died 
irvteilate.  j3ut  before  that,  there  had  been  a  demand  made 
upon  him,  and  refufed  by  him,  and  a  warrant  of  diihefs 
granted  upon  his  refufal.  And  then  he  died.  Eyre  Ch. 
J,  held,  that  a  di^refs  cou'd  not  be  made  after  his  d^ath  ; 
or  if  it  coaid,  yet  the  reprcfentative  ought  to  have  be^Ti 
tunimoned  :  And  he  held  the  property  to  be  changed.  A 
cafe  was  mide  for  the  opinion  of  the  court  of  common 
pleas:  But  I  could  not  hear  what  became  of  it:  Lord 
chief  juflice  Eyre  was  a  great  lawyer.  It  would  be  ftraoge, 
that  a  diftrefs  fhould  be  talcen  upon  a  man^s  goods,  with- 
out hearing  hini.  And  ic  wotiid  make  great  confuiion  \n 
the  admiiiiflration  of  ail'ets.     He  may  have  paid  or  retained 

judgment  debt's,  prior  to  this  diftrefs  for  the  rate.-^ ^\\t, 

Gould  was  retained  to  take  notes  for  the  defendants.  But 
he  faid,  that  if  Mr.  Norton  infilled  upon  the  want  of  a  dc 
mand    frorr,   the  reprefentative,   he   could   not   pretend   to 

•maintain  the  cafe  on  the  part  of  the  defendants. Mr. 

jjtlice  Dsn'ifon  and  Mr.  juilice  JVUrnot  faid,  that  this  was 
an  ciVetitiitl  circumflance.     And  by  the  court  (lord  Manf- 
^^/u' chief  juftice  and  Mr.  juftice  FaPiCr  being  abfent)  judg-r- 
ment  was  given  for  the  piaintifFihe  adminiftrator.     Bur- 
raWi  Alansjietd,  1152.     Black.  Rep.  284. 

[Note,  The  arguments  in  this  cafe  are  here  recited 
fomewhat  at  large,  in  order  to  bring  in  as  much  light  ai 
riiay  be  upon  this  fubjedt;  efpecialiy  as  no  other  cale  bath 
occurred,  wherein  this  point  hath  been  confidered.  And 
this  paracular  cafe,  as  appears,  was  determined  on  its 
own  peculiar  circumflances,  namely,  for  want  of  fum- 
moning  the  atlminiltrator.  So  tha:  the  principal  point 
ieemeth  yet  to  rcmam  undetermined  ;  which  includes  in  it 
thefe  particulars  :  i.  Where  the  warrant  of  diftrefs  is  ni-ide 
tiut  during  the  lifetime  of  the  perfon  aiTclled,  whether  the 
ofiacers  can  follow  the  goods  into  tlie  hands  of  the  adrni- 
niltratoT  or  any  other,  without  t^kina;  notice  cf  any  perform 
as  executor  or  adminiilrator  ?  2.  Where  the  warrant  of 
diQrefs  is  not  m^de  out  till  after  the  death  of  the  perfon 
ailell'ed,  whether  on  fummoning  the  adminiftrator,  and  re- 
fufal  by  him,  the  officers  can  diltrain  the  goods  in  the  handi 
^f  fuch  adminiltrator  ?  3.  Whether  ihe  adminiftrator  him- 

lelf 
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felf  may  be  aftfled  in  a  fucceeding  rate,  as  for  arrears; 
and  on  the  afl'eflVnent  being  confirmed  at  the  fe/lions  upon 
his  appeal,  whether  diftrels  may  be  made  as  of  his  own 
goods,  and  whether  for  defecSV  of  diflrefs  he  may  be  com- 
mitted ?  4.  In  what  courfe  of  adminifiration  fuch  aflefirnent 
IhaU  be  enimated  ?  And  if  the  adminiftrator  fhall  plead 
before  the  ju(iices  debts  of  an  higher  nature,  or  infufH- 
ciency  of  affets  ;  whether  and  how  far  the  juftices  are  to 
take  notice  of  fuch  plea,  and  how  or  in  v/hat  manner  they 
fhall  determine  the  fame  ?J 

10.  E.  5  G.  K.  and  U'.ioxeter.  Upon  great  debate,  and  Cti^loizii^ 
fearch  after  precedents,  it  was  held,  that  a  cenicrari  would 
not  lie  to  remove  the  poor  rate  itfelf,  the  remedy  being  to 
appeal,  or  by  a(3ion  when  a  ciftrefs  is  taken,  which  v/ill 
anfiA'cr  all  the  ends  of  juftice  in  coming  at  an  equal  rate; 
whereas  if  the  rate  itfelf  fhould  be  required  to  be  fent  up^ 
great  inconvenlencies  and  delays  would  follow.  Str.  932. 
Cafes  of  S.  31^. 

E.  7  G.  2.  K.  and  the  jufticfs  of  Salop.  The  true  ob- 
je6tion  againlt  zcerti'.rari  is,,  that  if  rates  were  removeable, 
the  poor  miiht  be  ftarved  whilft  the  rates  were  depending  j 
and  therefore  the  court,  from  the  great  inconvenience  that 
would  attend  the  removal  of  rates,  have  refufed  to  do  it. 
I  Seff.  C.  201.     Str.  975. 

ii.  Taxiing  others  in  aid. 

I.  If  the  fa'ui  juflues  do  perceive^  that  the  tnhabiiazts  of^'"^^'^^  contn^ 
any  pai  if}  are  not  able  to  uvj  atmng  thernjelves  jiiffi.ient  fani  "  "  '* 
for  the  purpojei  aforefaid.,  then  the  fa:d  two  jujrices  (l  Q_) 
/hall  tax,  rate,  and  ajjefs  as  afrefaid  any  othir  of  ether  pa-- 
ri/hes,  cr  out  of  any  pari/Ji  luithin  the  hundred^  to  pay  juch 
jumi  to  the  churchwardens  and  overjcers  of  the  f aid  poor  parlj])^ 
for  the  faid  purprfes^  as  the  faid  jufi  ices  Jhall  think  ft.  43  El. 
c.  2.  f.  3. 

That  the  inhabitants  of  any  pari/J)  are  net  able]  H  8  //'/. 
Order  of  two  juilices  :  'Ihe  cale  was  thus:  There  Wixo. 
two  viil<;  in  one  parifn,  and  the  juftices  recite  in  their 
order,  that  one  of  the  vills  was  very  rich,  and  the  oth^r 
very  poor;  and  further,  that  the  vill  which  was  rich,  did 
not  pay  half  fo  much  to  the  poor,  as  the  poor  vill  did. 
Objected,  J.  One  vill  ought  not  to  contribute  to  another, 
becdufe  the  (iatute  mentions  parishes  only.  2-  The  rca- 
fon  given  for  charging' the  rich  vill  to  contribute  to  the 
poor  vill  is  uncertam  ;  njiz.  becaufe  they  do  not  pay  half 
^  much  as  the  poor  vill  does,  without  Ihewing  that  either 

Vill 
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vill  pays  any  thing  to  the  poor.  By  the  court:  As  to  the 
firft  objection,  furely  this  will  come  within  the  equity  cf 
the  ftatute,  though  the  ftatute  only  makes  mention  of 
parijhes;  and  it  is  highly  reafonable,  that  one  vill  (hould 
contribute  to  another  in  the  fame  parlfli.  But  this  order 
muft  be  quaftied  oa  the  fecond  objedion,  for  the  uncer- 
tainty,    Foley.  25. 

Then  the  fatd  two  ju/fices]  T.  2  J.  2.  K.  and  Griejly. 
^ht  feffions  rzitA  theadJ3cent  parifhes :  Quafhed  ;  becaufe 
the  ftatute  appoints  it  to  be  done  by  the  two  juftices,  and 
hereby  they  prevent  an  appeal.     Cufes  cf  S.  259. 

The  fa'jdiwoju/ltcesJhalltaXf  rate,  and  ajfejs\  T.  12  G.  2, 
St.  Mary%  and  5/.  PeUr  and  Paul's  in  Marlborough. 
Two  juftices  order  the  churchwardens  and  overfeers  of 
St.  Peter  and  Paulas  to  aftefs,  raife,  and  levy  a  funi 
towards  the  maintenance  of  the  poor  of  St.  Mary's, 
But  the  order  was  quaftied  by  the  court ;  becaufe  the 
juftices  had  delegated  th^ir  power  to  the  churchwardens 
and  overfeers,  whereas  by  the  ftatute  they  themfelves 
are  to  make  the  rate  on  all,  or  on  particular  perfons. 
Str.   1114. 

In  this  cafe,  a  mandamus  was  moved  for  to  the  juftices, 
to  make  a  rate  for  the  fupport  of  the  poor  of  the  pariHi 
of  St.  Mary's -y  which  was  cppofed,  becaufe  the  parifli 
officers  ought  to  make  the  rate,  and  the  juftices  are  only  to 
fign  it.  To  which  it  was  anfwered,  that  this  motion  was 
grounded  on  this  claufe  of  the  ftatute;  and  thereupon 
a  mandamus  was  granted,  direded  to  the  juftices  ;  and  as 
this  is  a  matter  of  right,  they  ought  to  make  a  return. 
16  Fin.  416. 

And  the  juftices  are  to  make  the  taxation,  and  leave 
it  to  the  churchwardens  and  overfeers  to  levy  it.  2 
Salk.  480. 

Any  ether  6 f  other  par ijhei]  M,  32  C.  2.  Refolved,  That 
the  juftices  may  impofe  the  charge  upon  any  of  the  inha- 
bitants of  the  neighbouring  parilhes,  and  are  not  obliged 
to  put  a  general  tax  upon  the  whole  parifti.  Comb.  309. 
t  Ventr.  350. 

T*.  12  G.  K.  and  Borough/en.  There  was  a  taxation  of 
feveral  perfons  in  a  parifti:  Objedted,  that  it  ftiould  be  of 
2II  the  perfons  in  a  particular  place  or  parifti.  The  court 
thought  it  unreafonable,  that  feveral  perfons  in  a  parifti 
(hould  be  charged,  and  not  all,  but  that  the  words  of  the 
a£t  are  very  ftrong  ;  and  did  not  quafii  the  order  for  this 
objedion.     Foley.  29. 

Tf^ithin 
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Within  the  hundred'^  T.  9  //«.  Borough/en  znd  St.  Johns, 
Motion  to  quafli  an  order  of  two  juftices ;  for  that  it  doth 
not  appear  upon  the  order,  that  the  parifh  which  is 
charged  to  aid  the  parifli  that  is  not  able  to  maintain 
its  own  poor,  is  within  the  fame  hundred.  And  qualhed 
by  the  whole  court,     Foley.  27. 

H.  8  Ju.  Motion  to  quafh  an  order  of  two  juftices, 
which  was  made  to  affefs  the  parifties  of  St.  Stephen  and 
St.  Mary  Magdulm  in  Norwich^  in  aid  of  the  parifh  of 
St.  Benediif^  which  was  not  able  to  maintain  its  own  poor. 
Objedlion.  Tbefe  parifhes  are  not  in  the  fame  hundred  ; 
it  is  in  Norwich  where  there  is  no  hundred,  fo  the  juftices 
have  no  jurifdiction.  And  by  Holt  Ch.  J.  The  order 
muft  be  quaftied.     Foley.  31. 

E.  31  G.  2,  K.  and  the  tything  of  yl<f/7/(7«i^.  Two  juf- 
tices tax  the  inhabitants  of  the  tyihing  of  Milland^  in  aid 
of  the  parifli  of  St.  Peter*s  CheejehilU  in  the  fame  county. 
The  feffions  confirm  the  order,  fetting  forth,  that  the 
tything  of  Milland,  and  the  parifti  of  St.  Peter^s  Cheefehilly 
both  lie  in  the  fame  liberty  of  the  Joke  where  the  faid 
parifti  lies.  On  referring  it  back  to  the  feftjons  to  be 
more  particularly  ftated,  it  appeared  "(fubftantially)  to 
be  a  hundred,  though  called  by  another  name.  And  the 
court  held,  they  were  not  rtftrained  to  the  particular  word 
hundred.,  but  it  is  fufficient  if  it  be  fign'ified  by  any  word 
equivalent.  And  the  orders  weie  affirmed.  BurroiCy 
Mamjield.   ^jb, 

j^s  the  faid  ju/itces /hall  think  fit]  E.  12  G.  K  and  5'^ 
Mary\  in  Marlborough.  An  order  was  made  for  a  neigh- 
bouring parifti  to  contribute,  fo  long  as  we  the  faid  jujiices 
/hall  think  fit.  But  by  the  court,  Jt  muft  be  quaftied  :  for 
the  difcretion  that  is  left  in  the  juftices,  is  as  to  the 
quantum.,  and  not  as  to  the  duration  of  the  contribution. 
Str.  700. 

M.  t  IV,  K.  and  Knightly,  A  fum  in  grofs  was  taxed 
upon  a  neighbouring  parifti,  for  a  whole  year  j  which  was 
objeded  to  as  unreafonable,  becaufe  their  ability  may 
change :    neverthelefs    the   order    was   conitrmed.     Comb, 

309- 

T,  6  G.  K.  and  Telfcombe.  By  the  court :  The  order 
for  the  contributory  parifti  to  make  a  rate  at  6  d  in  the 
pound  is  ill  for  incertainty  :  it  ftiould  have  been,  to  ra.fe 
fuch  a  fum  certain.     Qviaflied.     Str.  314. 

T,  12  G,  2.  Cafe  of  the-parifti  of  St.  Peter  and  Paul  in- 
Jl/arlborough.  Two  juftices,  reciting  the  inability  of  the 
parifli  of  St,  Mary  to  maintain   its  own  poor,  order  the 
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P'.rifh  of  St.  Peter  ami  Paul  to  contribute  6ol  for  the  main* 
tenance  of  the  poor  of  the  other  parifh  :  And  objection  be* 
ing  made  to  their  ordering  fuch  a  grofs  fum,  tiiC  court  held 
it  in  that  refpe^t  to  be  well.     Sir.  1 1 J4. 

2.  And  if  the  ja'id  hundred  ftjuli  not  be  thought  by  the  [aid 
jujiicei  able  and  fit  to  relieve  the  [aid  f ever al  parijhes  not  able 
to  pr'.zide  for  themjelves,  as  aforefaid,  then  thcjujiices  at  their 
general  quarter  feffions  fhall  rate  and  afffi  as  aforefaid  any 
other  of  ether  parijhes.^  or  out  of  any  partjh  within  the  county, 
43  El.  c.  2.  f.  3. 

T.  3  G.  K.  and  Percivall.  Order  of  feffions,  reciting 
that  the  parifh  is  not  able  to  maintain  its  own  poor,  nor 
any  other  parifh  within  the  hundred  to  contribute,  there- 
fore the  juftices  at  the  felnons  tax  other  parifhes  in  an- 
other hundred  within  the  fame  county.  It  was  moved  to 
quafh  it,  2nd  infilled  that  the  fl:atute  gives  no  authority 
to  the  feiTjons  to  charge  people  out  of  the  hrndred,  till 
tvn'O  jiiflices  have  inquired  whether  any  parifli  in  the 
hundred  can  contribute  ;  The  firft  application  to  be  to 
two  juflices,  and  the  fecond  to  the  fefuons,  Parker  Ch.  J. 
I  do  not  fee,  to  what  purpofe  it  would  be,  for  the  two 
Julfices  to  make  an  order,  only  to  adjudge  that  no  parifli 
within  the  hundred  is  able  to  contiibute.  We  will  pre- 
fume  the  fefiions  is  faliified  of  that,  and  if  the  two  juftices, 
fliauld  make  fuch  an  adjudication,  yet  the  fefiions  mufl 
inquire  into  the  truth  of  it;  and  if  no  order  appears, 
uhich  charges  any  parifli  within  the  hundred,  it  is  a  fuf- 
ficient  ground  for  the  fefiions  to  a£^.  If  the  two  juftices 
had  charged  any  parifh  within  the  hundred,  that  would 
have  Hopped  the  fefiions  from  proceeding  ;  and  the  fuffi- 
ciency  of  the  hundred  depends  on  this,  whether  two  juf- 
tices have  ever  charged  the  hundred. —If  ihe  faid  hun" 

dred  fljoll  TyA  be  thought  by  the  faid  juflices  able .^ — ihat  is,  if 
the  two  juflices  do  not  adjudge  it  fo.  If  two  juftices 
fhould  acijudge  the  hundred  not  able,  yet  if  other  two 
juftires  adjudge  the  contrary,  their  charge  would  be  good, 
and  the  fefiions  be  oufted  of  their  jurifdidfion,  .notwith- 
Itanding  the  firft  adjudication.  Eyre  J.  Here  are  two 
iurifdictions,  that  of  the  two  juftices,  and  that  of  the  fef- 
fions, and  bo;h  are  original  jurifdidlions.  They  are  dif- 
ferent in  all  refpedls,  for  the  two  juftices  have  no  power 
out  of  the  bundled,  nor  the  fefiions  within  it.  There  need 
be  no  appeal  from  an  adjudication  of  two  juftices,  for  that 
would  be  to  appeal  from  a  nullity.  And  the  order  was 
ccnfirmed.    Sir  56. 


l\i.  How 
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/;/.  Ucj:}  jar  -parents  and  children  are  liable  to  main- 
tain each  other. 

1,   The  father  and  grandfather,  mother  and  grandmother,  P^cnts  and 
and  children  of  eviry  poor,  old,  biir.d,  lame  and  impGtin'  per-  cf^'ij^ren  mu- 
fon,  <?r  oth^r  poor  perjon  not  able  to  tvork,  being  of  a  fvfficient     *  ^ 
ability,  fhull  at  their  own   charges  relieve  and  tnairitoin  every 
JHch  poor  perfon,  in  that  ma>.ner^  and  according  to  that  rate^ 
as  by  the  jujlices   of  that  couaiy  iihere  fuch  fufficient  ptrfons 
dwell  in  their  feffioiis  f})all  be  aJJ'eJJld;  on  pain  of  10  s  a  }.nonth, 

42  iLi.  c.  2.  r.  7. 

ip'hich  penalty  fi)  ill  ge  to  the  ufe  of  the  po'ir  of  the  fame  pa- 
rifhy  and  be  levied  byjome  or  one  of  the  churchwardens  or  over- 
feeds, by  ivarrant  from  two  fnih  juflicss  (  r  Qf)  by  dijirefs  \  or 
in  defeoi  thereof  any  two  fuch  jufiices  may  commit  the  off-^nderio 
the  ccmm:n  gaol,  there  to  rcmcin  ivithout  bail  or  mainprizCy 
till  ;he  fuid  fjrfeilwcs  Jl all  be  paid.     (.2.    II. 

Father  and  mother]  T.  9  Jn.  J^.  and  Clentham,  It  was 
moved  to  qualh  an  order  upon  ihe  father  in  law,  to 
maintain  his  wife's  daughter,  his  wife  being  dead.  By 
the  whole  court :  The  huiband  ought  to  provide  f®r 
the  daughter  in  law  during  the  wife's  life,  in  the  right 
of  his  wife;  but  when  the  wife  dies,  the  relation  is 
<3iir  Ived,  and  he  is  not  by  any  means  obliged  to  provide 
for  the  daughter  in  law  after  her  mother's  death.     Fohy. 

39- 

E.   10  An.  i^.  and    St.    BotolpUs   /tldgate.     The  nng?« 

queftion  was,   VVhether  the  huiband  (hail  be  chargeable  to 

maintain  his  wife's  children  by  a  former  biifbaiid:   And-it 

was  refolved.   He  was,  during  the  wife's  life,  in  her  right; 

but  not  after.      FoUy,      42. 

There  was  an  order  upon  the  mothrr,  who  was  married 
to  a  fecond  hufband,  to  maintain  her  children  which  fhe 
had  by  the  former  hufoand:  But  by  the  court,  a  feme  co- 
vert cannot  be  charged,  but  they  ought  to  hdVe  charged  her 
hufband.     Foley.   44., 

M.  7  G.  2.  K.  and  Denipfon.  It  w<is  moved  to  quafh 
an  order  upon  the  father  to  pay  a  certain  fum  weekly  to  his 
ion's  wife,  his  fon  having  run  away  from  her  as  foon  ai 
be  married  her,  and  fiie  having  had  a  child  in  the  mean 
time.  To  this  order  two  exceptions  were  taken  :  Firjl, 
that  itappea--?  the  fon's  wife  wjs  an  adulterefs  ;  aad  there- 
fore the  hiifb/ind  himfelf  would  not  have  been  bound  to 
riiainiain  her,  much  more  the  b»j(b.4nd's  father  couid 
not.  To  thii  it  was  aaiVtred,  and  allowed  by  ihe  courr, 
1 3  '  that 
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that  whatever  efFed  this  adl  of  the  wife  might  have  upon 
the  hufband,  it  could  not  have  any  upon  the  parifh. 
Secondly,  it  was  obje<Sled,  that  the  ftatute  extends  only  to 
natural  relations,  and  for  this  purpofe  was  cited  the  cafe  of 
K.  and  Munden  (hereafter  following) :  and  the  court  was 
of  opinion  that  this  objection  was  fatal,  and  that  the  adl 
doth  not  extend  to  relations  in  law.  2  Barnardiji.  329, 
364.  Note,  Sir  'John  Strange  in  his  report  of  this  cafe 
fays,  that  the  order  was  for  the  father  to  maintain  the 
fon's  wife,  after  a  divorce  a  menfa  &  thoro  for  adultery. 
Str,  955. 

Grandfather  and  grandmother'^  M,  7  C.  K.  and  Reeve, 
The  reputed  grandfather  or  grandmother  are  not  within  the 
ftatute  J  for  a  baftard  \s  Jilius  populi.     2  Bulft.  344. 

H.  7  Cha,  Girard's  cafe.  If  a  man  marries  a  grand- 
mother, and  has  an  eftate  with  her  in  marriage  ;  for  this 
eflate  he  ftiall  be  charged  to  be  contributory  towards  the 
relief  and  maintenance  of  the  grandchild,  within  the  mean- 
ing of  the  ftatute :  but  otherwiie  it  fliall  be,  if  he  has  not 
any  eftate  or  advancement  by  his  marriage  with  her.  By 
Whitlocke  and  Croke  juitices — But  by  Croke  J.  He  fhall  be 
charged  with  keeping  the  grandchild  during  the  life  of 
the  grandmother  his  wifej  aqd  if  (he  dies,  he  fhall  not  be 
charged  after  her  death.     2  Buljir.  346. 

But  by  Holt  Ch.  J.  If  the  wife  dies,  he  muft  maintain 
the  grandchildren,  though  the  relation  be  determined. 
And  he  faid,  that  in  Gerard's  cafe,  who  married  the 
grandmother  of  a  poor  perfon,  though  (he  died,  and  fo  the 
relation  was  determined,  yet  the  ftatute  was  to  be  con- 
ftrued  by  equity,  and  that  he  was  a  grandfather  within 
the  ftatute.     Comb.  321.  405. 

But  in  the  cafe  of  2  Bidjir.  346.  it  does  not  appear 
that  the  grandnrother  was  dead  j  nor  is  there  any 
refolution,  the  judges  differing  in  their  opinions.  16  Vi' 
ner.  417. 

Upon  the  whole,  the  diftin£lion  feems  to  be  this:  If  a 
mother  or  grandmother  marries  again,  and  was  before 
fuch  fecond  marriage  of  fufEcient  ability  to  keep  the  child, 
the  hufband  fhall  be  charged  to  maintain  ii  j  for  this 
being  a  debt  of  her's  when  fmgle,  ftiall  like  others  ex- 
tend to  charge  the  hufband  ;  but  at  her  death,  the  relation 
being  diftolved,  the  hufl^and  is  under  no  farther  obliga- 
tion.     1  Blackji.  448. 

And  though  the  father  be  living,  yet  if  he  be  unable, 
the  grandfather  being  of  ability,  may  be  compelled  to 
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keep  the  grandchild,  and  alfo  to  pay  fo  much  money  as 
the  juftices  (hall  think  reafonable  for  the  time  paft.  M* 
6  An.  ^  and  Joyce.     16  Vimr.  423. 

And  children]  T.  5  G.  K.  and  Munden,  Order,  reciting 
that  Munden  had  a  good  fortune  with  his  wife,  and  thafi 
her  mother  was  poor,  therefore  he  is  ordered  to  provide 
for  her.  By  Pratt  Ch.  J.  The  cafes  which  have  hitherto 
been,  were  either  where  the  judges  were  divided,  or  the 
matter  came  not  diretStly  in  queftion,  or  was  only  a  cafe  at 
the  judge's  chamber.  It  never  came  judicially  before  the 
whole  court  till  now.  And  as  it  is  res  Integra^  on  con- 
fideration  we  are  all  of  opinion,  that  the  fon  in  law  is  not 
bound,  either  within  the  words  or  intent  of  the  flatute, 
which  provides  only  for  natural  parents.  By  the  law  of 
nature,  a  man  was  bound  to  take  care  of  his  own  father 
and  mother.  But  there  being  no  temporal  obligation  to 
inforce  that  law  of  nature,,  it  was  found  neceflary  to 
eftablifti  it  by  ail  of  parliament,  and  that  can  be  extended 
no  farther  than  the  law  of  nature  went  before,  and  the  law 
of  nature  doth  not  reach  to  this  cafe.  And  the  order  muft 
be  qua(hed.     Str.   190. 

In  the  cafe  of  Walton  and  Sparky  E.  7  TV.  Holt  Ch.  J. 
faid.  That  the  word  children  in  the  ftatute  extends  to 
grandchild)  en  j  becaufe  there  is-  the  fame  natural  afFedlion. 
Cafes  of  S.  210. 

But  no  cafe  hath  occurred,  wherein  the  fame  hath  been 
judicially  determined.  And  perhaps  there  may  be  fome 
doubt  as  to  this  point.  Natural  affection  defcends  more 
flrongly  than  it  afcends.  And  it  is  obfervablc,  that 
whereas  the  ftatute  of  the  39  Eliz,  c.  3.  did  only  cna6l', 
that  parents  and  children  fhould  mutually  maintain  each 
other,  this  ftatute  of  the  43  Eliz,  enlarging  this  branch, 
extends  it  to  grandfathers  and  grandmothers^  but  doth  not 
fpecify  grandchildren ;  by  which  it  may  feem,  that  the 
parliament  did  not  intend,  that  the  obligation  fhould  ex- 
tend to  them. 

Of  every  poor,  old^'hUnd^  lame,  and  impotent  perfon,  or 
other  poor  per  fan  not  able  to  tvork]  M.  1 3  W.  St.  Andrews 
U'lderfkaft  and  Jacob  Mendcz  de  Breta.  The  defendant 
being  a  jew,  had  an  only  daughter,  who  was  converted 
from  judaifm,  and  embraced  chriftianity.  Whereupon 
the  defendant  turned  her  out  of  doors,  and  refufcd  to  allow 
her  any  maintenance.  On  complaint  to  the  feflions,  they 
reciting  that  (lie  was  the  daughter  of  the  defendant,  and 
that  he  was  a  man  able  to  maintain"  her,  made  an  order 

Vol,  ill.  .    T  t  that 
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that  the  defendant  (being  very  rich)  fhould  allow  her  20S 
a  month.  But  becaufe  they  did  not  alledge  that  fhe  was 
poor,  or  likely  to  become  chargeable,  the  order  wa&quafhed, 
L.  Raym.  699 

£.  I  G.  K.  and  Gulley,  It  was  moved  to  quafh  an 
order  of  feffions.  The  order  fet  out,  that  one  Mary  Gulley 
was  in  a  poor  deftitute  condition,  and  that  her  father  was 
able  to  maintain  her,  and  therefore  they  make  an  order 
upon  him  to  allow  her  2s  6d  a  week  till  further  order. 
Obje£led,  It  did  not  appear  that  (he  was  lame,  blind, 
or  unable  to  work  ;  fo  that  though  fhe  was  in  a  deftitute 
condition,  it  might  be  becaufe  fhe  would  not  work  :  And 
upon  this  exception  the  court  quafhed  the  order  of  feflions, 
Foley.  47. 

Being  of  a  fi^ffc'tent  tibilityl  H.  t2  Jn.  ^  zr\6  Hallifax. 
Order  for  the  (ather  in  law  to  pay  fo  much  a  week  to  his 
daughter  in  law,  was  quafhed,  becaufe  it  was  not  faid  that 
he  was  of  a  fulTicient  ability.     Cafes  cf  S.  52. 

In  that  manner,  and  according  to  that  rate,  as  hy  the  juflices 
ef  that  county  vchere  fiich  jufficient  pe^fons  dwell  in  their  fefjlons 
fhall  be  ajfejji:d\  E.  5  An.  y^^/^zV/j'scafe.  An  order  of  fef- 
fions  was  made,  that  the  defendant  (hall  pay  2s  a  week 
towards  the  fupport  of  his  father,  till  that  court  (hould 
order  the  contrary.  Which  was  held  good  ;  becaufe  it 
was  indefinite,  and  no  fet  time  limited  :  and  if  an  eftate 
happened  to  fall  to  him,  they  might  apply  to  thejuftices  j 
otherwife,  if  a  time  was  limited.     2  ^alk.  534. 

By  the  juftices  of  that  county  where  fuch  fufficient  perfons 
divell]  Therefore  if  the  child  live  in  the  county  of  Middle- 
fex,  and  be  maintained  by  the  parifti  there,  and  the  grand- 
father live  in  the  county  of  Suffolk,  the  ju dices  of  Middle-' 
fex  can  make  no  order  therein,  but  the  juftices  of  the 
county  of  Suffolk  muft  make  order.     2  Bui/i»  34.6. 

In  their  feff,ons  Jhall  he  affffedl  T.  9  An.  ^.  and  Jones, 
There  was  an  order  for  the  grandmother  to  take  care  of 
her  grandchildren,  and  by  the  order  they  fend  the  grand- 
children to  the  grandmother.  By  the  whole  court :  They 
cannot  fend  the  grandchildren  to  the  grandmother ;  but 
the  juftices  ought  to  have  made  a  rate  upon  the  grandmo- 
ther of  fo  much  a  week.     Foley.  41. 

And  it  is  faid,  that  in  the  order  of  feflions  it  ought  to 
appear,  that  the  party  to  be  relieved  is  become  chargeable 
to  the  pasifli ;  for  unlefs  he  be  fo,  the  parifti  has  no  ground 
of  complaint.     i6  Finer,  424.     K,  and  Trrppirg. 

On 
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On  pain  cf  20  s  a  month  ■  ■  to  be  levied  by  d'jjirefs\ 

7".  32  is"  33  G.  2.  K.  and  Rohinfon.  The  defendant  was 
ind'iiied  for  refufing  to  obey  an  order  of  feffions,  for  main- 
taining his  two  infant  grandchildren.  It  was  moved  in 
arreft  of  judgment ;  and  urged,  that  this  la  a  new  offence  : 
and  where  a  ftatute  creates  a  new  offence,  and  gives  a  par- 
ticular penalty,  and  a  fpecific  method  of  recovering  the 
fame,  that  courfe  ought  to  be  purfued,  and  the  party  ihall 
not  be  puniihed  by  indictment.  By  lord  Mamfield  chief 
juftice:  The  rule  is  certain,  ibat  where  a  flatute  creates  a 
new  offence,  by  prohibiting  and  making  unlawful  any 
thing  which  was  lawful  before,  and  appoints  a  fpecifick 
remedy  aorainft  fach   new  offence,  by  a  particular  lan6lioa 

"Imd  particular  method  of  proceeding;  that  method  muft  be 
purfued,  and  no  other:  But  where  the  offence  was  ante- 
cedently punifhable  by  a  common  law  proceeding,  and  a 
ftatute  prefcribes  a  particular  remedy  by  a  fummary  pro- 
ceeding; there,  either  method  may  be  purfued,  and  the 
profecutor  is  at  liberty  to  proceed  either  at  common  lawy- 
er m  the  method  prefcribed  by  the  ftatute,  becaufe  there 
the  fandiion  is  cumulative,  and  doth  not  exclude  the  com-  ' 

mon  lav/  punifhment.  in  the  prefent  cafe,  a  remedy  ex- 
ited before  the  ftatute  of  the  43  El.  For  difobedience  to 
an  order  of  feffions  is  an  offence  indictable  at  common 
lav/.  So  that  here  are  two  remedies;  one,  to  proceed 
by  way  of  indiiStment  for  difobeying  the  order,  where  the 
weekly  payment  is  ncgleded  or  refufed  to  be  made;  the 
other,  to  diftrain  for  ;he  20  s  penalty  after  negledl  of  pay- 
ment for  a  month.  The  former  method  has  been  taken 
in  the  prefent  cafe :  And  there  is  no  doubt  but  that  an  in- 
diftment  will  lie  for  difobeying  an  order  of  feffions.  And 
the  court  were  unanlmoufly  of  opinion,  that  the  judgment 
ought  not  to  be  arrefted.     Burrow,  Manif.eld.  799. 

2.  Whereas  fomet'imes  men  run  away,  leaving  ihar  wives  ^^^^^^^  ^^^^'^^t 
and  children,  and  fometimes  w^men  run  away,  leaving  their  **^'* 
children  upon  the  charge  of  the  parijh,  alihcugh  Juch  perfons 
have  f erne  e/tates  which  would  eafe  the  parrp  of  their  charge 
in  whole  cr  in  part ;  It  jhall  be  lawful  for  the  chu^chiuardens 
or  overfcers,  where  any  fuch  wife,  child,  or  children  Jhall  be 

fo  left,  on  application  to,  and  by  .warrant  cr  order  of  two  juf- 
tices  to  take  and  feize  fo  much  of  tlse  goods  and  chattels,  and 
receive  fo  much  of  th"  annual  rents  and  profits  of  the  lands  and 
ttnements  of  fuch  hujband,  father,  or  mother,  as  fuch  two  juf" 
tices  Jhall  order  and  direSi,  towards  the  difcharge  of  the  parrjb 
cr  place  where  Juch  wife,  child,  or  children  are  left,  for  the 
bringing  up  and  providing  for  Juch  wife,  child  or  children  ; 
which  werrani  or  erdir  biing  ccnfrmcd  at  the  ngy^  quarter 

T  t  2  ,    fi^Jfisns, 
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fejjiom^  it  /IjoII  be  lawful  fa  the  jufi  ices  there,  to  make  an  of" 
der  for  the  churchwardens  or  overfeers^  to  difpofe  of  fuch  goods 
or  chattels  by  fale  or  otherwfe^  or  fo  much  of  them^  for  the 
purpojes  aforefaid^  as  the  court  /hall  think  ft.,  and  to  receive 
the  rents  and  profits^  or  fo  much  of  ihem  a^  Jhall  be  ordered  by 
the  faid  feffions^  cf  his  or  her  lands  and  tmemenis  for  the  pur- 
pofes  aforefaid.     5  G.  c.   8.  f.   I. 

jind  the  faid  churchwardens  and  overfeers  Jhall  be  account" 
cble'to  the  jufiices  at  the  quarter  Jejfions for  all  fuch  money  as 
they  Jhall  fo  receive,     f.   2. 

And  further  to  compel  hufbands  and  parents  to  main- 
tain their  own  families,  the  law  hath  -alio  provided,  that 
all  perfons  v;ho  run  away  and  leave  their  wives  or  children^ 
whereby  they  become  chargeable  to  any  parijh  or  place,  fhall  be" 
deemed  rogues  and  vagabcnds ;  and  puni&ed  as  fuch  by  the 
vagrant  a6t  of  the  17  G.  2.  c.  5. 

And  by  the  fame  a£t.  All  perfons  who  threaten  to  run 
away  and  leave  their  wives  or  children  to  the  parifh,  fhall 
be  deemed  idle  and diforderly  perfons  y  and  fiiall  on  convic- 
tion before  one  juftice,  by  confeffion,  or  oath  of  one  viit- 
nefs,  be  committed  to  the  hnufe  of  correction,  there  to  be 
kept  to  hard  labour  for  any  time  not  exceeding  one  month. 

Form  of  an  order  to  feize  the  goods,  and  receive 
the  rents  of  the  lands,  of  parents  or  hufbands 
having  run  away, 

f  To  the  churchwardens  and  overfeers  of 

Weftniorland.   <      the  poor  of  the  pariih  of  in  the 

C      faid  county. 

Wf  H  E  R  E  A  S  //  appears  unto  us  whofe  names  are  here- 

'  *     unto  fet  and  feals  affxed.,  two  of  his  majef}y*s  jti/lices 

ef  the  peace  for  the  /aid  county,  as  well  upon  the  ccfnplaint 

and  application  of  the  churchzva'  dens  and  overfeers  of  the  poor 

cf  the  parift)  of  — ■ aforefaid,  in  the  county  afortfnd,  as 

upon  due  proof  upon  oath  befcre  us  made,  that  A.  O.  late  of 
the  parijh  of  -  aforefaid,  in  the  county  aforefaid,  yeo- 

man, hath  gone  away  from  his  place  cf  abode  at  ■  in 

the  parijh  aforefaid,  into  fome  other  county  or  place,  and  hath 

left his  wife,  and  — — «  their  children,  upon  the  charge 

cf  the  parijh  of aforefaid,  the  place  of  their  lafi  legal 

Jettlctnent,  arid  that  the  faid  ^.  O.  hath  fome  ejl ate  Lvhereby 
to  cafe  the  faid  parijh  of  their  faid  charge,  in  whole  or  in  pa:  t ; 
JVe  do  hereby  authorize  and  command  you  the  faid  churchw^r^ 
dens  and  overfeers  of  the  poor  of  the  parif?  of       ■         afore- 

fa  id,  is  ia/ie  and  feize  ■  aiid and  ■ ,  and 

to  receive  the  annual  rents  and  profits  of  the  lands  and  tenements 
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warrant  you  are  to  appe-iry  at  tne  next  quarter  jejjiom  oj  iijg 
peace  to  be  hAden  for  the  faid  county,  and  certify  then  and 
there  what  you  flmil  have  dorie  in  the  execution  hereof.     Given 

under  our  hands  andfeah,  at in  the  faid  county.^  the 

• day  of  — — in  the  year  ■  . 

FOR  the  further  maintenance  of  the  poor,  there  are 
many  fines  and  forfeitures  payable  to  their  ufe  ;  as  for 
fvvearing,  drunkennefs,  dcftroying  the  game,  and  in  many 
ether  inftances,  which  are  to  be  found  under  their  proper 
titles. 

And  alfo  parts  of  vvafles,  woods,  and  paftures  may 
be  inclofed  for  the  growth  and  prefervation  of  timber 
and  underwood  for  their  relief;  as  is  fee  forth  under  the 
title  4(11000.    , 

V.  Of  the  relief  and  ordering  of  the  poor. 

1.  By  the  feveral  ftatutes  all  along,  the  poor  were  to  Poof  tobema'n- 
refort  or  be  fent  to  their  own  pariflies  to  be  relieved  ;  and  '^'"^^"^  within 
in  the  cafe  of  Chpton  and  Ravifock,  E.  ii  Jnn.  It  was  ad-  jij^^s**^"  ^*" 
judged  as  follows :  There  was  an  order  reciting,  Whereas 

f'hn  Stiunderfon  and  his  wife  are  laft:  fettled  in  Clypton  ; 
thefe  ari  to  order  you  the  churchwardens  of  C-'ypton,  to  re- 
pair to  the  parifh  of  Kavijhck,  and  to  relieve  them,  being 
fo  fick  that  they  cannot  be  removed.  By  the  court :  The 
juftices  have  no  authority  to  fend  for  officers  out  of  another 
parifh,  but  the  parifli  where  the  poor  refide  are  bound  to 
maintain  them  as  long  as  they  continue  with  them.  Cafes 
of  S.  49  But  in  the  cafe  above-mentioned,  o{  DarUngt:n 
TiXid  Henllnglon,  H.  ly  G.  3.  where  two  baftard  children, 
fettled  at  Darlington,  refided  with  their  mother  as  nurfe 
children  in  the  parirti  of  Hemlington  where  the  mother  was 
fettled,  it  was  determined  that  the  parifh,  where  the 
children's  fettlement  was,  fhculd  maintain  thofe  children 
in  that  other  parifh. 

2.  By  the  43  ^/.  f.  2.     The  churchwardens  and  overfe^rs,  Oriertnhti 
with   the  confent  of  two  juftices  (  l  Q.)  fhall  take  order  from  '•^^an  ihertio^ 
time  to  time,  for  jetting  to  work  the  children  of  all  fuch  whofc 

parents  Jhall  not  by  toe  faid  churchwardens  and  overfctrs,  or 
the  greater  pa^t  of  thcm^  be  thought  able  to  keep  and  muintnin 
their  children  ;  and  for  fetting  to  work  all  fuch  per fons.,  mar- 
ried or  unmarried,  having  no  means  to  maintain  them,  and 
tifing  no  or  din  wry  and  dally  trade ;  and  for  the  necejfary  rel  'f 
Tt3  cf 
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of  the  lame,  itnpotent,  cU,  blind,  and  fuch  other  among  them 
being  poor,  and  not  able  to  work.     f.   i . 

And  the  fa  id  jujiiccs,  or  one  of  them,  fhall  fend  to  the 
houfe  of  correc'ticn,  or  common  gaol^  fuch  a i  fhall  not  employ 
thenfelvci  to  work,  bang  appointed  thereunto  as  aforefaid, 
{.  4. 

Poor,  and  not  cble  to  work^  M.  3  C  K.  and  the  in- 
habitants of  Htghworih.  There  was  an  order  to  pay  33 
weekly  to  a  poor  perfon,  by  the  parifh  of  HIghworth,  fo 
long  as  he  fball  continue  poor.  It  was  objected,  that  by 
the  ftatute  it  ought  to  appear  that  they  are  poor  and  im- 
potent. Parker  Ch.  J.  I  favour  thcie  orders  as  much  as 
1  can,  becaufe  nobody  takes  cares  to  draw  them  up  for  the 
poor.     B'-»t  it  mui^  be  quafhed.     Str^   10. 

On  ihe  authority  of  this  cafe,  E.  3  G.  K.  and  5/^^^- 
gurfcy,  an  order  was  quaflied  for  the  fame  fault.  So  E.  4  G. 
K.  and  Tipper,  an  order  to  maintain  a  daughter  in  law,  id. 

For  the  nrceffary  relief^  E.  I  G.  K.  and  Collitch.  An 
order  of  ftflions  was  made  upon  the  overfecrs  of  this  pa- 
rifh, that  they  fhf  uld  pay  zjvirgeon  his  b'.lj  for  curing  cer- 
tain poor  under  their  care.  1  he  court  faid,  tjaat  the  fef- 
fions  have  no  power  to  mak^^fuch  orders  ;  ahd  fo  quafli^d 
it.      I  Barnardifl.   46. 

JH.  6  G.  2.  K.  and  V/ood/ierton.  An  order  was  made 
by  two  juftices  uptin  the  officers  of  the  parifti  of  IVood' 
Jlerton,  for  paying  5  1,  upon  account  of  a  poor  inhabitant 
of  that  parifh  when  he  was  in  gaol,  and  likewife  for  pay- 
ing a  furgeon's  bill  that  was  due  upon  his  account ;  which 
order  was  confirmed  at  the  fefliuns.  It  was  moved  to 
quafh  thefe  oiders.  And  upon  (hewing  caufe,  it  was 
urged,  that  the  judices  have  only  power  to  order  parifh 
officers  to  relieve  a  poor  inhabitant  where  it  is  lit  he  ought 
to  be  relieved.  But  in  the  prefent  cale  the  parifh  officers 
have  actually  given  the  party  relief.  They  employed  ^ 
furgeon,  and  a  nurfe,  to  take  care  of  him.  The  furgeon 
and  nurfe  have  a  proper  remedy  by  way  of  adlion  againft 
the  officers ;  and  the  juftices  have  no  pretence  to  interfere 
in  this  matter.  And  the  court  were  of  opinion  tnat  thefe 
orders  fhould  be  quafhed.     2  Barnardifl.  T-Q"],  247. 

3.  By  the  3  C.  4.  The  churchwardem  and  overfeers  may, 
by  the  confent  of  two  jufiices  (i  Q.)  within  their  refpcSlive 
limits,  wherein  Jhatl  be  more  juriices  than  one  ;  and  whtre  no 
nor e  fhall  be  than  one,  wi.h  the  offnt  of  that  one  juf lice,  fet  up 
and  ufe  any  trade,  wy fiery  or  occupy  tion,  only  for  the  Jetting 
fn  work  and  belter  relief  cf  the  poor,     f.  22. 

12  4.  Thg 
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4.  The  churchwardens  and  overfeers^  or  ths  greater  part  (p/Erefling  cot- 
ihem,  by  the  leave  of  the  lord  of  the  manor  ^  whereof  any  ivajie^^^^^' 

or  common  within  the  parijh  is  parcel^  and  on  agreement  with 
him  made  in  writing.,  under  his  hand  and  feal ;  or  ctherwije^ 
according  to  any  order  to  be  fet  down  by  the  ju/lices  infeffions,  by 
like  leave  and  agreement  of  the  lord  in  writing  under  his  hand 
and  feal i  may  build  in  ft  and  convenient  places  of  habitation  in 
fuch  wafle  vr  common^  at  the  charge  of  the  pari/h^  or  other- 
wife  of  the  hundred  or  county  as  aforefaid-,  to  be  rated  and 
gathered  in  manrier  before  expreffed,  convenient  hufes  of  dwell- 
ing for  the  faid  impotent  poor.     43  El.  c.  2.  f.   5. 

5.  //  fholl  be  lawful  for  the  churchwardtns  and  overfeers^  Overfeers  may 
in  any  parijh^  townjhip,  or  place,  with  the  content  of  the  mojcr  (^o""^"^^  '"'  '*^« 

r     1  -n  •  •    t     t  •  '     '        I  ;        maintensnce  and 

part  0]  the  parijhioners  or  inhabitant^.,  in  Vt/lry^  or  other  (-mploymenc  o/ 
parifh  or  publick  meeting  for  that  purpofe  ajfembled^  or  of  fo  the  poor, 
-many  of  them  as  fhall  be  Jo  affembied^  upon  ufual  notice  thereof 
frfi  given  ^  to  pur  chafe  or  hire  any  hcufe  or  houfls^  in  the  fame 
parijhy  town/hip^  or  place,  and  to  contrael  zvith  any  perfon  or 
perfons  for  the  lodging,  keeping,  maintaining,  and  employing 
any  or  all  fuch  poor  in  their  rifpe^ive  parijhes,  towrfh'ps,  or 
places,  asfhull  defre  to  receive  relief  or  colleHion,  and  there  to 
keep,  maint.in,  and  employ  all  ju-h  poor  perfons,  and  take  the 
benefit  of  the  work,  laiour,  and  fervice  of  any  fuch  poor  per- 
fons, who  fhall  be  hep*  or  maintained  in  any  Juch  houfe  or  houfes, 
for  the  better  maintenance  and  relief  of  fuch  poor  perfons,  uho 
fhall  be  there  kept  or  maintained.  And  if  ariy  poor  perjon  fhall 
refufe  to  be  lodged,  kept,  or  maintained,  in  fuch  houfe  cr  houles, 
be  fhall  be'  put  out  of  the  parijh  boqk,  and  Jhall  not  be  intitled 
to  receive  relief  from  the  churchwardens  and  over feers,     9  G. 

c.   7-  f.  4. 

M.  "1  G.  3.  K.  snd  Carlifle.  The  defendant  was  in- 
ditfted  for  difobeying  an  order  of  fcfiions.  The  cafe  was, 
jfane  C&rr  the  pauper,  having  been  delivered  of  two  baf- 
tard  children,  was  taken  into  -the  poor  houfe  of  the  pa- 
rifh of  St.  Marf%  in  Carlifle,  which  had  been  there  clia- 
bliflied  according  to  the  9  G.  c.  7.  There  fhe  and  her 
children  were  maintained  for  a  year  and  an  half.  Then 
the  parifh  officers  agreed  to  allow  her  one  (hilling  a  week, 
towards  the  maintenance  of  herfelj  and  children.  After 
fix  months  they  rcfufed  to  continue  the  payment,  but 
offered  to  take  her  and  her  children  again  into  the  poor 
houfe.  S'le  prayed  them  to  cake  one  child,  and  laid  flie 
would  take  care  of  the  other.  That  being  refufed,  (he 
offered  to  take  fixpcnce  a  week.  But  the  parifh  ofEcers 
perfiftcd  in  givmg  her  no  relief,  unlefs  fhe  would  corns 
again  into  the  poor  houfe.  Whereupon  flie  applied  to 
the  general  quarter  feiiions  for  the  county  of  Cumberland ; 
T  t  4  who 
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who  made  an  order  on  the  churchwardens  and  overfeers 
to  pay  her  one  fhilling  a  week,  towards  the  maintenance 
of  herfelf  and  her  two  baftard  children,  until  further 
order.  She  ferved  the  defendant,  being  one  of  the  over- 
feers, with  the  order;  and  demanded  payment,  which  he 
refufed,  but  at  the  fame  time  offered  (as  he  h^d  done 
feveral  times  before  the  obtaining  the  faid  order)  to  take 
her  and  her  children  into  the  poor  houfe.  The  queftion 
referved  at  the  aflizes  for  the  opinion  of  the  judges  was, 
Whether  under  thefe  circumflances  the  defendant  v.'as  by 
law  impowered  to  refufe  payment  of  fuch  weekly  allow- 
ance ?  And  the  cafe  being  laid  before  the  judges,  they 
were  all  cf  opinion,  upon  confidering  the  words  of  the  fta- 
tute,  that  under  the  circumftances  of  this  cafe,  the  defend- 
ant was  by  law  impowered  to  refufe  payment  of  fuch 
weekly  allowance. 

M.  II  G.  3.  K.  againft  T^inJJjip  and  Grunwell,  over- 
feers of  the  poor  cf  the  townfhip  of  Corhr'tdge  in  the 
county  of  No^thunwerland.  In  the  faid  townfhip  a  regular 
poor  hcufe  had  been  eftabliflied  ;  and  the  feveral  perfons, 
who  received  allowances  from  the  faid  townfhip,  had  one 
month's  notice  given  them  to  repair  to  the  faid  poor  houfe, 
to  be  maintained  and  provided  for  therein  ;  and  that  from 
the  expiration  of  the  faid  m.cnth,  the  allowance  to  the  faid 
feveral  perfons  from  the  faid  townfhip  fhould  be  no  longer 
paid.  Afterwards,  at  a  general  quarter  feflions  of  the 
peace  holden  in  and  for  the  faid  county,  an  order  was 
made  in  the  words  foUow^ing  ;  that  is  to  fay,  Margaret 
Ricbl'ieu  having  an  allowance  of  2  s  a  week  payable  to  her 
out  of  the  townlhip  of  Corbridge^  of  which  the  fum  of 
61  4  s  is  now  in  arrear,  it  is  ordered,  that  the  fame  be  im- 
mediately paid  to  her  :  And  it  is  alfo  ordered,  that  the  faid 
allowance  of  2  s  a  week  be  continued  to  be  paid  by  the  faid 
townfiiip  of  Cor  bridge  to  the  faid  Margaret  Rlchiieu  ;  the 
faid  townfhip  appearing,  and  not  fhewing  fufficient  caufe 
to  the  contrary.  The  overfeers  refufed  to  pay  the  fame, 
infifling  that  fhe  {hould  go  into  the  poor  houfe.  Upon 
which  they  were  indi(Sed.  And  a  verdidt  was  given  againft 
the  defendants  the  overfeers,  fubje(3  to  the  opinion  of  the 
court  of  king's  bench.  Upon  hearing  the  caufe,  the  court 
thought  the  general  queflion  to  be  of  vaft  confequence  to 
the  fyflem  of  the  poor  laws:  And  lord  Mans/ie/d  expit&d 
an  approbation  of  work  houfes.  But  they  gave  no  opinion 
upon  the  merits ;  holding  the  fefTions  order  to  be  b^d  and 
illegal  upon  the  face  of  it :  The  fefiions  cannot  make  fuch 
an  original  order.  And  judgment  was  entered  for  the  de- 
fendants.    Bur,  Mar.J\   2677.     CaL  CaJ.  72, 
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H.  20  C,  3.  X.  and  Konh  Shields.  Bv  order  of  a  ju flier, 
the  parifii  oncers  of  the  townfhip  of  North  Shields  were 
diredled  to  pay  to  Anne  I? win  of  that  townfhip,  wife  of 
Thomas  IrwiH^  the  Turn  of  2  s  6  d  weekly,  until  fuch  time 
as  they  (houM  be  otherwife  ordered,  for  the  fupport  of  her 
three  children  by  her  faid  hufband  ;  one  aged  fix  years, 
one  three,  and  one  fourteen  months.  The  parifh  officers 
appealed  to  the  quarter  feflions,  where  the  order  was  con- 
firmed, and  a  i'pecial  cafe  flated  to  the  following  efte^l : 
There  was,  at  the  time  of  making  the  order,  within  the 
townfhip,  a  poor  houfe,  efrablifbed  according  to  the  ftatute 
9  G.  c.  7.  into  which  the  parifli  officers  were  willing  to 
receive  the  pamper,  with  her  three  children,  and  offered  i'o 
to  do  J  but  (he  refufed  to  go  with  her  faid  three  children, 
who  were  of  the  ages  mentioned  in  the  order.  She  had 
another  child  ofeigiit  years  of  age,  for  whom  fhe  did  not 
feek  relief;  neither  did  (he  feelc  relief  for  herfelf,  nor  was 
there  any  order  for  her.  Her  hufband  was  a  mariner,  and 
prifoner  in  France,  and  his  faid  wife  nut  able  to  provid^e 
for  the  faid  three  children.  The  cafe  concluded,  that  thefe 
children,  being  nurfe  children,  the  opinion  of  the  court 
was,  that  they  ought  not  to  be  feparated  from  their  mother; 
and  that  the  mother,  not  feeking  relief  herfelf,  was  not 
compellable  to  go  into  the  work  houfe. — Upon  a  certiorari, 
and  a  rule  to  fhev/  caufe  why  both  the  orders  (hould  not 
be  quafhed,  it  was  argued  in  fuppcrt  of  the  rule  for  quafh- 
ing  them,  that  the  itatute  of  9  G.  c,  '] .  f.  4.  was  to 
fecure  to  parifhes  a  beneht  from  the  labour  of  peifons  afk- 
ing  relief.  If  parents  rL^ceive  affiftan^e  for  the  mainte- 
nance of  their  children,  that  in  truth  is  a  relief  to  them. 
The  cafe  tnerefore  ftates  improperly,  that  the  wife  had  not 
afked  relief  for  herieh  ;  fhe  did  -virtually.,  by  afking  it  for 
her  children,  whom  fhe,  if  able,  was  bound  to  maintain. 
And  the  cafe  of  K.  and  Carlijle  was  relied  on  as  i.n  point. 
On  the  other  fide,  it  w^is  contended,  that  as  the  mother  had 
not  aflced  relief  for  herfelf..  and  the  order  was  only  for  the 
fupport  of  her  children;  fhe  was  willing  to  let  them  go  into 
the  work  houfe,  and  altho'  nurfe  children  cannot  be  feparat- 
ed by  any  compulfory  order  from  their  mother,  fhe  n:iay 
by  her  confent  permit  the  feparation  if  (lie  thinks  it  for  their 
advantage.  In  the  cafe  of  K,  and  CatHpey  the  re'ief  afked, 
and  granted  by  the  order,  was  paTt\y  per/onal,  and  there- 
fore it  was  diilinguifhahle  from  this  ca^^e,  and  within  the 

ftatute. Lord    Mcvisfield  was   not    prefent   during   this 

part  of  the  argument.  Wiiles  juftice  faid  this  was  a 
humane  order,  and  he  wiflicd  to  fupport  it.  He  did  not 
think  the  words  of  the  a!i  in  the  way,  and  inclined  to 
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adopt  the  diftinflion  made  by  the  counfel  between  this 
cafe  and  that  of  K,  and  Carllfe.  Aphurjl  juftice  thought 
the  2i€t  extends  to  the  prefent  cafe  :  That  maintenance  for 
the  children  was  relief  to  the  mother.  There  might  be 
great  inconvenience  if  the  court  were  to  adopt  the  other 
conflrudtion.  One  object  of  the  flatute  was  to  encourage 
induftr}',  by  holding  out  the  difgrace  of  going  into  a  work 
boufe  ;  and  if  parents  could  obtain  a  maintenance  for  their 
children  without  being  compellable  to  go  to  the  work  houfe, 
jdlenefs  would  be  thereby  promoted  among  artificers  and 
nianufaifturers.  Buller  juflice,  on  the  contrary,  thought 
the  diftinftion  between  this  cafe  and  that  of  K.  and  CarliJIe 
to  be  clear.  The  a£t  was  meant  in  eafe  of  parifhes,  but 
the  effect  would  be  quite  the  reverfe,  if,  when  one  of  a 
numerous  family  wants  relief,  the  whole  muft  go  to  the 
parifh  work  houfe;  and,  on  the  other  hand,  that  the  parifli 
is  not  imitled  to  the  labour  of  a  whole  family,  becaufe  one 
of  them  mio-ht  want  relief. — The  cafe  flood  over  for  further 
argument,  Willes  juftice  exprefling  a  wifh  that  it  might  be 
compromifed.  And  now  he  delivered  the  judgment  of 
the  court :  We  think  it  unneceflary  to  give  an  opinion  on 
the  queftion  which  has  been  argued  in  this  cafe,  becaufe  I 
and  my  two  brothers  are  fatisfied  that  no  appeal  lies  from  an 
order  of  maintenance.  The  ftatute  3  W,  c.  1  i.f.  II.  gives 
a  concurrent  junfdi^ion,  in  the  making  orders  for  the  re- 
lief of  the  poor,  in  or  out  of  feffions,  and  doth  not  au- 
thorize an  appeal.  Thea^tofgG.  c.  7.  made  no  altera- 
tion in  this  refpe£t.  The  reafon  for  not  giving  an  appeal 
is,  that  the  pauper  might  ftarve  while  the  caufe  was  in 
fufpenfe.  We  have  fpoken  to  feveral  gentlemen  very 
coiiverfant  in  fefiions  law,  and  none  of  th^m  ever  heard  of 
fuch  an  appeal. — And  the  order  of  feffions  was  quaftied 
(becaufe  they  had  no  jurifdi6tion),  and  the  original  order 
arlirmed.     Douglas.  316.     Cal.  Caf.  68. 

[Upon  this  Mr.  Douglas  obferves,  that  the  words  of  the 
3?^.  c.  II.  are  "  by  authority  under  the  hand  of  one 
*'•  juftice  refiding  within  the  parifli,  or  (if  none  be  there 
*'  dwelling)  in  the  parts  near  or  next  adjoining,  or  by  or- 
*'  der  of  the  jujl.ces  in  ftjfions,''  This,  he  fays,  ftiould 
feem  muft  mean  by  order  of  the  court  of  quarter  fejfiom^  not 
of  juftices,  as  individuals,  when  they  happen  to  meet  at 
the  quarter  feffions.  Therefore  he  makes  a  query  con- 
cerning the  cafe  of  K.  againft  IVinjlnp  and  Grunwell, 
where  the  court  is  ftated  to  have  held,  that  the  feffions 
could  not  make  an  original  order  of  maintenance. — Unto 
which  it  may  be  added,  with  refpe£i  to  this  laft  cafe  of 
2\'orth  Sbieldsy  that  the  great  fundamental  ftatuie  of  43  El, 
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e.  2.  /  6.  ena^tf,  that,  <«  if  any  perfon  fliall  find  himfelf 
*'  aggrieved  by  any  thing  done  by  the  churchwardens  and 
*'  overfeers,  or  by  the  juftices,  in  relation  to  the  relief  of 
**  the  poor,  he  may  appeal  to  the  general  quarter  feflions, 
«'  whofe  order  therein  (hall  be  final."     Which,  by  the 
rule  that  a£ls  in  pari  materia  are  to  be  taken  together,  and 
confidered  as  one  entire  ait,  may  feem  to  include  this  cafe 
concerning  the  order  of  maintenance.     The  CarliJIe  cafe 
above  mentioned  was  upon  an  original  order  at  feflions,  ia 
which  the  jurifdidion  was  not  objeded  to,  but  the  caufe 
was  determined  on  the  real  merits.     The  cafe  of  K.  againft 
Winjhip  and  Grunwell  alfo  was  upon  an  original  order  of 
feflions,  which  order  the  report  fays  was  quaflied,  becaufe 
the  court  was  of  opinion  that  the  feflSons  had  no  power  to 
make  fuch  order.     This  prefent  cafe  of  North  Shields  was 
'on  appeal  againft  an  order  of  a  juftice  out  of  feflions,  and 
in  this  cafe  of  appeal  likewife  the  court  was  of  opinion  that 
the  feflions  had  no  jurifdidlion.     From  which  two  lait  cafes 
it  feems  to  follow,  that  an  order  of  maintenance  by  a  pri- 
vate juftice  out  of  feflions  is  abfolutely  conclufive  j  which 
imports  a  power  in  this  refpedt    not  ufual  in  other  like 
cafes  J    efpecially  as  fuch  juftice  is  required  by  the  ftatute 
to  be  an  inhabitant  of  the  parifli  if  any  fuch  be  there  re- 
fiding,  and  confequently  in  all  probability  eflentially  in- 
terefted  in  the  poor  rate.     As  to  the  matter  of  pra^ice^  it 
is  certain,  that  nothing  is  more  common  at  the  feflions, 
than  applications  for  the  maintenapce  of  poor  perfons,  as 
well  by  original  motion,  as  by  way  of  appeal  from  the  or- 
ders of  private  juftices.     In  fome  places  this  makes  up  al- 
moft  half  the  bufinefs  of  the  feflions,  even  to  a  degree  of 
ridicule  among  the  unthinking  part  of   mankind  j    as  if 
magiftrates  could  be  better  employed  than  in  relieving  the 
niiferies  of  the  diftrefled.     The  reafon  that  has  been  lome- 
times  alledged  againft  removing    the  poor   rate  into  the 
courts  at  Wejimin/ler,  left  the  poor  might  ftarve  before  the 
caufe  (hould  be  determined,  doth  not  ho'd   with  regard  to 
appeals  againft  orders  of  maintenance.     The  juftices  or- 
der takes  efFedl  immediately,  and  continues  1  '.  tor^e  till  al- 
tered by  other  legal  authority.     The  ufual  way  is,  for  the 
juftices  to  order    the    Dvg/feer  to  pav  to    the    pauper  fo 
much  weekly  or  otherwife,  ukuI  he  fi:di  be  otherwife  ordered 
according  to  law  to  forbear  the  fvd  citioivarn.e,  or,  more  ge- 
nerally, till  further  order.     And  this,  if  not  acquiefced  in, 
brings  on  an  appeal  to  the  itflions  j    where  the  court  en- 
larges, mitigates,  or  takes  off  ttie  charge,  as  they  fhall  fee 
caufe,] 
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On  an  0T(1er  for  ,     7",  26  (r.  3.  A*.  V.  Yobn  Feamliy.       This    was  a   demur- 
relief  weekly,     rer    to   an   iadidmcnt    found    apainft   Fearnley.  who    was 

the  monev  isdue  .     ,  n  •  r    >-.;      ,  1 

thebeginnii)gof  ovcrieer  ot  the  poor  Of  the  townlnip  or  Lheckbeaton,  for 
the  week.  '  difobeying  an  order  of  two  jullices,  for  the  payment  of  i  s 
6<J  a  week  to  Sarah  Firth  for  the  maintenance  of  herfelf 
and  h^r  btil^rd  chiid.  One  objection  was;  there  uas  a 
miltake  in  the  caption  of  the  feiTions  where  the  indi£tment 
was  found,  the  word  July  being  inferted  inftead  oi  O£iober^ 
which  the  court  adjudged  to  be  fatal.  It  was  alfo  objeded, 
that  as  the  money  was  ordered  to  be  paid  weekly,  the  defend- 
ant could  not  be  guilty  of  any  difobedience  before  the  ex- 
piration of  the  firit  week.  But  the  court  were  of  opinion, 
that  the  fum  which  was  ordered  to  be  paid  weekly^  was  due 
at  the  beginning  of  the  vjeck.  Caf.  by  Durnf,  and  Eujl. 
316. 
Two  or  mors  6.  And  where^  any  parijl)  or  iownjhip  Jhall  be  too  fmall  ta 

places  maj  jc:n.  purchafe  or  hire  fuch  houfe  or  houjes,  it  ftjall  be  lawful  for  two 
cr  more  fuch  parifjes^  ioivnj/iips,  or  places,  vjiih  the  confent  of 
the  major  part  cf  the  parijhioners  or  inhabitants  of  their  re- 
fpsci'ive  paiijhesy  tcW>ifhips^  or  place'. ^  in  vejlry  or  other  pariJJi 
or  ptiblick  meeting  for  that  purpofe  affemhled^  or  of  fo  many  of 
them  as  fotill  be  jo  affmbUdy  upon  ujual  notice  thereof  fr/i 
givtriy  end  with  the  approlaiion  of  any  juftice  of  the  peace 
'  dwelling  in  or  near  any  Juch  parifh,  townjhip,  or  place^figni- 

ftd  tinder  his  hand  and  feal^  to  unite  in  purchafng^  hiring y 
cr  taking  juch  houfe^for  the  lodgings  keepings  and  maintaining 
cf  the  poor  of  the  jeveralparijhesy  townjlnps,  or  places  fo  unit- 
ingy  and  there  to  keep,  maintain^  and  employ  the  poor  of  the  re- 
fpeciive  pariffJes^  townJhipSy  or  places  jo  unitingy  and  to  take 
and  have  the  benefit  of  the  work,  labour,  or  fervice  of  any  poor 
th-re  kept  and  maintained^  for  the  better  maintenance  and  ie- 
hef  of  the  poor  there  kcpty  mdintainedy  and  employed  \  and  if 
any  poor  in  the  rtfpeSilve  parijhsSy  townftnp;,  or  places  jo  unit- 
h'gy  jhall  refuje  to  be  lodged^  kept,  and  maintained  in  the  houfe 
hired  or  taken  for  fuch  uniting  parijljesy  townjhips,  or  places^ 
he  j}:!all  be  put  out  of  the  collection  booky  and  not  intitled  to  ofk 
relief:  _     , 

And  it  fljall  be  lawful  for  the  churchwardens  and  overfeers 
cf  any  parijhy  tcwnji  ipy  or  place,  with  the  conjent  of  ths 
majar  part  of  the  parij})i oners  or  inhabitants  of  the  jaid  parijhy 
tovjnjhipy  or  place,  where  juch  hovj'e  or  houfes  /hall  be  pur- 
chaj}d  or  hired  for  the  pnrpcfes  aforefaidy  in  vejtry  or  other 
parijh  or  publick  meeting  for  that  purpofe  afjemhled,  or  of  fs 
many  of  them  as  fliall  be  jo  affembled^  upon  ufual  notice  thereof 
frfi  givcHy  to  contrail  with  the  churchwardens  and  overfeers 
'ef  any  other  parifh^  townjljip^  or  place,  for  the  lodging,  main- 
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taimn^,  or  emphy'ing  of  any  poor  perjhn  or  perfons  offuch  other 
farifly,  tcwnjhip^  or  place,  as  to  them  p^all  feem  meet ;  atid  if 
any  poor  perfon  of  fuch  other  pari/li,  tovunjhip^  or  place,  fnall 
Ttfufe  to  be  lodged,  maintained,  and  employed  in  fuch  houfe  or 
houfes,  he  Jhall  be  put  out  of  the  collection  h'ck,  and  r.ot  be  in- 
titled  to  have  relief:  Provided,  that  no  poor  perfo>7,  his  ap- 
prentice, or  child,  Jhall  acquire  a  fettUment  in  the  parijh, 
town,  or  placet  to  which  he  Jhall  be  removed  by  virtue  of  this 
aSl  ;  but  his  and  their  fettkment  Pall  be  and  remain  in  Juch 
parijh,  town,  or  place,  as  it  ivas  before  removal,     g  G.  c.  7. 

7.  There  Jhall  be  provided  and  kept  in  every  pariJI),  a  book  Perfcns  rel-e^eJ 
zvherein  the  names  of  all  perfcns  tiho  receive  cofh^  en  Jhall  be  «"  t>e  entred  in 
regijired,  with  the  day  and  year  ivhen  they  zvere  fir/i  admitted 

to  have  relief,  and  the  occajion  which  brought  them  under  thjt 
necejftiy,  and  yearly  in  Eafter  week,  or  as  often  as  Jhall  be- 
thought convenient,  the  parijhloners  Jhall  meet  in  the  veflry  or 
other  ufual  place  of  meeting  in  the  parijh,  before  whom  the  Look 
JJmil  be  produced.)  and  all  ferjons  receiving  colleflion  to  be  cal.'ed 
over,  and  the  reafons  of  their  taking  relief  examined,  and  a  new) 
Ufl  made  and  entre'X  of  fuch  perjons  as  ih-.y  Jhall  think  ft  and 
allow  to  receive  colle£fion.      3  W.  c.  1 1.  f.  1 1. 

8.  jind  no  other  per fn  Jhall  he  allowed  to  receive  coHcoIion  ^''^o'.hfs  to  hs 
at  the  charge  of  the  panjh,  but  by  authority  under  the  band :f '^'^^'^^'^^^^ 
one  jujiice  reftding  within  fuch  jjarijh-i   or  (if  none  be  there  juilices, 
dwelling)  in  the  parts  near  or  next  adjoining,  or  by  order  of  the 

jufilces  in  fejfions,  except  in  cafes  ofpejiikntial  difeafes,  phgus^ 
or  fmall  pox,  for  fuch  families  only  as  Jhall  be  therewith  in- 
fe£fed.      3  W.  c.  ll.f.  ll. 

And  no  juflice  Jhall  order  relief  to  any  poor  perfon,  until  oa'b 
be  made  before  him  of  fome  matter,  which  he  Jhall  Judge  to  be  a. 
reafonahle  caife  for  having  fuch  relief;  and  that  the  fame  pcr^ 
fon  had  by  hin^Jelf,  or  fome  other,  applied  for  relief  to  the  pa- 
rijhloners at  feme  vefry  or  other  publick  meetings  or  to  two ''f  the 
over  Jeers,  and  was  by  them  refufed  to  be  relieved;  and  until 
fuch  ju/iice  hath  fummoned  two  of  the  ovcrj'eers  to  Jhew  caufe 
why  Juch  relief  Jh:idd  not  he  given,  and  the  per  Jon  fo  fum- 
moned hath  been  heard  or  made  default  to  appear.  9  G.  c.  7. 
f.  I. 

And  the  perfon  wh-m  fuch  jujilce  Jhall  think  fit  to  order  to 
be  reheved,  Jlmll  be  entred  in  fuch  book,  as  one  of  thofe  u-ht  it 
to  receive  collection,  as  long  as  the  caufs  for  fuch  relief  conii' 
flues,  and  no  longer.  And  no  officer  fhall  (except  upon  fuddeh 
and  emergent  ouafions)  bring  to  the  account  of  the  pariji),  any 
money  he  Jhall  give  to  any  poor  perfon  zvho  is  not  regi/lred  in 
Juch  book^  as  a  perfon  intitled  to  recsivs  colleiJio!:,  on  pain  of 
n  5'» 
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5  /,  }>■;}  diftrefs,  by  warrant  of  two  ju/iices^  who  fhall  have  eX" 
amiuid  into  and  found  him  guilty  of  fuch  offence 'y  which  [aid 
fumjhallbe  applied  to  the  ufe  of  the  poor  by  dire£fion  ofthejuf 
tices.  9  G.  c.  7,  f.  2. 
P.ifons  relieved  9"  ^of^over,  Every  fuch  per fon  a i  /hall  be  Upon  the  coU 
lobebadged.  leSlion^  and  receive  relief  of  any  parijh  or  place ^^  and  the  wife 
and  children  of  any  fuch  perfon  cohabiting  in  the  fame  houfe 
(fuch  child  only  excepted,  as  /hall  be  by  the  churchwardens  and 
overfeers  permitted  to  live  at  home,  in  order  to  attend  an  im- 
potent and  helplefs  parent)  /hall  upon  the  /boulder  of  the  right 
flceve  of  the  uppermofi  garment^  in  an  open  and  vifible  manner, 
wear  a  large  Roman  P,  together  with  the  /irfi  letter  of  the 
name  of  the  parl/h  or  place,  whereof  fuch  poor  perfon  ii  an  in^ 
habitant,  cut  either  in  red  or  blue  clothe  as  by  the  churchwardens 
and  overfeers  /hall  be  direSfed:  And  if  any  fuch  poor  perfon 
/hall  negleSi  or  refu/e  to  wear  any  fuch  badge  or  mark,  it  /hall 
be  lawful  for  one  jujiice  to  puni/l)  fuch  offender,  either  by  order- 
ing his  alloivance  to  be  abridged,  fufpended,  or  w'lthdraivn,  or 
etherwife  by  committing  him  to  the  houfe  of  correction,  to  be 
whipt  and  kept  to  hard  labour,  not  exceeding  21  days  :  And  if 
any  churchwarden  or  overfeer  /hall  relieve  any  fuch  poor  perfon, 
not  zvearing  fuch  badge,  and  be  thereof  convicted  on  oath  of 
one  witnefs  before  one  ju/iice,  he  /hall  forfeit  20  s,  by  dijlrefs, 
half  to  the  informer  and  half  to  the  poor,  8  &  9  W,  c.  30. 
f.  2. 
Sptrituoiis  li-  10.  By  the  24  G.  2.  c.  43.     Nofpirituous  liquors  /hall  be 

quors  not  to  be  fold  or  u/cd  in  any  work  houfe,  or  houfe  of  entertainment  for  pa- 
kou'*"  ^  ^'J^''  P''°^  »  ^^  '^        forth  more  at  large,  in  the  article  relat- 

ing to  fpirituous  liquors,  under  the  title  CjtClTc* 

THE  above-mentioned  ftatute  of  the  9  G.  c.  7.  hath 
been  very  beneficial  in  prailice  ;  but  the  matter  feemeth 
at  length  to  have  been  carried  loo  far ;  the  overfeers  in 
many  places  having  found  out  a  method  of  contradting 
with  fome  obnoxious  perfon,  of  favage  difpofition,  for  the 
maintenance  of  the  poor  :  Not  with  any  intention  of  the 
poor  being  better  provided  for,  but  to  hang  over  them  in 
ierrorem,  if  they  will  not  be  fatisfied  with  the  pittance 
which  the  overfeers  think  fit  to  allow  them.  And  one 
fuch  tafkmafter  oftentimes  undertakes  for  the  poor  of  feve- 
ral  parifhes  or  townfiiips.  But  the  juftices  have  power, 
by  with-holding  their  aflent,  to  prevent  any  bad  ufe  being 
made  of  this  kind  of  traiHck. 
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Oath  of  a  poor  perfon  wanting  maintenance. 

A      V.  of in  the  pari/})  of in  the  county  of 

^^  *  —  .  maketh  oath,  that  he  is  very  poor  and  impotent^ 

and  not  able  to  provide  for  himfelf  and  his  family,  and  that  on 
—  —  I'sfi  he  did  apply  for  relief  to  the  parijhioners  of  the 
faid parifh  at  a  vejlry  (or  other  publick)  nuiting^  [or,  to 
two  of  the  overfeers  of  the  poor  of  the  faid  parifh  J  and  tjuas 
by  them  refufed  to  be  relieved* 

A.  P. 
Taken  and  made  before  me  one  of  his 

majejiys  ju/iices  of  the  peace  for 

the  faid  county,  the  ■■■  day  of 

— J.  P, 

Warrant  thereupon  to  funjmon  the  overreers, 

J  To  the  conftables  of  in  the  parifh 
. ,  v^.w.^w«..w.  .      of  — —  in  the  faid  county,  and  to  every 
t      of  them. 

Ty  HERE  AS  A.  P.  of  your  parijh  hath  this  day  made 

'  ^     oath  before  me one  of  his  majefiy  i  jufliccs  of  the 

peace  in  and  for  the  faid  county  .^  that  he  the  faid  A.  P.  is  very 
poor  and  impotent^  and  not  able  to  provide  for  himfelf  and  his 

family ;    and  that  he  the  faid  A.  P.  did  on laji  apply 

to  the  parifbioners  of  your  faid  parifh  at  a  vefiry  (or  other 
publick)  mecti.-:g  [or,  to  A.  B.  and  C.  D.  two  of  the  over-' 
feers  of  the  poor  of  the  faid  parifh'\  and  was  by  the?n  refufed 
to  be  relieved :  Thefe  ore  iherefore  to  require  you  in  his  faid 
majejiys  name,  to  fummon  tivo  cf  the  overfeers  of  the  poor  of 
the  faid  parijh,  to  appear  before  ?ne  on.  •— —  next  at  the  hiufe  of 

' in  —— in  the  faid  county^  at  the  hour  of     -    "     ' 

in  the  forenoon  of  the  feme  day,  to  fJoew  caufe  why  relief  fj)3uid 
not  be  given  to  the  fa:. I  A.  P.  And  he  you  then  there  with 
this  precept,  to  certify  what  you  foall  have  done  in  the  execution 
hereof.     Given  under  tny  hand  and  feel  the  ■  -■  day  of 

—       •  -  in  the  •  yej2r  — — , 

Order  for  maintenance. 

WeftmorLand.T^HEREAS  A.  P.  c/ in  the 

'  ^    parifh  cf  — — — .  in  the  faid  county  cf 
>■  hath  made  oath  before  me  ,— — —  one  of  his  niajefiys 

jujiices  of  the  peace  for  the  jaid. county,  that  be  the  faid  A.  P. 
is  very  poor  and  impotent,  and  not  able  to  vnork  ;  and  that  he 

the 
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the  faid  k.  P.  did  on  lajl  apply  for  relief  to  ths  part' 

Jhioners  of  the  f did  pari jh  of at  a  vcftry  (or,  puhlick) 

meetings  [or,  to  A.  IB.  and  C.  D.  two  of  the  overfeers  of  the 
poor  of  the  faid  par  ifo]  and  was  by  ihun  refujed  to  le  relieved: 
And  whereas  A.  B.  and  C.  D.  ove-  feer$  of  the  poor  of  the 
faid  parip-)^  have  been  duly  fummoned  by  me,  to  Jhew  caufe  why 
relief  jhou'.d  not  be  given  to  the  faid  A.  P.  and  have  appeared 
before  me  in  purfuance  of  fuch  fummons,  but  have  not  made  any 
fufficient  caufe  to  appear  as  aforefaid^  [or,  but  have  made  de* 
fault  to  appear  before  me  according  to  fucb  fummons :']  Ids 
therefore  here'^^y  order  the  chwchwardens  and  iverjeers  of  the 
po:r  of  the  faid  pari fh.^  or  fame  of  them^  to  pay  unto  the  faid 
A.  P.  ihi  fum  of  ■  weekly  and  every  week,  for  and  to- 

tvards  his  fupport  and  maintenance,   until  fuch  time  as  they 
fhall  be  otherivlfe  ordered  according  to  law  to  forbear  the  faid 

allowance.     Given  under  my  hand  and  feal  at •  in  the 

faid  ccuniy,  the  ■  day  of  —    '       in  the year 


Contra(5l  for  maintenance, 

A  T  a  puhlick  mciting  of  the  inhabitants  of  the  parljh  of 

^^   in  the  county  of  ■  for  that  purpofe  affem- 

hled  upon  ufual  notice  thereof firfi  given  \  it  is  conira^ed  by  and 
with  the  confent  of  the  major  part  of  the  faid  inhabitants  fa 
afjemb'ed  as  aforefaidy  bttween  A,  B.  and  C.  D.  church- 
wardens^ and  E.  F.  and  G.  H.  ovirfeers  of  the  poor  of  the 

faid  parijhy  of  the  one  part,  and  A.  M.  of in  the  faid 

parifh^  yeoman,  of  the  other  part ;  That  he  the  faid  A,  M.fjall 
and  will  during  the  fpace  of  one  whole  year,  io  commence  from 

' next  enfulng^  at  his  own  proper  cfis  and  charges,  in 

the  houfe  in  which  he  now  divelleth,  find,  provide,  and  aibiu 
unto  all  fuch  poor  people,  as  fhall  be  lawfully  Intitled  to  relief 
and  maintenance  f  om  the  faid  parijhy  and  fhall  be  brought 
unto  him  by  the  churchtvardens  or  overfeers  of  the  poor  afore- 
faid,  or  any  of  them,  or  by  their  or  any  of  their  fucceffors  for 
the  time  being,  fuj^cient  lodging,  meat,  drink,  clothing,  employ- 
ment, and  other  things  neceffary  for  their  keeping  and  main- 
tenance :  And  that  in  confideration  there  f  the  faid  church' 
wardens  and  overfeers  of  the  pa:r,  and  their  fiicceffors  refpec- 
tive'y,JhaH  pay  or  caufe  to  be  paid  to  the  faid  A.  M.  the  fum 

of  in  equal  proportions. The  faid  A.  M.  to 

have  moreover  and  take  unto  himfelf  the  benefit  of  the  faid  poor 
people" s  work,  labour,  and  fervice  during  the  faid  term.  In 
wttnefs  whererf  the  parlies  to  thefe  prefcnts  have  hereunto  fet 
their  bands,  th: day  of  ———«-, 

It 
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It  may  perhaps  be  requiTite  to  infert  a  claufe  more  par- 
ticularly with  refpedl  to  the  article  of  clothing  ;  fetting  forth 
in  what  condition  they  fhall  go,  and  in  what  condition  be 
delivered  back  again. 

As  alfo,  if  they  fliall  die  ;  who  (hall  be  at  the  expence 
of  burying  them,  and  the  like. 

As  alfo,  if  they  fliall  be  rcfra5ioyy  or  ungovernable; 
who  fhaJl  be  at  the  charge  of  fending  them  to  the  houfe 
of  corre<fiion,  or  otherwife  reducing  them  to  good  be- 
haviour. 

And  other  claufes  as  there  may  be  occafion. 

If  two  pariflies  or  townfliips  fliall  join  in  fuch  contract- 
ing, it  will  b6  neceiTary  to  infert  in  the  contract,  the  con- 
fent  of  a  juftice  of  the  peace i  as  thus, 

'■  by  and  with  the  confent  of  the  maj:r  part  of  the/aid 

inhabitants  fo  ajfembled  as  aforefaid  refpeiUvely,  and  aljo  by 
and  with  the  confent  of  ^.  P.  efquire^  one  of  his  tnajefifs 
jufiices  of  the  peace  for  the  faid  county^  dwelling  in  the  faid 

parijh  of [or,  near  to  the  faid  parijhes^  or  townjhips 

./ .J 

,  And  the  aflent  of  the  faid  juftice  may  be  indorfed  there- 
on, as  follows: 

efquire^  one  of  his  mnjeflys  jufiices  of  the  peace 


for  the  within  mentioned  county  of and  dweling  in  the 

within  mentioned  parijh  of [or,   mar  to  the  within 

mentioned  parijhes^  or  toicnjhips  of  J  do  confent  unto, 

allow,  and  approve  cf  the  within  written  ccnira5t^     Givm 
under  my  hand  andfeal  the  day  of , 

VI,  Of  the  overfeers  account. 

I.  By  the  43  El.  c.  2.  The  churchwardens  and  overfeers  Account 
Jhall  within  four  days  afer  the  end  of  their  year,  and  other 
overfeers  nominated,  mt.ke  and  yield  up  to  two  jiflices  (l  Q^) 
a  true  and  perfect  account  of  all  fums  by  them  received,  or 
rated  and  ajffjed  and  not  received,  and  alfo  of  juch  flock  as /hall 
he  in  their  hands,  or  in  the  hands  of  any  of  the  poor  to  work^ 
and  of  all  other  things  concerning  their  office  :  And  fuch  fums 
ef  money  as  Jhall  be  in  their  hands,  Jhall  pay  and  deliver  over  to 
their  Jucceffors :  And  the  fubjequent  churchwardens  or  overfeerSy 
by  warrant  from  tivo  fuch  ffVices,  may  levy  by  dijhcfs  and 
Jale  of  the  offender'' s  goods,  the  faid  fums  or  flock  which  fhall 
be  behind  on  any  account  to  be  made ;  and  in  defeil  of  fuch  dif'* 

Vol,  III.  U  u  trejs^ 
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iyef^t  tivo  fuch  juflices  7r.ay  commit  him  to  the  ci7nmon  gaol^ 
thereto  rtmain  without  bailor  ?iwinpri%e,  until  pnyment  of  the 
faid  fum  andjiock  :  And  gIJq  any  fuch  two  jufica  may  commit 
to  the  faid  prifon  every  one  of  the  faid  churchwardens  and 
ovetfersy  which  f}) all  refufe  to  account^  there  to  remain  with- 
out hail  or  mainpt  ize^  until  he  have  made  a  true  account,  and 
fatisfied  and  paid  fo  much  as  upon  the  faid  account  fhall  he 
remaining  in  his  hands,     f,  2,  4. 

And  by  the  17  G.  2.  c.  38.     It   is  ena£^ecl  as  follows  : 

The  churchwardens  and  ovtrfeers  fliall  yearly^  within  four  ~ 

teen  days  after  other  overfeers  Jhall  he  appointed^  deliver  in  to 

the  fucceeding  cverfiers   a  jufi  account  in  writings  fairly  en- 

tred  in  a  book  t'j  be  kept  for  that  pur pofe,  and  figned  by  thewy 

cf  all  fums  by  them  received^  or  rated  and  hot  received  j  ar,d 

alfo  of  all  materials  that  f})all  be   in  their  hands^  or  in  the 

hands  of  any  of  the  poor  to  be  wrought^  and  of  all  money 

paid  by  fuch  churchwardens  and  overfeers  fo  accountings  and 

cf  all  other    things  concerning    their    ojffice  \    and  fJmll  afa 

pay  and  deliver  over  all  fums  of   money  and  other  things^ 

which  floall  be  in  their  hands,    to  the  fucceeding  overfers  ; 

which  account  fnall  he  verified  by  oath  before  one  jufiice^  who 

Jhall  fign  and  attell  the  taking  of  the  Jamcy    at   the  foot  of 

the  account,    without  fee  ;  and  the  faid  bocks  fhall  be  pre- 

ferved  by  the  churchwardens  and  overfeers  in  feme  publick  or 

other  place  within  the  parijh  or  townjhip  ;   and  they  fhall  per ^ 

7nit  any  perfon  affefjed,  or  liable  to  be  oJf:fJ'ed,  to  infpeSl  the 

fame  at  all  feajonable  times^  p'-'yi'^g  6  d  for  fuch  infpe£iion  ; 

and  Jhall  upon  demand  give  copies  at  the    rate  of    b  d  for 

every  three  hundred  zuofds,    and  fo  in  proportion.     And  if 

they  Jhall  refuje  or  negle£i  to  make  and  yield  up  Juch  account^ 

verified  as  aforefaid,  within  fuch  time,  or  Jhall  refufe  or  neg' 

le£l  to  pay  (,ver  the  money  and  other  things  in  their  hands  j 

any  two  juflices  may  commit  them  to  the  common  gaol,  till  they 

fl:)all  have  given  Juch  account,  or  Jhall  have  paid  and  yielded 

zip  fuch  money  and  other  things  in  their  hands  as  aforefaid, 

i.  I,  2. 

Churchwardens']  M.  15  C  2.  TT.  and  Pecke.  The 
churchwarden  was  committed  for  refufing  to  account  for 
all  monies  received  and  dilburfed  by  him,  and  of  all  fuch 
things  as  concerned  his  office.  But  upon  an  habeas  corpus 
he  was  difcharged  ;  for  if  he  be  committed  as  overfeer,  it 
muft  be  fo  exprefled  in  the  mittimus,  although  to  be 
overfeer  be  annexed  to  the  office  of  churchwarden,  for  the 
juflices  have  no  power  over  him  as  churchwarden,  1  Kcb, 
574* 


tl 
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Such  money  as  Jhall  be  in  their  hands ^  foall  pay  and  deliver 
over  U  their  fucceffors']  M.  8  G.  2.  K.  and  the  juftices  of 
Somerfetjhire.  Mandamus  to  the  juftices,  to  grant  a  war- 
rant for  levying  30  I  17  s  I  id,  being  the  balance  of  the 
laft  overfeers  account  in  their  hands.  They  return,  that 
true  it  is  there  was  fuch  a  balance,  but  that  the  veftry  had 
ordered  them  to  retain  it,  and  employ  an  attorney  to  fue 
for  fome  charity  money,  and  get  it  laid  out  for  the  benefit 
of  the  poor ;  that  one  Tcung  was  fo  employed,  and  the 
balance  exhaufted  in  fees,  and  that  the  overfeers  had 
engaged  to  pay  Young ;  and  for  that  caufe  they  had  refufed 
to  grant  the  warrant.  But  by  the  court:  There  muft  go 
a  peremptory  mandamus  \  for  the  ftatute  fays,  the  balance 
Ihall  be  paid  over  to  the  new  overfeers,  under  a  penalty; 
and  it  is  not  in  the  power  of  the  veftry  to  difpenfe  with  the 
ftatute.     Str.  992. 

T.  26  G.  3.  K.  and  Eggv:gton,  The  defendant  had 
received  as  overfeer  of  the  poor  4I,  previous  to  his  be- 
coming a  bankrupt,  which  was  on  5th  December  1785;  but 
his  accounts  were  not  made  out  till  the  Ea/hr  following; 
and  he  had  afcrwards  been  committed  to  gaol  by  two  juf- 
tices,  for  not  paying  over  the  4I  as  the  balance  of  his 
zccount.——ErJkine  moved  for  a  rule  to  (hew  caufe  why 
he  (hould  not  be  difcharged,  on  the  ground  that  this  fum 
was  debt  exijiing  previous  to  the  bankruptcy,  and  might 
have  been  proved  under  the  commiflion,  and  the  dtfendant 
had  fince  obtained  his  certificate.  And  he  infifted,  that 
when  the  accounts  were  delivered  in,  it  appeared  that  this 
fum  was  received  antecedent  to  the  bankruptcy,  and  might 
have  been  afcertained  by  any  parifhioner,  fo  as  to  have 
enabled  him  to  prove  it  under  the  commiflion.——— 
X.  Mansfield:  This  money  was  depofited  in  the  defend- 
ant's hands  for  the  ufe  of  the  parilh,  which  they  had  no 
right  to  call  for  til!  a  fortnight  after  Eajler  1786  ;  therefore 
till  that  time  he  was  entitled  to  retain  it.  But  this  debt 
only  arifes  upon  the  defendant's  converfion  of  it  to  his 
own  ufe,  which  is  not  till  after  the  bankruptcy :  There- 
fore  the   defendant  is  not  entitled   to   be   difcharged. • 

Buller  J,  This  motion  can  only  be  fuftaintd  on  the  ground 
that  the  pariftiioners  had  a  caufe  of  a<5tion  againft  the 
defendant  before  his  bankruptcy  ;  but  at  that  time  they 
could  not  have  fued  him  for  this  debt :  And  even  if  this 
fum  had  been  kept  by  itft^lf,  the  bankrupt's  afljgnees  could 
not  have  touched  it :  The  defendant  was  a  mere  truUee 
for  the  parilh,  and  I  cannot  think  that  bis  bankruptcy  dif- 
U  u  2  charged 
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charged   him    from    his   cfHce   of  overfeer.— —  Rule  An- 
charged.     Caf.  by  Bumf,  and  Eajl.   369. 

Until  he  have  made  a  true  account]  T.  2  JV.  The  m^jyer 
and  churchwardens  of  Northampton.  The  mayor  com- 
mitted the  churchwardens,  as  overfeers  of  the  poor,  for 
refufing  to  account,  and  the  warrant  of  commitment  con- 
cluded, until  ihey  be  duly  d'lfcharged  according  to  law.  The 
court  held  the  commitment  void  ;  becaufe  the  warrant 
ought  to  conclude,  there  to  remain  tmtil  ihey  Jhall  account^  as 
the  ftatute  doth  appoint.  And  the  difference  is,-  v/here  a 
man  is  committed  as  a  criminal,  and  where  only  for  con- 
tumacy ;  for  in  the  firft  cafe,  the  commitment  muft  be  until 
difcharged  according  to  law  ;  but  in  the  latter,  until  he 
comply  and  perform  the  thing  required  ;  for  in  that  cafe,  he 
{hail  not  lie  till  a  feffions,  but  (hall  be  difcharged  upon 
performance  of  his  duty.     Catih.  152.     , 

Which  account  Jhall  he  verified  by  oath  before  one  jujlice'] 
H.  19  G.  2.  K.  and  the  juflices  of  Middle/ex.  A  ?nanda- 
nivs  was  moved  for,  to  be  directed  to  the  juflices  to  fwear 
William  Carr^  hte  overfeer  of  the  poor  of  the  parifhes  of 
5/.  Andrew  and  5/.  George  the  Martyr,  to  the  truth  of  his 
account,  upon  an  affidavit  made  by  Carr  that  he  had  deli- 
vered in  an  account  to  the  juftice?,  and  was  ready  to  fwear 
to  the  truth  thereof,  but  that  they  had  refufed  to  fwear 
him.  On  behalf  of  the  juflices,  it  was  objedted,  that  the 
account  confided  of  grofs  fums,  and  that  the  judices  afked 
him  feme  quefticns  touching  the  particulars,  which  be 
refufed  to  anfwer,  and  therefore  they  refufed  to  fwear  him 
to  his  account.  By  the  court:  A  mandamus  is  a  matter  of 
ccurfe,  and  we  cannot  refufe  to  grant  it.  If  the  juftices 
have  any  legal  objection,  they  may  return  it  upon  the 
mandamus.     1  Wilfon.   125. 

And  if  any  perfon  thinks  himfelf  aggrieved  by  the  ac- 
count, he  may  have  his  remedy  by  api^eal, 

And  the  faid  books  Jhall  be  preferved  by  the  churchzvardem 
avd  overfeers]  T.  24  ^'  25  G.  2.  K.  and  Clapham,  A  man- 
damus  v/as  granted  to  oblige  the  old  overfeer  to  deliver 
ever  the  books  of  the  poor  rates  to  the  new  overfeer ;  for, 
by  the  court:  They  arc  public  books,  and  ought  to  be 
delivered  over  by  one  overfeer  to  another,  that  all  the 
parifhioners  may  have  accefs  to  them,  and  the  overfeer 
and  churchwarden  for  the  time  being  ought  to  have  the 
cuftcdy  thereof,     i  WHfon.  305. 

,  2.  And 
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2.  And  \f  any  over (eer  J})all  remove^  he  fhall^  before  /j!s  re-  Ovtrfeer  jerray 
tncval,  dil.vcr  ever,  tofome  churchwarden  or  cihur  overfeer,  '"^  "'  ^'"^* 
his  accounts,  verified  as  aforefaid^  with  all  offe[]inenis^    books, 

papers,  money,  and  other  things  concerning  Ins  office  \  and  if 
any  ov;rfeer  Jhall  die,  his  executors  or  ad'ninijirators  fnally 
luithin  40  days  after  his  deceafe^  deliver  over  all  things  con- 
cerning his  office  to  feme  churchiuarden  or  other  ovcrfcer,  and 
fhali  pay  out  of  the  a  fits  all  mon  y  rema'^rdng  due^  which  he 
received  by  virtue  of  his  office^  before  any  of  his  ether  debts  are 
paid.      17  G.  2.  c.  3S.  r.  3. 

3.  By  the  4.3  El.  c.  2.     If  any  perfn  Jliall  find  himfelf  ^9\>^^^  H^'^n^ 
aggrieved  by  any  a£f  done  by  the  /aid  overfcers  or  juflices,    he  *^*  3«'0"nt« 
7nay  appeal  to  the  general  quarter  fejpons,  whofe  order  therein 

Jliall  b  'lid  all  parties. 

Ant]  this  power  of  appealing  generally,  doth  not  feem 
to  be  taken  away  by  the  ftatuce  here  next  followino-;  but 
the  fame  being  only  in  the  affirmative,  it  feem*  th  that 
they  may  both  ftand  together,  and  that  the  appeal  may  be 
upon  either  of  ths  itatutes. 

And  Lpon  this  ftatute  of  the  43  El.  the  appeal  is  not 
lkni:cd  to  the  -next  feflions,  but  may  be  at  any  time 
afcer. 

The  other  ftatute  abovemcntioned,  with  regard  to  this 
matter,  is  as  follows  :  If  any  perfon  fnqll  have  atiy  material 
ohjeclio'i  to  fuch  account  or  any  part  thertof  he  may,  giviyjg 
reafcnable  notice,  appeal  to  the  next  fejfions,  hut  if  reafonable 
notice  be  not  given,  then  they  fSml  adjourn  the  appeal  to  the 
next  feffions  after  ;  and  the  court  may  award  cojls  to  either 
parky,  as  in  cajes  of  fetihmcnt  by  the  S  ^  g  IK      17  G.  2. 

c.  38.  r.  4. 

So  that  here  is  a  power  to  awnrd  coHs,  if  the  appeal  is 
to  the  next  feffions.;  but  if  the  appeal  is  up.on  the  43  EI. 
and  not  to  the  next  feihoiis,  iheje  is  no  power  in  fuch  cafe 
to  award  colls. 

And  by  the  faid  flatute  of  the  17  G.  2.  c.  38.  In  all 
corporations  or  fmnchifes,  vjoich  have  not  four  juf  ices,  pei/svs 
aggrieved  may  appeal^  if  they  think  fit,  to  the  Jicst  county  fcj* 
Jions.      r.  5. 

M.  4  An,  ^.  and  Hedges.  On  appeal  upon  the  fi2- 
tute  of  the  43  El.  againft  the  allowance  of  the  account 
by  two  juiiices,  the  (eifions  ordered  the  oveifeer  to  pay  fo 
much  over,  which  thev  adjudged  to  be  \i\  hij  hands  ;  and 
ior  not  doing  this,  they  cotnn;itied  him.  JBuc  by  the  court; 
Xhey  (hould  have  levied  the  arrears  by  diftrefs  and  fale, 
and  in  default  of  di.'lrcfs  have  ronimiiied  him;  for  the 
U  u   3  feffiojij 
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feffions  muft  execute  their  judgment,  in  the  fame  manner 
as  the  two  juftlces  muft  do.     3  Salk.  533. 

T.  7  G.  K.  and  Barihtt.  An  order  made  at  the  fef- 
fions relating  to  accounts  of  overfeers,  was  moved  to  be 
quaftied,  becaufe  it  did  not  appear  that  the  accounts  had 
been  before  the  juftices  out  of  feffions,  and  they  cannot 
come  per  faltum  to  the  feffions.  On  the  other  fide  it  was 
faid,  that  it  appeared  there  was  an  allowance,  for  the  ap- 
peal is  faid  to  be  againft  the  difburfements  and  the  allow- 
ance thereof^  which  the  court  will  prefume  was  regular. 
But  by  the  court :  It  doth  not  follow,  that  this  was  an 
allowance  by  two  juftices,  for  the  parifh  might  do  it ;  and 
therefore  for  want  of  jurifdi(Stion  this  order  muft  be 
quafhed.     Str.  983. 

Allowance  of  the  account. 

Weftmorland,  T)ERUSED  and  allowed  (having  been 
fi^J'  fiv^^^  ^"^  verified  on  oath  by  A.  B. 
and  C.  D.  churchwardens^  and  E.  F.  and  G.  H.  overfeers 
of  the  poor)  by  me  one  of  his  majejifs  juftices  of  the  peace  in 
and  for  the  faid  county^  the day  of "        .  J.  P. 

yil.  Penalty  of  overfeers  for  the  negled  of  their 

duty. 

1.  In  general,  overfeers  being  negligent  in  their  office, 
fhall  forfeit  for  every  default  20  s  to  the  poor,  to  be  levied 
by  one  of  the  churchwardens  or  overfeers,  by  warrant  of 
two  juftices  (i  ^.)  by  diftrefs;  or  in  default  thereof,  any 
two  fuch  juftices  may  commit  the  offender  to  the  common 
gaol,  there  to  remain  without  bail  or  mainprize,  till  the 
faid  forfeiture  ftiall  be  paid.     43  EL  c,  2.  f.  2.    II. 

2.  And  by  the  17  G.  2.  c.  38.  Any  parifh  officer  ne- 
g,le<iting  to  obey  any  diredtions  of  that  z&,  being  convifled 
theieof  on  oath  before  two  juftices,  in  two  calendar 
months  after  the  offence  committed,  ftiall  forfeit  not  ex- 
ceeding 5  1,  nor  lefs  than  40  s,  to  the  poor,  by  diftrefs, 
f.   14. 

3.  And  in  all  adions  to  be  brought  in  the  courts 
at  JVeftminJier^  or  at  the  aiTizes,  for  the  recovery  of 
any  fum  mifpent  or  taken  to  their  own  ufe  by  the  church- 
wardens or  overfeers,  the  evidence  of  the  pariftiioners, 
other  than  fuch  as  receive  alms,  ftiall  be  admitted.  3  Ji\ 
c.  II,  /.  12. 

VIII.  In- 


l^     (Indemnity.)  679 


VIII.  Indemnity  of  overfeers  in  performance   of 
their  duty. 

1.  By  the  7  y.  c.  5.  If  any  acTllon  fliall  be  brought 
againft  any  juliice  of  the  pence  or  con/}ahU  (aud  by  21  y. 
c.  7.  againft  'Any  church  11  ar den  or  overfeer  of  the  foor,  or 
other  perfon  who  in  their  aid  or  by  their  commandment 
fhall  do  any  thing  concerning  their  offices),  he  m^'  plead 
the  general  iflue,  and  give  the  fpecial  matter  in  evidence  j 
and  if  a  verd  ct  fhall  pafs  for  him,  or  the  plaintifF  (hall  be 
nonfuit  or  fi^ffer  difcontinuance,  he  fhall  have  double  cofts. 
And  fuch  aftion  fhall  be  laid  in  the  county  where  the  fa>5t 
was  committed,  and  not  eifevvhere. 

2.  By  the  43  El.  c.  2.  Ferfons  f-jed  for  any  thing  done 
on  that  a6V,  may  plead  the  general  ifiue,  and  give  the  fpe- 
cial  matter  in  evidence;  and  if  a  verdidl  be  (ound  for  the 
defendant,  or  the  pfaintift'  be  nonfait,  the  defendant  fhall 
have  treble  damages  with  cofts,  to  be  afiefled  by  the  jury 
in  cafe  of  the  ifTue  tried,  or  by  a  writ  to  inquire  of  the 
damages  in  cafe  the  plainiift  is  nonfuit.    f.   19. 

3.  And  by  the  24  G,  2.  c.  44.  No  a<^^ion  fliall  be 
brought  againft  any  confaLle,  hcadborough,  or  cth:r  cfficer, 
or  any  perfon  a6ling  by  his  order,  and  in  his  aid,  for  any 
thing  done  in  obedience  to  the  warrant  of  a  juliice  of  the 
peace,  until  demand  hath  been  made,  cr  left  at  the  ufual 
place  of  his  abode,  by  the  party,  or  by  his  attorney,  in 
writing,  figned  b/  the  party  demanding  the  fame,  of  the 
perufai  and  copy  of  fuch  warrant,  and  the  fame  hath  been 
refufed  or  negled^ed  for  ftx  days  after  fuch  demand  ;  and  if 
after  compliance  therewith,  any  fuch  aiSion  fhall  be 
brought,  without  making  the  juftice  who  figned  fuch 
warran:  defendant,  on  producing  and  proving  (uch  war- 
rant at  the  trial,  the  jury  fhall  give  their  vcrdidt  for  the 
defendant,  notwithftanding  any  defedt  of  juiifdiction  in 
the  juftice.  And  if  fuch  action  be  brought  jointly  againft 
the  juftice  and  fuch  conttable,  headborough,  or  other 
ofScer,  or  perfon  ading  in  his  aid  as  aforefaid  ;  then  on 
proof  of  fuch  warrant,  the  jury  fhall  find  for  the  defendant. 
And  if  the  verdidt  fliall  be  given  againft  the  juftice,  the 
plaintifF  fliall  recover  his  cofts  againft  him,  to  be  taxed  in 
fuch  manner  by  the  proper  officer,  as  to  include  fuch  cofts 
as  the  plaintifF  is  liable  to  pay  to  fuch  defendant  fyr  whom 
fuch  verdid  fhall  be  found  as  aforefaid. 

U  u  4  £.13 
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E.  13  G.  3'  ^j ackfcn^  zz.{t.  An  a<Qlon  of  trefpafs  was 
brought  by  the  plaintiff,  againft  the  overfeers  of  the  poor 
for  taking  h'.s  gelding.  They  alledged,  that  by  virtue  of 
their  office,  and  in  purfuance  of  a  juftice's  order,  they 
levied  fatisfadtion  for  a  poor  rate,  which  was  the  trefpafs 
complained  of.  It  was  objefttd  on  the  trial,  that  by  the 
ftatute  of  24  Ct.  2.  c,  44.  demand  fhould  have  been  made 
of  the  perufal  and  copy  of  the  juftice's  warrant,  and  fix 
days  negiedl  or  refufal.  And  the  judge  who  tried  thecaufe 
being  of  the  fame  opinion,  the  plaintiff  was  nonfuited, 
it  was  moved  for  a  rule  to  fhew  caufe  why  the  nonfuit 
fhould  not  be  fet  alide.  Againft  the  rule  it  was  argued, 
that  this  ad  of  24  G.  2.  was  a  reniedial  a£V,  and  to  be 
conilrued  fo  as  to  fupprefs  the  mifchief,  and  advance  the 
lemedy.  That  the  mifchief  was,  that  juftices  of  the  peace 
were  often  infnared  by  furprize  on  fotr.e  little  inadvertency 
into  which  they  had  fallen;  that  the  remedy  was,  givinoj 
them  a  power  to  re(5lifv  that  inaccuracy  or  miflake;  fo  as 
neither  the  perfon  affedieJ  by  it  might  fuffer,  nor  the  juf- 
tice  be  vexatioufly  haralTcd.  That  in  order  to  this,  notice 
is  required  by  the  ftatute,  to  give  the  party  a  power  of 
tendering  amends,  bringing  money  into  Ciurt,  or  plead- 
ing as  he  fliall  be  advifed.  That  anjialles  and  he^d- 
loroughs  are  likewife  by  the  faid  act  of  24  G.  2.  not  to  be 
proceeded  againft,  wthout  demand  and  perufal  of  the 
warrant.  T  hat  cburchwardeKs  and  overfeers  of  the  poor  are 
within  the  fame  reafon,  and  therefore  within  the  remedy. 
That,  after  conftabies  and  headboroughs,  are  added, 
ether  offiers.  By  lord  Mansfield  and  the  court :  They  are 
clearly  within  the  a£t  of  24  G.  2.  The  juftices  warrant  is 
the  authority  under  which  they  a£V.  To  extend  the  be- 
nefit of  the  ftatute  of  21  J-  was  the  intent  of  the  flatute 
of  24  G.  2.  and  all  ofBcers  a£fing  under  a  juftice's  vvar« 
rant  are  included  in  it.     Lcfft.  249. 
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Some  account  of  the  aof  of  11  G.  3.  c.  83.  for  the 
maintenance  of  the  poor  by  incorporated  focieties, 

I,  GENERALLY,  nothing  in  this  aft  fhall  extend  to  Re^'"^'"''" of 

^  any  parifli,  townftiip,    or   place   which '{hall   not '**" '^'"^  *^- 
agree  to  adopt  the  provifions  herein  contained. 

2.  In  order  to  which  agreement,  whenever  two  parts  in  Uniting  for  the 
three  in  number  and  value  of  the  owners  or  occupiers,  ac-  P^'^P^'*'* »' ''^'^ 
cording  to  their  poor  rate,  within  any  pariih,  townfliip,  or 

place,  (liall  at  a  public  meeting  fignify  their  approbation  of 
the  provifions  herein  contained,  and  (hall  at  fuch  meeting 
nominate  to  the  juftices  three  perfons  qualified  for  guar- 
dians, and  three  others  for  governors  of  the  poor  houfe, 
and  fix  falaries  to  be  paid  to  them,  and  fliall  procure  the 
confent  of  two  juftices  within  that  divifion  to  fuch  agree- 
ment and  falaries ;  they  (hail  from  that  time  be  entitled  to 
the  benefits  of  this  a£l.    f,  3. 

In  like  manner,  two  or  more  parifhes,  townfhips,  or 
places,  may  unite  for  the  purpofes  aforefaid.  —  Provided, 
that  no  parifh,  townfhip,  or  place,  dillant  more  than  ten 
miles  from  fuch  poor  houfe,  (hall  he  permitted  to  unite 
with  the  parifhes  or  places  which  fhall  eUabli(h  fuch  poor 
houfe.    /  4,  5. 

3.  Which  notice  for  fuch  meetings,  and  for  every  other  Meetings  to  be 
publick  meeting  under  this  a6t,  (hall  be  given  in  the  church  ^^''^* 

three  Sundays  before;  and  none  (hall  vote  ar  fuch  meeting, 
unle's  he  be  owner  or  occupier  of  lands  affc-lTii  to  the  poor 
rate  after  the  rate  of  5  1  per  annu>n  at  the  leaft  ;  nor  (hall 
any  pe-fon  vote  as  occupier  unlefs  he  (hall  be  afTcfTcd  to 
fuch  poor  rate.    /.  6. 

4.  And  where  guardians  are  appointed,  neither  church-  Pow-rof  t%e 
warden  nor  overfeer  (hall  Intermeddle  in  the  care  and  ina- 5"*f<^""5' 
nagement  of  the  poor;  but  the  guardian  fnall  be  inverted 

with  all  powers  given  by  any  a(Et  o^  parliament  to  the  over- 
feers  of  the  poor,  anJ  in  dil  refpecis,  except  in  regard  to 
making  and  colleciinethe  rates,  (hall  be  an  overfeer ;  but  the 
churchwardens  and  overfeer^  fh-ill  continue  to  be  liable  to 
coUedt  the  poor  rate,  and  (hall  pay  the  fame  to  the  guar- 
dian; or  if  two  parifhes  or  places  be  united,  they  (hall  pay 
over  their  quotas  refpedtively  to  the  trealurer  of  fuch  united 
diftrict.     /.  7,  8. 

And  all  notices  or  applications  direfled  bv  any  a£t  of 
parliament  to  be  given  or  made  to  the  overfeers,  (hall  be 
given  and  made  to  the  guardian; ;  but  if  any  orders  of  re- 
moval or  notices  (hall  happen  to  be  given  to  the  church- 
warden or  overfeer,  the  fame  fl:iall  be  valid,  and  the  church- 
18  warden 
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/.  7. 

Provided,  that  nothing  herein  fhall  extend  to  alter  or 
affe£t  the  fettlemeiu  of  any  perfon  ;  or  to  give  to  any  ille- 
gitimate child  born  in  a  poor  houfe  or  work  houfe  eftablifli- 
ed  under  the  authority  of  this  act,  a  fettlement  in  the  parifli 
or  place  where  fuch  houfe  fliall  be  (but  fuch  child  {hall  be 
confiJered  as  fettled  in  the  parifti  or  place  to  which  the 
mother  belongs);  or  to  alter  the  regulations  eftablifhed  by 
any  acEl  of  parliament  for  any  particular  houfe  of  induftry 
in  any  part  of  this  kingdom,     f.  39. 

5.  \.\\  like  manner  a  vifitor  fhall  be  appointed;  who  may 
appoint  a  deputy.  The  faid  vifitor  or  deputy  to  fuperin- 
tcnd  every  fuch  houfe,  to  fettle  all  doubts  concerning  the 
perfons  who  are  to  be  feat  thither,  to  inforcc  the  rules  and 
regulations  for  the  better  accommodation  and  relief  of  the 
poor,  and  to  fettle  accounts  between  guardians  and  trea- 
furer. And  for  an  inducement  for  undertaking  the  office, 
the  vifitor  or  deputy  fhall  be  freed  from  the  office  of  con- 
ftable,  and  all  parochial  offices,  and  from  ferving  upon  ju- 
ries, whilfl  he  continues  in  fuch  office,    f.  10,   il. 

6.  And  the  guardians  fhall  recommend  to  the  juftices  a 
treafurer,  who  fhall  appoint  him  accordingly;  which  trea- 
furer fhall  account  before  the  guardians  at  every  meeting, 
and  fliall  once  a  year  make  out  an  account  of  the  expences 
attending  the  poor  houfe,  and  of  the  number  of  poor  per- 
fons, diftinguifhing  their  age  and  fex,  and  how  they  have 
been  employed,  and  how  much  money  hath  been  earned  by 
the  labour  of  the  poor  in  the  year  preceding,  to  be  laid 
before  the  vifitor,  and  if  by  him  approved,  fhall  be  tranf- 
mitted  to  the  clerk  of  the  peace,  and  by  him  laid  before 
the  fcffions :  and  fuch  treafurer  fhall  be  allowed  an  annual 
falary  not  exceeding  10 1,  as  the  vifitor  fhall  appoint.  /.  1 2, 

7.  The  juflices  fhall  alfo  appoint  a  governor  of  each 
poor  houfe;  who  may,  upon  proof  of  mifbehaviour  or  in- 
capacity, be  removed  by  the  vifitor  or  guardians.    /.  9. 

8.  The  offices  of  guardian,  governor,  viiltor,  and  trea- 
furer, fhall  determine  in  Eajhr  week  yearly,  on  the  day 
on  which  the  public  meeting  for  the  purpofes  of  this  a£t 
fliall  be  held.    /  14. 

In  the  intermediate  time,  if  any  vacancy  fhall  happen  in 
any  of  the  faid  offices,  by  death,  refignaiion,  or  removal ; 
meetings  fliall  be  called  as  foon  as  conveniently  may  be, 
and  the  vacancies  filled  up  in  the  manner  before  mention- 
ed.   /    13. 

9.  The  guardians  fViall  provide  houfes,  with  proper 
buil.iioge  a.id  accommodations,   either  by  ereiiing  new 
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ones  on  lanJ  <o  be  purchafed  or  rented  by  tbem,  altering 
old  ones,  or  hiring  buildings  for  the  purpole  ;  and  fir  them 
up  with  the  advice  of  the  vilitor,  at  the  proportionablfi  ex- 
pence  of  the  feveral  places  refprcStively.     /.  17. 

Provided,  that  the  poor  houie  (hall  be  fituare  within  the 
refpe^tive  parifh  or  townfoip,  or  if  'everal  be  united,  then 
ivithin  one  of  the  parifhes  or  townfhips  fo  united  ;  and  not 
elfewhere,  withouc  the  confent  of  three  parts  in  four  in 
Dumber  and  value  as  aforefaid.    /  18. 

And  the  guardians,  with  the  approbation  of  the  perfons 
qualified  as  aforefaid,  may  fell  any  houfe  erected  or  pur- 
chafed for  the  poor  of  fuch  place,  and  alfo  bv  order  of  a 
juflice,  may  remove  the  perfon  or  perfons  who  fhal!  inha- 
bit the  fame  or  any  other  houie  provided  at  the  expence  of 
fuch  parifh  or  place,  if  they  (hall  refufe  to  quit  after  14 
days  notice.    /  43. 

The  houfes  to  be  hired  (hall  be  taken  for  not  more  than 
21  years  nor  lefs  than  three;  and  fhall  be  free  from  alJ 
parochial  and  parliamentary  taxes,  except  fuch  as  they 
were  liable  to  at  the  time  of  taking  thereof,    f.  19, 

10.  The  vifitors  and  guardians  (hall  be  a  body  corporate,  Purchafing 
and  enabled  to  take  by  purchafe  or  leafe  any  lands  not  ex-  lands. 
ceeding  in  any  city  or  town  one  acre,  and  in  the  open 
country  twenty  acres,  for  the  fite  of  a  houfe  nnd  for  lands 

to  be  occupied  for  the  purpofes  of  this  a6t.    f.  21. 

Perfons  incapacitated,  as  infants,  femes  covert,  and  the 
like,  (hall  have  power  to  fell  or  leafe,  not  exceeding  the 
quantities  aforefaid.    f.  22,  23. 

11.  The  guaidians  may  inclofe  from  any  wafte  or  com-  Indofing  com- 
mon, wiih  confent  of  the  lord  of  ihe  manor,  and  the  ma-  '"o"^* 

jor  part  in  value  of  the  peifons  having  right  of  common 
thereon,  any  quantity  not  exceeding  ten  acres,  for  building 
upon  or  improving  the  fame  for  the  benefit  of  fuch  poor 
houfe,    /  27. 

12.  The  vifitor  and  guardian,  where  the  expences  or  Borrowing  mo« 
their  proportion  thereof  refpedively  (hall  amount  to  100  1  "'>• 

or  upwards,  may  borrow  the  fame  at  intereft,  and  fecure 
the  fame  by  a  charge  upon  the  poor  rate,  in  fums  not  ex- 
ceeding 50 1  each,  for  the  greater  eafe  in  difcharging  the 
fame.  And  the  guardians  and  their  fuccefTors  (hall  keep 
down  the  intereft ;  and  when  the  principal  (hall  be  called 
for,  they  may  borrow  it  from  fome  other  perfon  by  affign- 
ment  of  the  fecurity.    f,  20. 

13.  Every  perfon  fent  to  the  poor  houfe  (hall  deliver  to  AdT.itting  pau- 
the  governor  an  order  for  his  admiiTion  figned  by  one  of'"* 

ibe  guardians.    /  28. 
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But  no  perfon  fhaU  be  Tent  to  fuch  poor  houfe,  except 
fuch  as  are  become  indigent  by  old  age,  ficknefs,  or  in- 
firmities, and  are  unable  to  acquire  a  maintenance  by  their 
labour,  and  except  fuch  orphan  children  as  fliall  be  fent 
thither  by  order  cf  the  guardian  v/ith  the  approbation  of  the 
viHtor,  and  except  fuch  children  us  fliall  neceflarily  go  with 
their  mothers  thither  for  fuftenance.  f.  29. 
Children.  14-  All  infant  children  of  tender  years,  and  who  from 

accident  or  misfortune  fliall  become  chargeable  to  the  parifii 
or  place  where  they  belong,  may  be  either  fent  to  fuch 
poor  houfe,  or  be  placed  by  the  guardian  with  the  approba- 
tion of  the  v'lfitor  with  fonie  reputable  perfon  at  fuch  weekly 
allowance  as  fhall  be  agreed  upon,  until  fuch  child  {hall  be 
of  age  to  goto  fervice  or  bound  apprentice  ;  and  the  vifitor 
fiiall  fee  that  they  be  fo  placed  out,  at  the  expence  of  the 
place  to  which  they  fliall  belong,  according  to  the  laws 
now  in  being:  Provided,  that  if  the  parents  »r  relations  of 
fuch  poor  child  fo  fent  to  fuch  houfe,  or  any  other  refponfi- 
ble  pjrfon,  (hali  defire  to  receive  and  provide  for  fuch  poor 
child,  the  guardian  may  difmifs  him  from  the  poor  houfe 
and  d;:li.er  him  to  fuch  peifon  :  Provided  alfo,  that  no- 
thing herein  fhall  give  any  power  to  feparate  any  child  un» 
der  the  age  of  fcven  years  from  his  parent  or  parents  with-- 
out  their  confent.  /.  30. 
Perfonsabicto  jr.   AH   idle  Of  diforderly  perfons,   who  are  able,  but 

work,  but  not     j^^^  Vk'illing,  to  work,  and  n>aintain  themfelve:-.  and  families, 
ing.  ^^jj  ^^  profccutcd  by  the  guardians,  and  punifhed  as  idle 

and  difordeily  perfons  are  directed  to  be  by  the  vagrant. act 
of  17  G.  2.     And  if  any  guardian  fliall  negle£l  to  m^ike 
complaint  thereof  againll  luch  perfon  to  fome  neighbour- 
ing julrice  within  ten  days  after  it  fliall  came  to  his  know- 
hdoe,  he  fliall  forfeit  a  fum  not  exceeding  5  1  nor  iefs  than 
20  s,  half  thereof  to  be  paid  to  the  informer.  /  31. 
Perfons  not  able        ^  6.   Where  there  {h^\\  be  any  poor  perfon  able  and  wjll- 
fo  rt  employ-     ii-sg  to  work,  but  who  cannot  get  employment,  the  guardian 
"'*"'•  may  aa,ree  for  the  labour  of  fuch  poor  perfon  at  any  employ- 

ment fuited  to  his  lirength  and  capacity,  and  maintain  him 
until  fuch  employment  fliail  be  procured,  and  during  the 
time  ol  fuch  work,  and  to  receive  the  money  earned,  and  ap- 
ply it  in  fuch  main-enance,  and  make  up  the  deficiency  ; 
and  if  fuch  poor  perfon  fliall  refufe  to  work,  or  run  away 
from  fuch  employment,  the  guardian  fliall  complain  to  a 
jufiire,  who  fhall  on  conviction  commit  the  offender  to  the 
houfe  of  conciBion  to  be  kept  to  hard  labour  rot  exceeding 
three  months,  nor  Iefs  than  one.  /  32. 
Filming  out  the  1?.  From  the.  time  that  any  parish,  townfliip,  or  place 
^sortjct.^k.      fhall  have  adopted  the  ptovifv.'ns  of  ihis  afl,  fo  much  of 

the 
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the  atl  9  G.  c.  7.  as  refpeits  the  maintaining  or  hiring  out 
she  labour  of  the  poor  by  contrad^  Hiall  be  repealed,    f.  i. 

Provided,  that  the  vifitors  and  guardians  may  make  agree- 
ments with  any  perfon  for  the  diet  or  cloathing  of  fuch  poor 
perfons  who  (hall  be  fent  to  the  houfes  provided  by  this  aft, 
and  for  their  work  and  labour;  (o  that  fuch  agreement  be 
made  for  not  longer  than  12  months,  and  fo  as  the  fame  be 
under  the  controul  of  the  vifitor,  guardian,  and  governor; 
with  power  to  two  jullices  to  diflblve  the  contract,    f.  2. 

J  8.  On  complaint  upon  oath  to  a  jufiice,  on   behalf  of  Occsfional  relief 
any  poor  perfon  belonging  to  any  parifh  or  place,  that  the°-^'^''^  '-''y  ^^e 
guardian  hath  refufed  to  .fuch  poor  perfon  proper  relief,  the- '^""** 
juftice  (on  enquiry  into  the  circumflances  upon  oath)  may 
order  fome  weekly  or  other  relief,  or  direct  fuch  guardian  to 
fend  him  to  the  poor  houfe,  if  he  fhall  appenr  to  be  a  fit  ob- 
j?6i,  to  be  kept  and  provided  for  there  ;   which  order  fhall 
be  complied  with  by  the  guardian  wiihin  two  days  after 
he  fhall  receive  the  fame,  on  pain  of  5I,  of  which  fum  fo 
much  ihall  be  paid  to  fuch  poor  perfon  as  the  juftice  fhall 
direft,  the  remainder  to  be  applied  as  the  other  penalties 
by  this  adi.  /  37.  , 

Or  if  it  (hall  appear  that  fuch  perfon  is  able  and  willing 
to  work,  but  wants  employment,  the  juftice  may  order  the 
guardian  to  procure  him  maintenance  and  employment  in  the 
manner  herein  before  direfted  :  Or  if  fuch  perfon  fhall  ap- 
pear to  be  an  idle  or  diforderly  perfon,  and  has  not  ufed  pro- 
per means  to  get  employme/u;  or  that  he  is  an  idle  or  dif- 
orderly perfon,  able  to  work,  but  by  his  negleft  of  work, 
or  for  want  of  feeking  employment,  or  by  fpendins:  the  mo- 
ney he  earns  in  alehoufes  or  places  of  bad  repute,  doth  not 
maintain  his  wife  or  children;  the  juftice  may  commit 
him  to  the  houfe  of  corredlion  for  any  time  not  exceeding 
three  months,  nor  kf;  than  one.    /  35. 

Provided,  that  in  places  where  a  vilitor  is  appointed, 
application  fliall  be  hrft  made  to  the  guardian;  and  if  he  re- 
futes redrefs,  then  application  fhall  be  made  to  the  viOtor; 
and  if  he  refufes,  then  application  fhdll  be  made  to  a  jufiice, 

/  36. 

19.  The  poor  perfons  fent  tj  every  fuch  houfe  fhall  be  ivfilntsnance. 
maintained  at  the  general  expence  of  the  parifhes  or  places 

fo  uniting,    f.  24. 

And  the  trcafurer,  with  the  affiftance  of  the  governor, 
(hall  provide  all  necefTaries  for  maintenance  of  fuch  poor 
and  keep  an  account  thereof,  id. 

20.  The  guardian  of  the  poor  for  any  parifh  or  place  Cloathine. 
fliall   provide,    at   the  expence  of  fuch   parifti   or   place, 
fuitable  cloathing  for  the  perfons  fent  by  him  to  fuch  poor 
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houfe;  which  if  he  (hall  neglect  to  do,  the  governor  or 
one  of  the  guardians  of  fuch  houfe  (hall  complain  to  a 
neighbouring  juftice,  who  {hall  fummon  the  perfon  corn- 
plained  of,  and  diredl  him  to  provide  fuch  cloathing;  and 
if  he  fhall  make  default  in  providing  the  fame  within  ten 
days  after  fuch  diredion,  the  juftice  fhall  order  the  gover- 
nor of  fuch  poor  houfe  to  provide  the  fame,  and  levy  the 
price  thereof,  together  with  cofls  and  charges,  by  diftrefs 
and  fale  of  the  goods  of  fuch  guardian  fo  making  default. 

/•  33- 
^*^**  21.  Every  perfon  receiving  weekly  relief  fhall  wear  the 

badge  direded  by  the  8  ^  9  W.  unlefs  direded  otherwife 
by  a  juftice  on  proof  of  very  decent  and  orderly  beha- 
viour.   /.  35. 
Monthly  meet-       22.  And  there  {hall  be  a  meeting  of  the  guardians  at  the 
"SS'  poor  houfe,  on  the  firft  Monday  in  every  month,  to  flate  and 

examine  the  accounts  of  the  preceding  month,  /  24. 

At  which  meeting  the  treafurer  {hall  produce  his  ac- 
counts, and  the  money  due  to  him  {hall  be  fettled  and 
adjufted  in  proportion  to  the  fums  paid  by  the  refpedUve 
pari{hes  or  places  at  a  medium  of  three  years,  next  before 
fuch  agreement  in  writing.  And  the  overfeers,  on  pain  of 
5I,  fliall  attend  and  give  an  account  what  has  been  the  ex- 
pence  at  a  medium  for  three  years,  f  iii,y  25. 

And  if  the  guardian  fhall  not  attend  the  monthly  meet- 
ing, or  fend  feme  perfon  to  attend  and  make  payments  for 
him  (if  by  fome  accident  he  cannot  attend  himfelf) ;   he 
fhall  forfeit  not  exceeding  5  1,  nor  lefs  than  40  s.   f.  lb. 
jnO Ices  may  23.  The  jufticcs  may  hold  fpecial  fefTions  for  the  pur- 

hold  fpecjai  I'ef-   pofes  of  this  a6l ;    on  giving  proper  notices  to  the  feveral 
'""•  juftices,  peace  officers,  and  guardians.    /,  16. 

Pauper  embezii.  24.  If  any  poor  perfon  fent  to  fuch  houfe  (hall  embezil 
ling  goods.  or  wilfully  wade  any  of  the  goods  or  materials,  he  fhall  be 
committed  to  the  houfe  of  ccrredion  not  exceeding  fix 
months  nor  lefs  than  two.  f.  40. 
Officer  not  to  25.  If  any  vifitor,  guardian,  or  governor  (hall  fell  or 
fce  a  dealer.  r        -ru  •   1  j         1       u         -xi      1 

furn;in  any  materials,  goods,  cloaths,  victuals,  or  provi- 

fions;  or  do  any  work  in  his  trade  for  the  ufe  of  any 
work  houfe,  poor  houfe,  or  poor  perfons,  within  any  place 
for  which  he  (hall  be  appointed  to  a(S  ;  or  be  concerned  in 
trade  or  intereft  with  any  perfon  who  fhall  fell  or  furnifh 
the  fame  ;  he  (hall  forfeit  not  exceeding  20  1,  nor  lefs  than 
5I.  /42. 
Occafional  poor  '^^'  ^^  ^"X  P^^''  P^rfon  (hall  be  retarded  on  his  paffage 
falling ijck,  thro*  any  parifh  or  place  in  which  he  has  no  legal  fettle- 
mant,  by  reafon  of  any  accident,  ficknefs,  or  bodily  infir- 
iTiity,  without  means  of  fubfiftence,  the  guardian  near  the 

place 
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place  where  fuch  diftreffed  objeft  fliall  be,  fhall  provide  fc.r 
him  lodging  and  fuitable  nourishment  and  afiiftance  (and 
alfo  cloathing  if  neceffary),  until  he  can  be  removed  with 
fafety  J  and  when  he  {hall  be  nt  to  be  removed  {hall  carry 
him  to  fome  neighbouring  ju{lices,  who  (hall  examine  him 
on  oath  touching  the  place  of  his  fettlement,  and  make  an 
order  for  his  removal  thither  if  they  think  fit.  And  tl;!e 
pari{h  officer  who  {liall  fo  provide  for  fuch  poor  peifou 
ihall  make  a  charge  of  the  expences  ;  which,  on  being 
allowed  by  the  juflices,  (hail  be  paid  by  the  guardian  of 
the  pari{h  or  place  where  fuch  poor  perfon  {liall  be  fettled, 
jf  that  can  be  difcovered,  and  be  within  the  county:  Or  if 
fuch  perfon  {hall  die  before  he  can  be  fo  examined,  or  {hall 
be  found  dead  in  any  parifh  or  place  to  which  he  did  not 
belong,  the  guardian  of  that  place  {hall  caufe  him  to  be 
buried  in  the  pari{h  or  place  where  he  fo  died  or  was  found 
dead,  and  make  a  charge  of  the  expences  thereof;  which, 
being  allowed  byajultice,  {hall  be  paid  by  the  guardian 
of  the  place  where  fuch  perfon  Qiall  appear  to  have  been 
fettled,  if  it  be  within  the  county  ;  but  if  the  fettlement 
cannot  be  difcovered,  or  fnall  not  be  within  that  county, 
the  fame  {hall  be  paid  by  the  treafurer  out  of  the  county 
rate.    /  38. 

27.  Whereas  it  frequently  happens,  that  poor  children,  Uuclng  pcor 
pregnant  women,  or  perfons  afflided  with  fickrefs  or  fome  pe^fons  to  re- 
bodily  infirmity,  are  inticed  or  conveyed  by  parifh  ofBcers  ^^a^rant^  ^^^ 
or  other  perfons,  from  one  parifh  or,  place  to  another,  with- 
out any  legal  order  of  removal,  in  order  to  eafe  the  one 

parifh  or  place,  and  to  burden  the  other  with  fuch  poor 
perfons;  if  any  guardian  or  other  perfon  fhall  fo  intice, 
convey,  or  remove,  or  caufe  or  procure  to  be  fo  inticed, 
conveyed,  or  removed,  any  fuch  poor  perfon  from  one 
parifh  or  place  to  another  which  fhall  adopt  the  provifions 
of  this  adl,  without  an  order  of  removal  from  two  juf- 
tices,  he  {hall  forfeit   not  exceeding  20 1,   nor  lefs  than 

5 1.  /:4i. 

28.  All  penalties  inflif^ed  by  this  ai^  fhall  be  recovered  PenaU.M. 
before  one  juflice  of  the  jurifdiiition  where  the  offender 
dwells,  by  diflrefs  :  for  want  of  fufficient  diftrefs,  the 
offender  to  be  committed  to  the  houfe  of  corre£lion  not 
exceeding  fix  months,  nor  lefs  than  one.  Which  faid 
penalties,  not   herein   otherwife  directed,  fliall  be  paid  to 

the  treafurer  towards  defraying  the  expences  of  the  houfc, 
/45- 

29.  Perfons  aggrieved  may  appeal  to  the  next  fefllons,  Appeal. 
giving  eight  days  ni>rice,    and  giving  fecurity  by   recog- 
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nizance  to  pay  the  cofts  if  the  matter  fhall  be  determined 
againft  the  appellant.    /.  46. 

30.  Finally,  There  are  rules,  orders,  and  regulations 
fpecified  in  the  adt  to  be  obferved  at  every  fuch  poor  houfe, 
with  fuch  additions  as  fhall  be  made  by  the  juftices  at  a 
fpecial  feffions  j  provided,  that  fuch  additions  he  not  con- 
tradidlory  to  thefe  fame  rules  and  orders,  and  that  the  fame 
be  not  repealed  at  the  quarter  feffions  :  And  the  governors 
Ihall  caufe  the  fame  rules  to  be  printed  in  plain  legible 
charadlers,  and  fixed  up  in  fome  confpicuous  part  of  fuch 
houfe.    /.  34. 

There  are  alfo  in  the  aft  fpecial  precedents  of  forms  of 
proceeding  in  fome  of  the  moft  material  inftances ;  which 
rules  and  forms  being  fomev^hat  long,  and  not  capable  of 
being  abridged,  it  is  thought  proper  for  thefe  and  other 
minute  particulars  to  refer  to  the  ail  itfelf. 


Here  endeth  the  Third  Volume* 
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